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LEGISLATIVE ASSEMBLY OF ONTARIO 
STANDING COMMITTEE ON THE OMBUDSMAN 
Pasi so one ua yy nl OD 
The committee met at 8:05 p.m. in room 151. 
ELECTION OF CHAIRMAN 


Clerk of the Committee: It is my duty to call upon the 
ynourable members to elect a chairman. May I have a nomination, 
lease? 


Mr. Shymko: I move that Mr. Ron McNeil be elected 
hairman of this august body, currently called the standing 
ommittee on the Ombudsman. 


Clerk of the Committee: Mr. Shymko has nominated Mr. 
cNeil. Are there any other nominations? If not, I Wii declare 
ominations closed and Mr. McNeil duly elected chairman of the 
tanding committee on the Ombudsman. 


Mr. Shymko: Mr.McNeil, you were Mucky I was ere. 
Mr. Chairman: Thank you very much, gentlemen. I notice I 
m following in the footsteps of some very excellent members. I 


ope I can carry out my duties in a manner that will be a credit 
0 the committee, as well as to the Legislature. 


ELECTION OF VICE-CHAIRMAN 


Mr. Chairman: The next order of business we have is the 
ery important election of a vice-chairman. 


Mr. Shymko: lI nominate the member for Northumberland 
Mr. Sheppard). 


Mr. Chairman: Are there any further nominations? I 
leclare Mr. Sheppard elected as vice-chairman. 


Mery ohymio I believe Mr. Sheppard has just arrived. 


Mr. Chairman: You have just been declared vice-chairman. 
Jill you accept the responsibilities of vice-chairman? 


Mrs Sheppard: I guess so. 
Mr. Shymko: You guess so? 


Mr. Chairman: Mr. Morin moves that, unless otherwise 
ordered, a transcript of all committee hearings be made. 


Motion agreed to. 


Q-2 
STAFF 


Mr. Chairman: The next order of business is discussion 
of committee staffing. This is my first time as a member of this 
committee. As I undersand it, as a tule you have a counsel anda 
member of the staff of the legislative library. I will entertain 
any motion or sugyestions from the committee at the present time. 


Mr. Shymko: In the light of the voluminous 
responsibilities of this committee and the degree Gieerriciency 
that depends, not only on the members of the committee but also on 
the advice of the counsel of this committee, and in the light of 
the fact that there have been substantial changes in the 
composition of the committee, I suggest we retain the services of 
Mr. John Bell, who has acted as counsel for this committee since 
1981, as Il recall, and probably before with anearlier parliament. 


I know there have been discussions that eventually we may 
look at the possibility of engaging someone with legal expertise 
or legal background who may be a civil servant. These things may 
have been discussed; I do not know. I know that in the present 
circumstances and with the urgency of the task before us, I cannot 
think of anyone better than Mr. John Bell to guide this committee 
in its deliberations. To seek a new counsel would jeopardize the 
work of this committee in terms of a new individual familiarizing 
himself with the mandate of our committee and the Office of the 
Ombudsman that we scrutinize. 


The other staff person I recall was, “I belitevey Ms. Merike 
Madisso who acted as both researcher and assistant to Mr. John 
Bell. Ms. Madisso is employed by the legislative research office. 
She also is a lawyer by profession. Perhaps with time she would 
eventually be one of the candidates to become legal counsel to 
this committee. Because of her involvement with this committee 
over the past two years, it would make sense to me and I hope to 


the rest of the members of the committee to engage her services as 
well. 


Mr. Morin: I think the suggestion by Mr. Shymko is 
excellent. Mr. Bell has been involved with the committee for many 
years and I think it would ensure continuity. 1 would be very 
pleased to second that motion. 

Mr. Chairman: Is there any further discussion? 


Mr. Shymko: I had no idea I was making a motion. I 
thought we were just discussing it. 


Mr. Chairman: It does require a motion and we have taken 
your statement as a motion. 


Mr. ‘Shymko: [Lf you perceive it as beings a moron, ler ve 
be a motion. 


Mr. Chairman: Is there any further *discussron: 


Motion agreed to. 


Q-3 
BUDGET 


Mr. Chairman: The next order of business is the adoption 
rhe committee budget. I think you have the budget before you. 


Mr. Sheppard: It says travel costs. Have you thought 
yout where we are going to travel? 


Mr. Chairman: I think we may be travelling to Toronto. 


eee Newman: North York. 


Mr. Chairman: This is entirely up to the committee. 


Mr. Sheppard: What was the last budget, do you know, Mr. 
hairman? 


Me. Chairman: 1 Will ask the clerk. I have no idea what 
t was because 1 have never sat on this committee before, Howard. 


Mr. Sheppard: I have never sat on this committee before 
ither. 


Mr. Chairman: Yuri has. Probably he could answer. 


Mr. Shymko: I did not sit on the committee at its last 
itting, which I believe was in January and. February of this year, 
Me Il was a substitute at that time. I believe the budget reflects 
he responsibilities of what was a select committee which met only 
tween sessions and never during the sittings of the House. The 
nly times we had the opportunity to sit were during the summer 
ecess and normally at the beginning of September and sometimes 
oing into October. Also during the winter recess, there were 
lormally two sittings in January and February. 


Unless there were specific plans for travelling, Mi. 
sheppard, normally the six days were a reasonable amount of travel 
-equired. There were times when the committee decided to have 
cessive travel. I will not mention suggestions to go to Eiji for 
2 conference, but we did travel to northern Ontario to see the 
axcellent work of the then Ombudsman. We did request extra funding 


For these special! purposes. 


If there are no plans to do any travelling, and I -doonoe 
sredict any suggestions for such travels, I see the budget as 
reflecting the work of the committee. 


tT see the mention of 15 meetings in three weeks as services. 
That is a question I have concerning the budget, namely, that we 
probably will be meeting for more than three weeks if you look at 
the 1985-86 estimates allocation. I can see meeting for at least 
three weeks now during the summer recess and an additional three 
weeks in the winter. Am I wrong? Someone is shaking his head. Do 
the services mean the meetings of the committee? Could I have 
clarification? Are the three weeks mentioned committee meetings? 
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Mr. Chairman: I understand the counsel will be prepared 
with the committee report about the middle of September, so that 
means, Yuri, we will be meeting in September. The ‘louse will be 
back in session in October and we may have the opportunity of 
meeting during the Christmas recess. 


Mr. Sheppard: There is one other thing Yuri will have to_ 
tell me. Did the Ombudsman committee sit three days a week or four 
days a week? 


Mr. Shymko: Normally, depending on the work of the 


committee, there was a period of two years when there was such a 
backlog of work and some very important issues to be dealt with 
that we sat four times per week. I do recall some sittings when it 
was only three times per week. Normally, we should look at a 
four-day sitting. 


Mr. Chairman: It depends on the work load as well as 
what the committee wants to do. We will be guided by the decision 
of the committee. 


S22 Uap em. 


; Mes Shymko: [ predictea enzée- “Tostour-week sipeing of 

four days per week, maximum four weeks, minimum three. Since the 
committee has not sat for a while, we should look at the 
possibility of giving ourselves a minimum of four weeks' sitting, 
four days per week, especially in order to familiarize the new 
members of the: committee with-- 


Mr. Morin: You are the dean of this committee, 1 guess. 


Mra vonymeos Tian. 


Mr. Morin: We will have to tely on your judgement. 


Mr. Hayes: I am newly elected, to begin with, and being 
on this committee is all new to me. I am glad to be part of the 
committee, ‘but 1 would dike. 1651 eam mot uour of jordem,) 10 (be 
briefed as to what our role is on the Ombudsman's committee. 1 
really do not have too much of an idea, to be honest with you. 


Mr. Sheppard: I understand the comment. I sat on several 
committees and they usually sat three days a week. They usually 
had Monday for travelling and Friday for travelling. Maybe the new 
members could talk to some of their own members who sat on the 
committee. There are reasons for sitting three days a week, and Il 
know, Yuri, there is a treason for,.sitting, four, days .a week. If 
anybody has to catch a plane, -or if members have events going on 
in their ridings or something, they would like that Monday for 
travelling and Friday for travelling 


Of course ,;vit ishupsto tehe«committee, fas _.tne.cnattman says, 
but I found--and I am not that far away--that Monday for 
travelling and Friday for travelling worked out. 


Mr. sohymkos where do yo travel tromi” The, Yulout 


O-> 


Mr. Sheppard: Because you are a Torontonian, you do not 
me very far to; travel. 


Mr. Chairman: I think our responsibility here is to 
scuss the annual report of the Ombudsman, and no doubt you have 
sneived this in your office. I believe those are our terms of 
ference for this fall. 


Mr. Bossy: I do not know if any of the other members 
ad themselves in the same predicament I have and that sie 
Meise of the number of committees conflicting-- 


Mr. Chairman: We do not have that problem in our caucus. 


Mr. Bossy: You do not have that? That seems strange; the 
mber of members is not really that much different. When you are 
Pacee committees, ‘this can be conflicting. 1 feel 1 am going to 


ve to remove myself from one or another. 


Mr. Chairman: You can always arrange for a substitute. 


Mr. Bossy: I am going to have to do that because I find 
Melf in that position. Today this is the third meeting I have 
tended of committees I am on. In view of the discussions on 
ylding meetings, and already knowing from the first one that we 
wre tied down from August 19 all the way through to pt acti eauny 
.e end of September, it does not leave much room for working on 


‘her committees. 
Mr. Chairman: I can understand that. 


Mee tenderson, eibhanketheatets worth Considering because 
am also on three committees. 


Mr. Hayes: I am on two committees. 


Mr. Henderson: It is going to be very hard for us to get 
Me because all of us. who are not in the cabinet, by virtue of 
ne small caucus, are going to-be on two or three committees and 
r is going to be very hard to find subs. lt mignt be well to keep 
Mt in mind ‘when we are discussing the matter of the schedule. 


Mr. Sheppard: How many committees are you on, Bernie? 


Mr. Newman: One. 


Mr. Shymko: Concerning the comments made by Mr. 
heppard, normally one would travel on Monday and committees would 
tart their meetings on Monday at two o'clock to allow for members 
ho are outside of the metropolitan area to-- 


Me Chadmeancewould at be possible Oo decide on the 
hree weeks that we are going to be meeting? 


Clerk of tne. Committee: Lf 1. could just clarify the 
hree weeks that are in the budget with reference to Mr. Shymko's 
uestion about when we would meet, there has been an indication 
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from the counsel that Chepeerliese ne could be ready with his 
background materials on the latest report would be some time 
around the end of September. In view of the fact that the 
committee has not been formed and he has not had a mandate to work 
on it, he has not begun his work. 


Mr. Newman: Hes the Ombudsman given you that information? 
Clerk of the Committee: No, the counsel has. 

Mr. Shymko: Where is that information coming from? 

Clerk of the Committee: The counsel, Mr. Bell. 


Mr. Chairman: I think we have to have it before that 
because 1 think the House will be back in session in Octobery "Lt 
we are going to meet during the recess, we have to meet in 
September. 


Mr. Newman: What counsel are you reterring to? 
Clerk of the Committee: Mr. John Bell. 


Mr. Shymko: I understand the importance of--I am sorry, 
Mr. Chairman, that I am sort of jumping in like this. 


Mr. Chairman: That is all right, you are forgiven, «as 
you always are in our caucus. 


Mr. Shymko: Is that a sort of sarcastic comment? 
Mr. Chairman: No, no, that was a complimentary one. 


Mr. Shymko: I understand the importance of the material 
that is prepared ahead of time by the counsel, but I feel somewhat 
uneasy when the counsel dictates to this committee that the 
appropriateness of meeting depends on whether or not he is 
prepared to have the material ready. Il thinke it to enis* Commi teec 
and the conflicts and problems _we have--as some members sit on a 
number of committees--that decides when we meet and it is up to 
the counsel to adjust his time frame and work habits accordingly 
and have the material ready. 


I know that Mr. Bell scrutinizes his presentations in minute 
detail, but maybe we can forgive him if some of his prepared 
material is more general in nature than he normally would like it 
to be. I do not accept the premise that, because the counsel had 
indicated late September, we should react to his wishes and set 
the dates accordingly. 


Mr. Morin: May I make a suggestion? Perhaps it might be 
a good idea to invite the counsel to have a meeting with us and 
explain exactly what the procedures are all about--what is to be 
expected, what kind of meetings, what kind of encounters we are 
going to have with the representatives of ministries. Could we 
arrange this because Maurice Bossy and Pat Hayes are both new, and 
I do not believe Mr. Newman has ever sat on this committee before. 
Could we arrange this as soon as possible? 


Not artiads 


Mr. Chairman: I think we could. 


Mr. Shymko: With all due respect to Mr. Morin's 
ggestion, I think it makes a lot of sense that we do speak wit! 
unsel but, before that, I think we should make a decision about 
e most practical suggestion for our meetings in view of the 
tcumstances of our responsibilities. 


In September and October, you will be overloaded with so 
ny committees that the work of this committee will be paralyzed. 
think we should decide that at least a majority of the members 
o have been appointed to this standing committee, serve on 542 
d start work as soon as possible. 


I suggest that we meet for three weeks before the end of 
gust, whether we start at the beginning of August or in a week's 
me; that we meet for three weeks solidly sometime between now 
id the end of August and, if necessary, leave the LoOuren 
maining week to September. At least we should spend two weeks 
metime before the end of August and retain an additional week 


yr September. 


Mr. Morin: That would be impossible for me. I am on the 
sanding committee on procedural affairs and lI think the whole 
mth of August is taken already. 


Mr. Shymko: How many members, for example, would be able 
) meet for two or three weeks between now and August; how many 
mid? I could. 


Mr. Henderson: Do you mean now? 
Mr. Chairman: Between now and the end of August. 


Mr. Shymko: Can we find two weeks as a minimum, three 
aximum, between now and the end of August? 


Mareomeppard: il scan. 
Mr. Shymko: So five out of eight can make this. 


Te UnGhaeemane LF ametold hat Pt might be Gmpossible for 
he Ombudsman's office to be ready; I do not know. 


Mr. ShymeoreYou are being £Old gortyous- 


inter j] ection: October makes more sense. 
Mr. Shymko: October? You may be back here then; you 


annot, you will be back here. 


FOU p.m. 


Mr. Sheppard: I would suggest, if we are going to meet, 
re meet the last two weeks in August. 


Mrs. Meslin: I. think you have a real problem with the 
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ability of the ministry to be prepared by that time because there 
is a great deal of material. This committee has traditionally met 
through September and everything has been geared to that. The 
planning is going on already to prepare and present the cases, 

both from the ministry's side and the Ombudsman's side in 
September. I do not think you are going to be able to get the 
ministries to have the data they need to come before you in August. 


Mr. Shymko: You are speaking on behalf of the ministry 
being prepared with-- 


Mrs. Meslin: The ministry and the Ombudsman. We 
generally book the month of September. Nothing is scheduled, 
nobody goes anywhere, everything has to be prepared for this 
committee. 


Mr. shymko: That@is the Ombudsman's office. 


Mrs. Meslin: Those ministries that will present their 
"recommendation denied'' cases are also geared for a period in 
September when they know they are going to be called before this 
committee. They are working out their material towards that date. 
The difficulty! think’ youl will face if) yous Ces ithemat hey paves 
be ready in August is that they will not be ready. 


Mr. Shymko: I had no idea this was such a tragic 
circumstance with the Ombudsman's office. 


Mrs. Meslin: We are ready. We can go on tomorrow. 
Mr. oaymko; Di think you are ready. 


Mrs. Meslin: But we are still at a stage where we have 
sent statements to those ministries to make sure that they and we 
understand we are talking about the same subject matter and we are 
awaiting their responses. John Bell usually puts together a 
briefing book for your committee. He goes through it with your 
committee, even before we sit down with you people, so you have 
some sense of what you are going to be dealing with. The briefing 
book has to be prepared and is in the process of being prepared 
now. 


Mr. Shymko: Would 20> not be possiblei tou themcounce aro 
have such a briefing book ready within a period of two to three 
weeks? 


Mrs. Meslin: You would Have toed ke roovonneDe ww. 


Mr. Shymko: I am sure it is quite possible. Some of the 
agencies with which we are déaling, such as the Workers' 
Compensation Board and the Liquor Control Board of Ontario and 
some of the others, are in a state where, whatever scrutiny or 
whatever particular cases before them have to appear or have been 
dealt with by the Ombudsman's office, I am sure they will have 
their stuff ready to come and appear betore Chis committee, (as 
they always have done. I do not know why it would take the 
Workers' Compensation Board another two months to prepare for-- 
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Mrs. Meslin: 1 think you should ask them. 


Mr. Shymko: I will not be easy on them. I do not accept 
fact that we are totally paralysed and cannot even contemplate 
Being earlier than September. I do mot accept that as impossible. 


If, however, the Ombudsman's office could appear, even 
norrow if necessary, as you have indicated, but the preparation 
the documentation by the counsel requires some time, we could 
et some time in August, unless the wishes of the committee are 
at we should continue the tradition of past meetings and do it 
ter Labour Day, in September only. The House may be back some 
me at the beginning of October and once the House 1s back, we 

apaliy do not sit. 


Mr. Chairman: We are now a standing committee, not a 
lect committee. 


Mr. Shymko: I know, but there will bea’ lot: of standing 
mmittees meeting at that time and it will complicate things for 
Beeuwho sit on two or three committees. 


Mr. Sheppard: The House usually comes back the second 
ek in October. 


Mr. Shymko: Yes, it usually comes back between October 9 
d October 14. 


Mr. Bossy: As far as the three committees I happen to be 

are concerned, I cannot see how we can get any busier in 
ptember than we are going to be in August. If we add. nas 
mmittee we are going to overload ourselves in August. In view of 
ie Legislature sitting now to the middle of July, it is) ecing ICO 
most difficult to get members because they are all looking £or 
break of a couple of weeks some place along the line. I think 
ie courtesy could be extended to ourselves and we could have a 
Bot a break, too. 


Mr. Sheppard: Tomorrow is July i2. there are stil) 
proximately three weeks left in July. There are the first two 
seks in August. Is there any reason why we cannot try to meet the 
ist two weeks in August? They are going to be Cied up in 
mmittees through all of August and September. 


Mr. Shymko: That is when I want to take my holidays. 
yward, you are just selected. 


Mr. Sheppard: When do you want to take your holidays? 
Mr. Shymko: I do not know; perhaps the end of August. 
Mr. Hayes: I have a problem with the last week of August. 


Mr. Shymko: I have a problem with the last week of 
must, too. 


Meletiender con. 1 alsovhave a sproplemewithrthe Past of 
ugust. Lf we must meet before September, we might be better with 
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a couple of weeks in July, if that is of any use. Pavline cnet, =e 
seems to me, from what I am hearing and from my own Sorte a wot) plot 
might be better to wait until September. 


Mr. Shymko: I can think of a number of important things 
that could be done that do not require--I can see a visit to the 
Ombudsman's office. I believe many members of this committee 
should familiarize themselves with the operation of the 
Ombudsman's office. I can see spending at least one or two days in 
that capacity. I can also see a day or two of briefings by counsel 
on the backlog of problems and issues for the committee. 


I can see at least a week being spent not necessarily 
calling agencies and commissions. I can see staff from the 
Ombudsman's office such as legal people addressing us and 
explaining the work of their specific areas of responsibility. l 
think that should be done as soon as possible when we are here. It 
does not necessitate compiling documentation and calling 
ministries, boards and agencies. 


Mr. Morin: I would prefer September. 
Mr. Shymko: Not even for a week? 


Mr. Morin: We could possibly take a week some time in 
August. | am involved with too many committees and either you 
patticipate fully or you do not. 1 feel September wouldspe more 
suitable. 


Mr. Hayes:.Maybe we should bring the Ombudsman here? 


Mr. Bossye Prior’ to. the oller committces, if we took the 
week prior to August 19,( which would be the; week) or August, 12) 28 
would not conflict with the three. 1 am sure you arestied up, of 
know some of the others are on the same committee as I am. I do 
not mind putting in another week in August if we did it prior to 
August, 19; August 12) to 19. 


Mr. Shymko: There is a meeting of our caucus in the 
middle of the week you mention and that, 1S 201ne LO paratyse tne 
work of this committee to a very high degree. That is tongue in 
cheek. 


Maybe the bulk of the work should be in September, as Mr. 
Morin suggested. If there is any possibility, 1 suggest a week of 
familiarization with a visit to the Ombudsman's office and having 
the staff come here. We could do that between now and September. 
One period was suggested. I see no reason why we should leave that 
week for September when the work of actually dealing with cases 
should take priority. If there is time now to tameliarize 
ourselves with the Ombudsman’ Seotiice, #let Usideosl .. evens it sie 
means meeting after the House recesses. We could meet next week 
for four days, from a Monday to aeThursdayor something: 


S240) pei. 


Mrs. Meslin: I think Mr. Shymko is suggesting there is 
an area of your role where you look at the role of the Ombudsman, 
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Mm ctatistics, the administrative side. That exercise does not 
pmally take more than two days, unless we get into some very 
rious statistical questions. As a rule, it only takes a couple 
days. I do not know that you have to set aside a week. You may 
Binave to do that..You may be able to telescope it. Certainly, 
you find some area that is going to need extensive 

vestigation you could tack it on to the end of September. That 
more moveable. 


Meo eCneitman: is lt possible to have that meeting some 
me in August? 


Mr. Shymko: I would think that would be in August. Is 
ly out of the question then? It does not require any 
eparation, as you were mentioning. Does it really? 


Mrs. Meslin: It takes a little bit. We would just need a 
File time. 


Mr. Sheppard: It would be pretty hard for us to meet 
Pe week, would ‘think. 


Mr. Shymko: Why? 


Mr. Sheppard: The lady says that she needs a little time 
rt preparation. 


Mr. Shymko: They want to prepare their speeches and 
esentations and things like that. 


Mr. Chairman: The suggestion has been made that it be 
ie last week of July. That would be the Tuesday and the 
dnesday, the 30th and 31st. 


Mr. Shymko: Yes. Half a day on Monday, PULL Wey on 
iesday and Wednesday and half a day on Thursday. That is a very 
od suggestion, to look at Monday, Tuesday, Wednesday and 
lursday, the 29th, 30th and 3lst in July and August Ls 


Mr. Chairman: Is everyone in favour of those dates? 
lyone opposed? 


Mrs. Meslin: The 29th, 30th and 3lst? 


Mr. Shymko: And August l. 


Mr. Chairman: Four days. 


Mr. Shymko: And Thursday, August 1. Preferably half a 
ay on Monday and full days. . 


Mr. Morin: Mr. Chairman, the Speaker is waiting for me 
Pereplace Him invthe chair..May I be excused? 


Mr. Shymko: I am supposed to speak as well. 


Mr. Morin: No, I am replacing the Speaker. 
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Mr. Chairman: You are excused, sit. 
Mr. Shymko: I may be speaking when you sit in the cnair. 


Mr. Morin: That would be great. I will bring you to 
order. 


Mr. Chairman: Now I would ask that we consider the 
budget. 


Mr. Shymko: Can we just agree that in addition to this 
particular week that we look at three full weeks in September? 


Mr. Chairman: Yes, we can discuss that. I think we can. 


Mr. Shymko: So that we suggest to Mr. Bell that we will 
be having a familiarization type of meeting starting on July eg 
which would not require all his documentation but that we meet for 
three weeks in September following Labour Day. 


Mr. Chairman: The week of the 17th is going to be a very 
difficult week because all of you are going to be invited to the 
International Ploughing Match, and I hope that you attend because 
it is being held in the great county of Elgin. 


Mr. Shymko: Is that in the middle of the week? 


Mr. Chairman: That is on the 17th and I want you up 
there. | am hoping you will all come and plough. 


Mr. Sheppard: Will you throw a party for us all? 


Mr. Shymko:; September? 


Mr. Chairman: September 17 is the International 
Ploughing Match in the county of Elgin, just north or St) sThomas: 


Mr. Shymko: How long is that being held? 


Mr. Chairman: That is being held all week but you will 
be invited on Tuesday to participate im the plotghning ty nopesarl 
the members of the committee as well as the members of the 
Legislature will be there on that occasion. We will arrange for 
you to plough with either tractors, horses or oxen. . 


Could we finalize the budget? 


Mr. Shymko: Why do we not finalize a proposal at least 
for some dates in September and then go into the budget? 


Mr. -Chiai tian: Okay. 


Mr. Shymko: I would suggest that since September 2 is 
Labour Day there is a possibility of sitting on Tuesday, 
Wednesday, Thursday and Friday of that week and four days in the 
Naas of September 8. 1 am not going to comment on the following 
week. 
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Mr. Chairman: That week will be out Tuesday. We could 
meet in St. Thomas studying the ploughing match. 


Mr. Shymko: Then let us look at the third week, the week 
the 22nd. We have our three weeks covered in September, which 
1d give enough time for other committees. 


Mr. Chairman: Is anyone opposed to that suggestion? 
Mr. Newman: I am opposed to it. 
Mr. Sheppard: You are opposed to everything, Bernie. 


Mr. Newman: Tell me when I can find the time. It is easy 
some of you to come along. We have only 48 members. 


Mr. Sheppard: We have only 52 members. 


Mr. Hayes: We have only 25. 


Mr. Shymko: We have one member who complained he was not 
any committee. 


Mr. Henderson: Have one of mine. 


Mr. Chairman: Could we finalize the first two weeks Ot 
>tember ? 


Mr. Shymko: We can finalize all three weeks for 
»tember. 


Mr. Chairman: Yes, but in order to compromise, can we 
E finalize the first two weeks? 


Mr. Newman: Not with me because I happen to have other 
mmittees also. 


Mr. Chairman: i see. 
Me. Shymko:/ fhe first two weeks and the last week? 


Mr. Henderson: It is tricky because I have some other 
mmittees. If 1 tie up three weeks of September with then, there 
11 have to be a lot of substituting when the other committees 
me along and want to meet in September. 


Mr. Shymko: You obviously cannot sit on two. committees. 
u will have to make a choice as to which one you will be sitting 


Mr. Villeneuve: Not on the same day. 
Mr. Shymko: Not on the same day. 


Mr. Henderson: If there is a conflict, are you prepared 
I do not show sometimes? It may be very hard for those of us on 
ree committees to get subs because everybody else in the caucus 
din the cabinet is on three committees. They are not going to 


want to sub. 

Mr. Shymko: I do not know how often a quorum is 
required. Normally for about two or three days we simply listen to 
cases and so on. Usually the last two days in the last week when 
we start wrapping up and decisions are made, are when we need the 
quorum because we deal with the recommendations. 


Mr. Sheppard: You would probably be called out of 
another committee if you were required for a vote. 


Mr. Shymko: It is quite possible that you may miss 


Mr. Chairman: Could we finalize two weeks in September 
eC ah EN Sie 
as a compromise: 


Mr. Newman: Do not worry about me. You can go ahead and 
meet. Unless the other commitment is changed-- 


Mr. Chairman: Okay> /fine, 


Mr. Shymko: Do you want to finalize the Secona ana Clica 
week? 


Mr. Chairman: The first and second week. 
Mr. Shymko: The first and second; yes: 


Mr. Chairman: The third week is the one where I would 
like to have everyone who can attend the ploughing match in Elgin. 


Mr. Sheppard: We will not sit then on thesenindgweek vin 
September so I can take in your ploughing match in St. Thomas. 


Mie. Shymko: Agreed? 


Mr. Sheppard: Agreed. 


Mr. Shymko: Thestia steand second week and then we will 
see what remains. 


Mr. Chairman: Why do we note teeraciyelyesceeulatmip. 
Mr. Shymko: So what are the dates again? July 29? 
O20 psi. 


Mr. Chairman: Can we discuss the budget and finalize 
that? 


MrieShymko> 1 Look eat thes counce (lcm eco, lmtecd Waele 
as quite substantial, on a yeanly basis) so Mam isuconi sed. lope. 
this figure, unless it is one which had been agreed to. Is this 
for the year's services? 


Mr. Chairman: That tsewhaoeie under sean. 


Mr. -Shymko;: (nat tsi raier 
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Mel Chabenotesls GheLe any. tuctner discussion on the 
met! 


Mr. Hayes: There is no problem with it. 


Mr. Shymko: Mr. Bossy, why do you not move we adope Lt 


Mra yess scan Gone LE). 


Mr. Chairman: Mr. Hayes has moved we adopt the budget. 


Mr. Bossy: I would sooner not. I am going to sit tight 
cause, with all the discussions that have taken place here, I 
2 no alternative but for me to have somebody sit in my place on 
mS committee. 


Mr. Shymko: You cannot do that. 


Mr. Bossy: I already have three weeks definite sitting 
th the standing committee on procedural affairs and agencies, 
ards and commissions and that goes, I believe, right to 
ptember /7. 


Mr. Chairman: You will be sitting the first week with 


ocedural. 
Mr. Bossy: Then we have to sit on the private Dies 


Mr. Shymko: These are the burdens of forming a 
vernment, Mr. Bossy. 


Mr. Chairman: Mr. Bossy is quite aware of that because 
has sat in the federal House. It has been seconded by Mr. 
eppard that the budget be approved as submitted. 


Mr. Chairman: Now we have to take it one step further. 
have not only to approve but submit it to the Board of Internal 
onomy. 


Mr. Shymko: Eternal economy. 


Mr. Chairman: Right. Are all in favour of submitting 
fis to the board? 


Motion agreed to. 


Mr. Chairman: The next order of business, which I shel neyons 
derstand, is the establishment of a subcommittee on 
mmunications with the public. : 


Mr. Shymko: Could somebody explain to us what this is 
a about? 


Mr. Chairman: Possibly the representative from the 
Se 
nbudsman's office could do that. 


Mrs. Meslin: Generally, the Ombudsman's standing 
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committee receives letters from the public complaining about some 
actions the Ombudsman has taken. This committee usually strikes 
off a represeatative of each party to look into elayer es mieegey toh st— 
clerk and decide now they are going to respond to these people. 
They meet with representatives of the Ombudsman's senior staff to 
discuss it and then the subcommittee recommends to the committee 
as a whole what they are going to do. 


Mr. Chairman: Then we have a representative of each 
party on that subcommittee. 


Mr. Shymko: I was not too sure wnat Enis meant, spuewl 
recall some very important cases and concerns that required an 
answer from this committee, which is perceived by the public as 
being a watchdog of the Ombudsman. 


Therefore, any complaints channelled against the Ombudsman 
would require a committee's deliberations, and the chairman's word 
or evaluation of that particular complaint in most cases would 
finalize the issue of concern. It requires a great deal of tact at 
times and real acuteness. The standing committee itself as a whole 
body cannot possibly go through all these communications. 


What 1 want to say is that such a subcommittee; it struck. 
would have to meet separately, perhaps on the days of the 
sittings, which I find very difficult because when you sit morning 
and afternoon you are not going to sit at night going through 
correspondence. It would require additional days for the 
particular three members to go through that correspondence and 
that has to be taken into consideration when you do strike a 
subcommittee. lt may require two or three-- 


Mr. Chairman: I think the terms of reference are on the 
last page with respect to the standing committee on the Ombudsman. 
It reads: “That a subcommittee be struck to consider on the 
committee's behalf communications from the public, the 
subcommittee to be composed of the following members'--and it 
mentions the members from the previous committee. 


"Substitution shall be permitted on written notice. All 
communications from the public to the committee shall be referred 
to the subcommittee, which shall review and respond to them, 
provided that all decisions by the subcommittee shall be 
unanimous. Any matters which are not decided unanimously by the 
subcommittee shall be considered by the full committee. The 
subcommittee shall report to the committee, for consideration by 
it, any matters which in the subcommittee's opinion warrant the 
full committee's attention. The subcommittee shall, subject to 
direction by the committee, determine its procedures." 


Could we have a motion to approve of that subcommittee? 


Mr. Shymko moves that the committee establish a subcommittee 
On communications with the public. 


Motion agreed to. 


Mr. Chairman: I understand in that motion you adopt the 


ems of reference. 


Mr. onymko.. Yes. 


Mr. Chairman: They are contained in the subcommittee. I 
sume each party will then decide who its representative Wily be 
the subcommittee. 


Mr. Shymko: I suggest that in the first week of meeting 
me names should be suggested to the chairman. 


Mr. Chairman: Yes, I think that would be satisfactory. 
have already. discussed the schedule of business, 1 believe. We 
e going to meet in August. 

Mr. Sheppard: The last week in- July. 

Me. Ghatrman: “le ate July? 

Mr. Shymko: July 29, 30, 31 and August l. 

Mr. Chairman: To familiarize ourselves with the role of 
e Ombudsman, 1 assume we can have all the information that wold 


necessary from the Ombudsman's office for that meeting. 


Mr. Shymko: Might I suggest also that, in preparation 
r that first week, we meet with the counsel? 


Mr. Chairman: Yes, that is an excellent suggestion. 
Mr. Shymko: Preferably on the first day. 

Mr. Chairman: Yes, we should. 

Mr. Shymko: What are our dates in September? 

Mr. Chairman: The first two weeks. 

Mr. ouymko: That excludes Rapour Day. 

Mr. Sheppard: September 3 to 6 and September 9 to 12. 


Mr. Chairman: We will take it from there. If there is no 
irther discussion, I will entertain a motion for adjournment. 


The committee adjourned at 8:59 p.m. 
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Meslin, E. Executive Director 


LEGISLATIVE ASSEMBLY OF ONTARIO 


STANDING COMMITTEE ON THE OMBUDSMAN 


Monday. July 29,1985 


The committee met at 1:45 p.m. in committee room 2. 
ORIENTATION 


Mr.-Chairman: Dr. Hill had planned to be with us this 
afternoon, but unfortunately his mother passed away. His executive 
assistant, Eleanor Meslin, will make a statement to the committee. 


Mrs. Meslin: Dr. Hill will be returning this evening and 
he will be with you tomorrow. He expresses his regrets that he 
could not be here. 


Ons behalf or Dr. Hill, i welcome’ the opportunity to appear 
before you today. As members of this standing committee, you play 
a vital role in the success of the Ombudsman. We consider our 
meetings with you to be of the highest importance. We congratulate 
the new members of the Legislature among you. You have been chosen 
by the electorate and have won the unique opportunity to serve 
this province. 


We congratulate you with a touch of mixed feelings. When 
your committee gained the services of the member for Carleton East 
(Mr. Morin), we unfortunately lost our director of regional 
services. However, there is some consolation. We know Mr. Morin 
will continue to serve the Office of the Ombudsman in his present 
role on the standing committee. 


Although you are a brand-new committee with many new 
members, we are confident our relationship will be co-operative 
and mutually productive because together we share the same goal, 
to ensure the Office of the Ombudsman is the most effective and 
efficient operation possible. 


In consultation with your very able counsel, John Bell, and 
your chairman, Mr. McNeil, it was agreed that the next two days 
would be spent as an orientation and briefing session. This will 
give us an opportunity to give you an overview of our entire 
Operation and an opportunity to become familiar with our staff and 
procedures. 


Commencing tomorrow morning at 10 a.m., you will tour our 
facilities in the Lillian Massey Building and begin the briefings 
with our staff. Since the briefing will last all day, we would 
like to provide lunch for the committee. We are delighted you will 
be spending the next two days with us because we believe it will 
be invaluable for you to have a first-hand look at what we do and 
how we do it. During that time, you will hear from the key people 
in our organization. They will brief you on their various 
responsibilities and we welcome your questions. 


On August 1, you will meet back here and Dr. Hill, myself 
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and several of our key staff will be available to you if you need 
us. 


In September we will meet for you to consider statistical, 
administrative and budget matters. Most important, we will meet 
for you to consider our recommendation-denied cases, cases in 
which the governmental organization has refused to implement our 
recommendations. When we meet in September, Dr. Hill will also 
give you a comprehensive report on what this office has done and 
where we are going. Until then, we welcome the opportunity over 
the next few days for us to get acquainted and assist you wherever 
possible. I will look forward to seeing you tomorrow. 


Mr. Chairman: Now we will turn over the meeting to our 
legal adviser. 


Mr. Bell: There are a lot of new faces. I am pleased to 
be able to work with you and for you again and look forward to the 
next few weeks, and particularly to the sessions in September, for 
some extremely interesting, important and productive work. 


Before I start, can we take an inventory of materials you 
should have before you? Then I will give you an idea of what I 
intend by those materials. Each of you should have a black 
three-ring binder which has five subtabs. I propose to spend a 
substantial part of this afternoon on the material in that binder 
as a means of briefing you, particularly those members new to the 
committee and new to the assembly, on relevant issues. 


You should also have from the clerk this afternoon a 
document that is the proposed agenda of the four days of sittings 
this week. Mr. Decker will distribute copies to each of you and I 
will give you an overview of what we are going to do this week and 
how the matters on the agenda relate one to the other. 


Before I do that, I will introduce someone who has become an 
increasingly important member of the committee's support team. To 
my left is Merike Madisso. She is a lawyer by profession and on 
the staff of the legislative research service. 


A year ago, in conjunction with the Board of Internal 
Economy, the committee decided it should expand its support staff, 
in one way, by Merike's services and, in another way, to diminish 
the extent this committee relied upon its legal counsel for work. 
It is probably the "Do not put all your eggs in one basket" 
Reece Quite appropriately, a decision was made to split the 

rile, 


As you will see in the weeks to come, I will attend to some 
specific matters on your behalf and with you and Merike will 
attend to other specific matters. The report writing will be a 
collaboration. You will be hearing from Merike specifically on 
Thursday in regard to certain items, if you concur in my 
suggestions as to the items that should be included. 


Today 1 propose to give you a thorough and exhaustive, and 
exhausting, briefing on what this committee is all about, what it 
has been all about, and in general terms, what the Ombudsman is 
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all about in the context of Ontario, this assembly and this 
committee. The reading materials I have selected are ones, with a 
couple of exceptions, I believe to be the best source of what this 
committee is all about; this committee's own writings. I have 
excerpted for you, under various topics, portions of previous 
reports where the committee has set policies. 


Today should wear you out because Ombudsman matters may come 
as a new concept to some of you. The concept is historically 
foreign to parliamentary democracy and one has to stretch and 
strain to understand it. 


I do not propose to read all the pages today. I will 
highlight and give background on certain matters so by the end of 
the day you will have a working knowledge of Ombudsman things. The 
day-and-a-half of briefing with the Ombudsman which follows that 
will therefore be much more meaningful. 


All Ombudsman committees since 1976 have had these sessions 
and they have been very productive. An in-person visit to the 
office and discussions with Dr. Hill and his staff will serve you 
well for your September schedule. 


On Thursday the committee will reconvene to discuss 
preliminary matters. I can give you two or three issues for the 
agenda which will soon be finalized. 


You have a subcommittee to deal with communications from the 
public on Ombudsman matters. I suggest you appoint three members 
to that committee on Thursday. The subcommittee can report back to 
the whole committee before you end in September. Merike Madisso 
will discuss this with you on Thursday. Ed Philip could assist you 
with the subcommittee. 


That is it for this week. Yuri Shymko, among others, wanted 
to get on with the Ombudsman's 10th anniversary report. Des Ot 
possible to do that. First, it is not possible to get organized so 
quickly. 


Zap2m. . 


Second, it would be unfair to ask you to dive into these 
matters without being properly briefed. 


This present standing committee, previously a select 
committee, and that is a distinction without a difference in my 
opinion, has been called many things such as unique, nonpartisan, 
ongoing, continuing, adversarial, all of which are appropriate to 
the committee's hearings and dealings, depending on the subject 
matter. 


To use an example, it is not like your colleague committee 
down the hall, social development, which is considering Bill 30. 
There are a lot of new members on that committee. It is easier for 
Poem toldeal with that issue cold than it is ‘for you ‘to’ déal with 
your issues for the following reason. You do not function sina 
vacuum and out of context or out of relationship with what has 
gone on previously. 
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One of your ongoing functions is as a monitoring device, not 
only for what the Ombudsman has done on an annual basis over the 
last 12 months, but also for what the governmental organizations 
or so-called ministries have done as far as their responsibilities 
are concerned over the last 12 months. In my judgement, it would 
be unfair to ask you to dive right into things without some 
necessary briefing. 


One of the other matters you have responsibility for is the 
enactment of certain general rules to guide the Ombudsman in the 
exercise of his functions. Again, it is a little unfair to ask you 
to formulate any general rules unless you have had a sufficient 
background and taste of what the Ombudsman is all about. 


Those are essentially the reasons you are not diving into 
that report this week. It will make your work easier in September. 
It will make it more efficient and productive in my opinion. It 
will make your participation more significant and meaningful to 
each of you. 


If there are no questions on that introduction, can I ask 
you to open the black brief? Before we get into the substance of 
the material, you have four pages immediately inside the cover. 
The first one will help you organize your life around this 
committee as far as the first two weeks in September are 
concerned. This is what we have set forth as your pro forma 
schedule. 


I know there has been some discussion and some possibility 
of sitting in the last week in September. I have presumed that is 
not available to you, so I have set an ambitious, very full and 
tight schedule for all the matters that are outstanding. If we do 
have the luxury of the last week, it will permit some spillage. It 
will also permit some time, formally or informally as the case may 
be, to deliberate on your next report. We can decide that and work 
it out as we start in September. 


Eleanor Meslin mentioned to you in her opening the so-called 
recommendation-denied cases. I will have more to say about that 
later, but this is arguably the most important function you have. 
It is certainly the most important function the Ombudsman has. It 
is the means whereby he in effect petitions the Legislature to act 
in such a way on his behalf and in support of him, and you as the 
agent or vehicle of the Legislature take up those responsibilities 
for the House, at least in a first-stage matter. 


You can see that right in the afternoon of the first day we 
start, that is September 3, you will get right into the first 
recommendation-denied cases. They are going to take you right 
through the rest of that week and through Wednesday of the 
following week. The substantial majority of your work in September 
will be taken with these recommendation-denied cases. I will be 
explaining to you how your format and procedure work. 


The remaining three pages, short of the index to this brief, 
set forth the agenda for you from today up to and including 
September 12. 
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If anybody is wondering what these numbers and letters are, 
the Roman numerals in the schedule, they correspond to the items 
in the index. They will have further meaning for you when we start 
in September. For those of you who wish the material before 
September 3, we will arrange to have it delivered to you. 


In any event, we will be giving each of you three volumes of 
materials subdivided by the subject matter. They will serve as 
your briefing books, points of reference and method of 
preparation, if you will, on each of the topics presented. 


It) is not “as bad “as it may sound right’ now. ‘In the 
recommendation-denied cases, the first item you will see in each 
of those tabs will be a statement or a concise summary of the 
material facts of those cases, laid out by issues, material facts 
and relative positions of the parties--that is, the Ombudsman and 
the governmental organizations. 


Those documents are included specifically to assist you to 
brief yourselves as quickly as possible on the meaningful issues 
so you can participate immediately and effectively on any one 
case. It is recognized that with all your other schedules, 
committee and otherwise, preparation time is at a premium. We will 
not presume that you have to read every stick of paper in those 
three volumes before you can effectively participate in this 
committee. A substantial part of it will be for background 
information and material as and when you require it. 


That is the relationship of the schedule and the agenda to 
what you are going to do in September. First, are there any 
questions up to this point? 


As you see from the index to this brief, I am going to deal 
with five major areas today, not necessarily in the order that you 
see them, but hopefully in the order that will be most meaningful 
EO your 


First, can you just turn inside tab 1 dealing with the 
committee's terms of reference? Committees only have the ability 
in specific terms to do what the Legislature sets out in writing 
by order that committees can do. Your raison dretrer 1Piyourwilt ; 
your ability to act, is set forth in item 7 of the Votes and 
Proceedings of Wednesday, July 10. Looking at that term of 
reference, you can see you are given, as of now, two general areas 
of authority. 


The first area is to review and consider from time to time 
the reports of the Ombudsman as they become available and, second, 
as the committee deems necessary pursuant to subsection 16(1) of 
the Ombudsman Act, to formulate from time to time general rules 
for the guidance of the Ombudsman in the exercise of his functions 
under the act. Having done those two things, you must then report 
thereon to the Legislature and make such recommendations as the 
committee deems appropriate. 


220 p.m 


The remaining part of the terms of reference is really a 
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housekeeping one to ensure that you do not step on the toes of the 
House when it is dealing with other matters. 


What is missing from your term of reference is the matter of 
your authority to receive, debate and approve the estimates of the 
Office of the Ombudsman as they are referred to you after approval 
by the Board of Internal Economy. I am told by Todd Decker in the 
office of the Clerk that there is a good reason for that. Because 
we are into a new parliament, it is a matter of procedure and 
practice that until the Treasurer (Mr. Nixon) tables his first 
budget there are no estimates of any government departments or 
budgets. Technically, the Ombudsman does not have a budget or 
estimates for you to consider. 


Some time after the House resumes in October and after the 
Treasurer tables his first budget, there will be a direction from 
the House to this committee to consider, debate and approve, as 
the case may be, the estimates of the Ombudsman. Until that 
happens, you do not have that piece of work to do. 


Regrettably, the discussion you had at your organizational 
meeting on the estimates is a bit academic. There is at least one 
item on which you are going to have to sit concurrently with the 
House. That can be accomplished in one sitting; it has before. It 
is limited to no more than a three-hour debate and each of the 
members, as they are advised and as their parties are advised, 
participates in the manner considered necessary. That is off the 
table for a while. 


Mr. Philip: There is no rule that says estimates cannot 
be dealt with by a committee when the House is not in session. 


Mr. Bell: No, except that now I am told technically 
there are no estimates to consider. 


Mr. Philip: I am saying the estimates could be dealt 
with at the Christmas recess. 


Mr. Bell: Yes. There is no magic in when you do then. 
The only pressure would come from the Ombudsman if he believed he 
had to have his estimates approved within a time so it could go on 
to the next stage. I do not know. That is something you might want 
to discuss with him over the next three days. 


For the purpose of the remainder of this afternoon, we are 
going to deal with the two other, and in my opinion, more 
important aspects of your terms of reference: the reviewing and 
considering of reports from time to time as they become available 
and then the enactment of general rules. 


May I ask you to turn to tab 2? These pages are not numbered 
under this part but perhaps you could find the Ombudsman Act, 
1975, located about halfway through that material. The first part 
of that is something from the committee's fourth report that I 
will brief you on in a moment. 


Mr. Newman: What page? 
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Mrpebeli- ein tabe2s Boivres lt isenots numbered; bucei fs you 


go about halfway through the material you will see the Ombudsman 
Act. 


Mr. Newman: After what? There are tabs 1, 2, 3, 4 and 5. 
Mrap ewiln =lapie. 


Mr. Callahan: I think they are missing it because it is 


directly opposite tab l(c) and when you turn over tab l(c) you do 
not see tab 2 there. 


Mr. Bell: Does everyone have tab 2 in his material? Okay. 


Mri ePhilip: If you go to the back of tab 2, you run into 
the back of that. 


Mr. Henderson: The Ombudsman Act, 1980? 


Mr. Bell: No, keep going. You are getting close. Keep 
going. There are a couple of amending bills. You have it right 
there. It is headed "Chapter 325, Ombudsman Act." The clerk will 
help you get it. 


While you are locating that, let me give you a little 
historical perspective. It is a bit trite to say that but for the 
Ombudsman there would not be this committee, but that is more 
meaningful than you might think at first blush. The act was passed 
by the House in 1975. It succeeded at least two reports by special 
committees, both of which were chaired by Vernon Singer, who was 
one of the pioneers in Ontario in ombudsman matters. People such 
as Vern Singer, Jim Renwick and Larry Grossman, who saw the need 
for an ombudsman as part of this system of government, were 
generally supportive of matters leading to the act. 


When the act was passed and Arthur Maloney was appointed and 
sworn in, I believe in October 1975, there was no committee. It 
was not considered necessary to have a committee. World-wide, 
there are no more than three or four so-called ombudsman 
committees. There are relatively few committees of any parliament 
or legislature that deal with ombudsman matters to the extent this 
committee does. 


One of the first formal acts of Arthur Maloney as Ombudsman 
was to prepare and submit to the Minister of Housing the so-called 
North Pickering report, dealing with his findings and 
recommendations as to the government's handling of the land 
acquisition process in North Pickering through land agents it had 
retained. The Minister of Housing made the report public and 
thereby created a debate in the public forum about the pros and 
cons of the positions of the Ombudsman and of the Minister of 
Housing. Those of you who can recall the early part of sJuly 1976 
will remember the headlines were fairly extensively devoted to 
North Pickering matters. 


The then Premier, Mr. Davis, attempted to intervene and 
conducted certain meetings between the Minister of Housing, the 
late John Rhodes, and Arthur Maloney to try to resolve the 
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issue. The Ombudsman in his report said: "Bottom line: Government, 
you did not do it the right way. People suffered losses because 
they sold their properties for too little. You compensate them for 
what they should have obtained." It had significant dollar 
implications. 


In some way, Arthur Maloney was able to persuade the Premier 
that, because his meetings with Rhodes were unsuccessful in 
resolving issues and because the House was then in summer recess, 
there was no immediate way the Ombudsman could seek the assistance 
of the Legislature in his efforts. He convinced the Premier to 
strike a select committee on the Ombudsman, your predecessor 
committee. It was initially given a specific term of reference, to 
deal with the North Pickering report. 


Dae Diels 


Starting in July 1976 and going through September, not 
continuously, this committee met for a number of sessions with all 
persons concerned and ultimately came to an agreement between the 
Ombudsman and the Minister of Housing to resolve the matters that 
were in dispute, at least as they surrounded and dealt with Arthur 
Maloney's report. 


In the ordinary course of things, that should have and could 
have exhausted the function of this committee and it would have 
disbanded like other select committees, never to be heard from 
again. But it became very apparent to the committee, the Ombudsman 
and, I believe, the government that there should be a continuous 
committee functioning on an ongoing basis to deal with Ombudsman 
matters. So rather than be disbanded after it tabled its first 
report in the House, the committee sought and was given an 
expanded term of reference. The term a reference it was given is 
substantially identical to the term of reference we just read here. 


From the late fall of 1976 until today, the select committee 
on the Ombudsman has functioned to receive and consider all 
reports of the Ombudsman as he has tabled them in the Legislature, 
and to consider, when appropriate, enacting general rules for the 
guidance of the Ombudsman in the exercise of his functions. 


With that overview, let us look at a couple of sections in 
the act that will place the committee's functioning in even more 
detailed context. The Ombudsman substantially performs an 
investigative and a recommending function. The Ombudsman has no 
teeth: He cannot order anybody to do anything; he cannot require 
any government organization to do such-and-such; he cannot require 
the repeal of any legislation. All he can do is to receive a 
complaint in writing from a member of the public, or he may decide 
on his own to investigate one of four things: a decision, 
recommendation, act or omission involving a governmental 
organization. 


Lf you .turn, to section, 15 of «the,"act,,.at ipages4a0istne 
statute, you will see subsection 15(1) sets out the Ombudsman's 
function as, "to investigate any decision or recommendation made 
or any act done or omitted in the course of the administration of 
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a governmental organization and affecting any person or body of 
persons in his or its personal capacity." 


That sets forth the circumstances that put the Ombudsman 
process into motion in a substantial number of cases. Subsection 
15(2) tells it the other way. All that subsection says is that he 
may, on his own motion, without receiving a formal complaint, 
investigate any one of those matters that 15(1) sets forth. 


He starts with the receipt of a complaint, and thereafter, 
in substantial terms his function is an investigative one. His 
office is organized and set up in a mechanical and physical way to 
provide the best, most efficient and most productive 
investigations that have to be conducted in the circumstances of 
the complaints. 


When his investigation is complete, he has to do something 
with it. I have told you he cannot issue any orders. He cannot 
require anybody to do something or refrain from doing anything. 
What he can do is set forth in section 22 of this legislation, on 
page 8 of this act. 


Sections 15 through 21 deal with the whys and wherefores of 
the investigation process. I am not going to deal with them today; 
they will be dealt with tomorrow. It is not relevant for our 
purposes, other than to touch upon these functions. 


When he is finished the investigation, he gets to the 
section 22 stage. What that section says, particularly subsection 
22(1), is that when his investigation is complete--or in the words 
of the statute, "This section applies in every case where, after 
making an investigation under this Act, the Ombudsman is of the 
opinion that the decision, recommendation, act or omission which 
was the subject matter of the investigation..." 


So when he concludes his investigation he forms an opinion 
about the subject matter in any one of the categories set out in 
subsection 22(1). Those categories are clause 22(1)(a), where the 
subject matter ‘appears to have been contary to law,'' and--this 
next one is probably the most frequently used--clause 22(1)(b), 
‘was unreasonable, unjust, oppressive or improperly 
discriminatory, or was in accordance with a rule of law or a 
provision of any act or a practice that is or may be unreasonable, 
unjust, oppressive or improperly discriminatory. Tit iswai Mittle 
confusing. 


The next is clause 22(1)(c), “was based wholly or partly on 
pemistakecoe Lawior facts"! The Last’ is clause 22(1)(d)> > ‘was 
wrong.'' Ironically, this committee has seen very few cases where 
he has said the decisions were just wrong. They have always been 
under the others. I would consider "wrong" to be the basket one. 
If I was an Ombudsman, I would be using it more than the others 
because it is less difficult to justify. 


In any event, once he forms an opinion on any one or more of 
those areas, subsection 22(3) becomes mandatory. When he chooses 


One or more of those seven clauses in subsection 22(3)--and those 
clauses are intended to be categories of action for the government 
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to take--you go down immediately to the paragraph under clause 
ZoGo) Ce) 


It says, ''The Ombudsman shall report his opinion, and his 
reasons therefor, to the appropriate governmental organization, 
and may make such recommendations as he thinks fit and he may 
request the governmental organization to notify him, within a 
specified time, of the steps, if any, it proposes to Eake won 


So the steps are: receipt of a complaint, or a decision to 
investigate on his own; investigation according to the sections; 
formulations of opinions about the subject matter, as per 
subsection 22(1); opinions as to what should be done about the 
matter, as per subsection 22(3); and then the compulsory reporting 
to the governmental organization, with his opinion and his reasons 
and recommendations. 


The Ombudsman's most important function is his ability to 
seek redress on the complainant's behalf and that section is his 
vehicle to petition the Legislature for support. 


£530 poms 


Following that, subection 22(4) says, "If within a 
reasonable period of time after the report is made no action is 
taken which seems to the Ombudsman to be adequate and 
appropriate..." Those are the key words, ''adequate and 
appropriate." In other words, if the governmental organization 
does not do anything that he believes to be adequate and 
appropriate, vis-a-vis his recommendations, what may he do? He can 
do one of three things. He can do nothing and let it die there. As 
this act says, he ''may send a copy of the report and 
recommendations to the Premier." 


Believe it or not, the legislation intends that the Premier 
or the Premier's office at this stage is to act in the nature of a 
mediator between one of his ministers or one of his governmental 
organizations and the Office of the Ombudsman to see whether his 
intervention may assist in an appropriate resolution. 


When we get to the material in the fall, you will see that 
on each of these so-called recommendation-denied cases the 
Ombudsman has sent a copy of his report to the Premier. You will 
see on each occasion the very same letter back from the Premier 
acknowledging receipt of the report and thanking the Ombudsman for 
bringing it to his attention. 


Translated, the Premier has decided as a matter of policy 
not ‘to become involved. The matter is to be worked out between the 
Ombudsman, the head of the governmental organization, this 
committee and the Legislature. You will hear about that process. 
Continuing with subsection 22(4), after he sends the report to the 
Premier, the Ombudsman ''may thereafter make such report to the 
assembly on the matter as he thinks fit." 


That is the process from the beginning of the Ombudsman's 
dealings through the assembly's dealings. He gets his complaint, 
decides to investigate it, investigates it, forms opinions on the 
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complaint and what should be done, makes a report to the 
governmental organization on his opinions with his reasons and 
recommendations on how the matter should be remedied, and requires 
the governmental organization to respond in an adequate and 
appropriate way within a period of time. If it refuses or if it 
does not respond in an adequate or appropriate way, he may refer 
it to the Premier and thereafter he may refer it to the assembly. 


By your terms of reference, once it is referred to the 
assembly you automatically get it. Instead of the Ombudsman making 
his case on«the floor’ of the House, as it is contemplated 
ombudsmen should do in some jurisdictions, this committee acting 
on behalf of the House undertakes that function. 


This committee does what is necessary to hear the reasons 
the Ombudsman has made the recommendation and formed the opinions 
in the way he has, and to hear from the governmental organization 
why it will not, cannot or does not intend to implement the 
recommendations. After having heard all that, you report to the 
Legislature with your findings and recommendations. That is the 
so-called recommendation-denied process. 


That is whateds: goingr-to takexsubstantially three quarters 
of your time in September. You have 19 recommendation-denied cases 
where the Ombudsman has reported to a governmental organization 
with a recommendation and the governmental organization has said, 
"No, we cannot or we will not do it." You have to decide whose 
position is to be preferred and to be supported. 


Once you make those decisions 19 times, you will report to 
the Legislature whether the Ombudsman's recommendation is to be 
implemented by the governmental organization or the governmental 
organization's position is appropriate or adequate and you do not 
propose to support the Ombudsman. 


You have never been a rubber stamp for either side. You have 
supported the Ombudsman's recommendations on many occasions when 
you considered it appropriate to do so. You have also supported 
the position of the governmental organization on many occasions 
when it was appropriate to do so. When you have considered it 
necessary, you have criticized the Ombudsman for something he did 
or did not do in his investigation and report writing. On the 
other hand, you have criticized governmental organizations for 
what they have or have not done in their report writing. 


Mr. Callahan: Could you clarify something for me? It 
says in the terms of reference that our function is, "To review 
and consider from time to time the reports of the Ombudsman as 
they become available and as the committee deems necessary, 
pursuant to subsection 16(1) of the Ombudsman Act.'' As I read 
subsection 16(1), it is simply a general rule. 


Mr. Bell: The problem with that term of reference is, 
they left the comma out. It should read, ''To review and consider 
from time to time the reports of the Ombudsman as they become 
available, and as the committee deems necessary.’ 


Mrs Callahan: I see. 
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Mr. Bell: 'Deems necessary'' is to be read with the 
rules. the wrttingecoutda@be aeiuttlerclesrerm 


Mr. Callahan does make a good point. Why not leave it open 
for questions as I finish each one of these parts? 1 think I have 
come to the end of a part now, and that is an overview of the 
Ombudsman Act and what the Ombudsman does. Before we tackle what 
you do vis-a-vis that function, I will entertain any questions you 
might have. 


Mr. Philip: The third alternative is to come down 
neither on the side of the Ombudsman nor the government agency, 
but to come up with our own proposal as to the facts as we see 
them. We have come up with proposals that say, "The Ombudsman is 
partially vightion thismaspect of @thisacase, and the government or 
the ministry is right on this aspect," and come out with a 
compromise solution that we propose. 


It seems to me one of the more interesting things that is 
going on, not only in this province but in the other provinces 
also, is the definition of what a governmental organization is. 
There have been disputes as to where the authority of the 
Ombudsman is, particularly when it comes to certain crown 
corporations. I am wondering whether you want to comment on that. 


Mr. Bell: You are right. It is a very important issue 
that is always raised annually when you deal with the Ombudsman 
matters. I think you are going to find in at least one of the 
recommendation-denied cases it is going to be raised again. 


The Ombudsman in the anniversary report refers to the fact 
that the Ontario Labour Relations Board has challenged his 
jurisdiction, and he has now retained counsel to bring an 
application in the Supreme Court of Ontario for a determination of 
his Jurisdiction. 


I think, though, for today it would be a little distracting. 
It is going to come up in another way. Among the things we are 
going to discuss with the Ombudsman and the Deputy Attorney 
General when they appear before you in the fall are the proposed 
amendments to the Ombudsman Act. What you are going to see is that 
the government is considering now, or will be in the very near 
future, as a matter of policy just what type of an Ombudsman it 
wants in so far as an expanded term of reference is concerned. 
When I say "term of reference,'' I mean expanded to other areas 
like municipalities or all boards and agencies, whatever the 
relationship is with government. It is a bit distracting today. 


Mr. Shymko: If counsel explains the whole procedure 
leading to the final stage of the report that is presented to the 
Legislative Assembly, could he explain to the new members of the 
committee that at times there are special reports that this 
committee intends to present to the Legislature which are shot 
down and do not even have a chance to be presented? That happened 
with one special report, do you recall, in 1985? 


Mr. Bell: It is on the agenda. 
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Mr. Shymko: Is it on the agenda? In the deliberations of 
this now standing committee, could you perhaps brief us on the 
politics whereby a government with 20 members getting up can veto 
even the discussion of a report of this committee? Could this also 
be done with a standing committee when we have special reports? 


2:40 p.m. 


Mr. Bell: I think it can be done with any committee if 
the government takes those steps to do it. I have included in the 
material the part where this committee had to take extraordinary 
steps to get matters debated in the past. Can I save that answer 
until then? 


You have raised another good point. Let me finish with the 
Ombudsman Act because I want to make clear in your minds how the 
Ombudsman reports. You do not have to turn to it, but section We 
of the Ombudsman Act says, ''The Ombudsman shall report annually 
upon the affairs of his office to the...assembly."' He has an 
obligation to report at least once a year on the affairs of his 
office. He has no obligation to report on any other matters or at 
any other time. 


You will remember section 22 spoke of reporting to a 
governmental organization, then to the Premier, and then, if he 
thinks it advisable, to the assembly. When you read the sections 
of the act, the potential is there for the Ombudsman, if he 
chooses, to report once annually on the affairs of his office, and 
to report specially on each one of these recommendation-denied 
cases that are not resolved. If he did that, it would be a 
somewhat chaotic situation. What Ontario's ombudsmen have done, 
with one exception, is saved up all of their recommendation-denied 
cases and included them in their annual reports, so that they 
report to the assembly generally once only. 


They contain everything. The report contains all of the 
matters. When you tie that in with your term of reference, you are 
given the authority to receive and consider his reports as are 
tabled from time to time, in practical terms you consider only one 
‘report a year, but in real terms it is a report that contains 
pethaps as many as 19 subreports, which this one does. 


While we are doing the terms of reference, let me tell you 
from a historical perspective, this committee was given, in a 
unanimous resolution of the House back in 1980, I think, a 
specific duty to consider the matter of international human rights 
and to report to the House on what ways the assembly might make 
its voice heard on this matter. 


There was a special report that this committee made to the 
House, recommending that its terms of reference be further 
expanded to include the human rights component in an advisory way 
to the House. The House has today chosen not to do anything with 
that report and with that recommendation. Whether with the new 
government there will be any change remains to be seen, but one of 
the things you have to do as part of your work this falleieato 
review the basic precepts of that report and that recommendation 
and to decide whether you wish to again remind the House there is 
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an outstanding report of yours and you wish to have that matter 
addressed. It is somewhat ironic that the matter is being raised 
this week, in view of world affairs in at least two countries in 
Africa. 


When I say it was a unanimous resolution, I mean it. It was 
initially raised by James Renwick, but it was supported 
unequivocally by all of the parties in the debate, and you 
participated specifically in that debate, Mr. Shymko. 


That is your report. That is where the Ombudsman finishes 
off and where you start. You start after he has finished his work 
under the act. Are there any questions? 


Mr. Sheppard: I sat in on two or three committee 
meetings when one of the other members was absent, and I found it 
very interesting. I think we were dealing with the Workers' 
Compensation Board cases, where the Ombudsman and the WCB brought 
their professional people forward. I am sure the rest of the 
committee will find it very interesting when we get into those 
items later. 


Mr. Bell: You are right. Dr. Henderson will be 
interested to know that when we get to the Workers' Compensation 
Board, there are at least three cases dealing exclusively with 
issues of psychiatric opinion and which opinion is to be prefered 
to the other. 


Mr. Philip: Do we have a resident psychiatrist giving 
out professional opinions? 


Mr. Bell: The closest analogy that one can make to what 

this committee does on the recommendation-denied cases is to say 
you sit as a court of appeal. The Ombudsman's office cringes when 
the words "court of appeal" are used, but you have to call a spade 
a spade or a shovel, as the case may be. You are asked to listen 
to both points of view and to select one from the other, or as Ed 
said, in appropriate cases, decide that neither position is the 
preferable but that something should be done for the individual. 


You have decision-making duties and before you can make any 
decision, you have to be informed. The process that hopefully I, 
Merike, Todd and others will do properly is to bring the 
information before you in the way we have prepared so you can make 
those informed decisions and you can ask those informed questions. 


Mr. Callahan: A question was raised by Mr. Philip about 
reviewing the facts and reversing the decision of the Ombudsman. 
Somewhere in here--I cannot find it now--it says that one of the 
things we are not to do is to reverse or consider by way of appeal 
the consideration of the Ombudsman. I cannot find it. 


Mr. Bell: I will find it for you because that is one of 


the things I have highlighted. We can talk about that function as 
we go on. 


If there are no other questions, can I get into the 
substance of these selections from other reports? 


O-15 


Mr. Shymko: Do we have copies of the Ombudsman's 
recommendation as to the expansion of his mandate? 


Mee Bell-<@0tehis ani his 0th report, butihe also intends, 
when he appears before you first and formally on September 3, to 
table a statement. I understand it will contain in more specific 
terms what it is he is seeking. He intends now to raise it only 
for discussion purposes rather than for substantive purposes. 


Mr. Shymko: I thought it might be important for all the 
new members of the committee to have a copy of that 10th report 
and the proposed recommendations for expanding his mandate. 


Mr. Bell: Yes. I believe all the committee members do; 
if they do not, they should. 


Berores;we leave tab 2, can 1 just refer you to certain 
excerpts from the fourth report of the committee? 


By way of background, when Arthur Maloney took the job on in 
1975, because he was the trial lawyer that he was, he quite 
rightly decided that to do a first-rate job of anything he had to 
find out what the heck an ombudsman was and what an ombudsman did. 
Notwithstanding some criticism, he took it upon himself with 
members of his staff to travel to an extraordinary number of 
jurisdictions in this world that had ombudsmen. He spoke 
first-hand to the ombudsmen, and in some cases to the 
representatives of the respective parliaments. He asked questions 
and was given guidance, advice and information on what an 
ombudsman is and should do. 


He took that advice, etc., and used it substantially as the 
basis of the creation of his office. Unlike most of the other 
jurisdictions where ombudsmen were created, there was not an 
evolution or a development of the office. There was literally an 
instant Ombudsman office. Gilles Morin can tell you that because 
Gilles was there in the very early days. It was not a question of 
having five staff members in one month and then maybe in FOUL <OF 
five months they had 15 staff members covering different 
departments. Literally, within days or weeks, they had an instant 
office. That was the source of the criticism. 


Those of you who were here can recall that criticism. But 
Arthur said, "If I am going to do it, I am going to do it 
first-rate.'' He did it in a first-rate way and then he set about 
to do what he thought ombudsmen should do in a way that affected 
the Legislature and its members. 


22504 p .™s 


Bear in mind that an ombudsman concept as of 1975 was 
totally foreign to members of the provincial Legislature, who had 
their own constituency responsibilities and, only recently, their 
own constituency offices. There was competition and jealousy. 


The committee wrestled with the problem of that instant 
Office of the Ombudsman and the committee's and the Legislature's 
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relative ignorance of ombudsman matters for about two and a half 
years. In the latter part of 1977, the committee decided it would 
investigate for itself, not that it did not accept or believe 
everything Arthur Maloney, the first Ontario Ombudsman, and his 
staff said to it about what they did in other jurisdictions. 


In early 1978, the committee travelled to Scandinavia, the 
cradle of ombudsmanship, and to England, Scotland and Israel. 
Israel has the most active and productive ombudsman operation. 
When the committee came back, it issued its fourth report which 
answered the question you see on the top of page IV, the hinst 
page in tab 2: "What is an ombudsman, and what does an ombudsman 
dove 


Let me refer you to some comments the committee made. They 
stand repeating today. On that page, the second full paragraph 
states: 


"While the role of an ombudsman to the traditions, history 
and civilization of any particular country is curiously endemic, 
they all share a common objective: ultimately to serve the public, 
to hear complaints respecting the operation of the public service 
and, where appropriate, to take such steps as are available to 
them to temedy the consequences of a particular act or omission of 
that public service." All ombudsmen share a common function. 


Later in the next paragraph, it states: "While it tends to 
be possibly the most personalized public office, still, without 
clear, unequivocal definitions and interpretations of ombudsmen's 
functions, relationships and objectives of the office, the 
ombudsman cannot and will not be effective, nor will parliament 
and the public service be able to develop the relationships and 
respect so necessary to assist the ombudsman in the successful 
operation of the office." 


So, as you go through these nuts-and-bolts matters, you have 
to keep your eye on that and make sure you all have a clear 
understanding of what the roles and responsibilities are. 


I can stop at this paragraph: "Apart from the need for a 
clarity of relationship, and probably more important than this, 
the committee learned that a deep personal respect is necessary to 
the functioning of the office, a sense which has not yet been 
developed in Ontario of the dignity and integrity of this office, 
which can only be engendered and maintained by a mutuality of 
understanding on the part of the Legislature and the government 
generally towards the office in the person of the Ombudsman." 


The committee went on to talk about the situation that then 
existed. It said, simply, that we have lacked definitions and 
understanding and it was about time we had them. 


A lot of things happened in 1978. They are probably more 
coincidental than related. The committee tabled that report. 
Shortly thereafter, although he had been planning it for some 
time, Arthur Maloney resigned in a way that focused the 
relationship between him and his office and this committee and the 
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assembly. As a result, there was some high-profile debate in the 
summer of 1978. 


In the latter part of the year, Donald Morand, the second 
Ombudsman, was appointed. It was that period and those 
circumstances that focused on the function of the Ombudsman and 
his appropriate role and relationship to the Legislative Assembly. 
I commend that material to you for background and insight into how 
your predecessor committee struggled in the very early days. 


Please turn to tab l(a). I have included all this under the 
first term of reference, ''To receive and to consider reports." We 
have already talked about the most important matter of that term 
of reference which is the recommendation-denied matter. 


The first thing I have included is an excerpt from the fifth 
report. Please go to the bottom paragraph of page 2 of the 
material, which is page 95 of that report. The committee, up to 
its third and fourth reports, struggled to find its way in how it 
was to function fully and appropriately for the Legislature and 
the Ombudsman. There was criticism by the Ombudsman that the 
committee was dealing in too much detail with things or sticking 
its nose into places it did not belong or had no authority. There 
were also comments of a similar nature by colleagues in the House 
who thought: "What are you guys doing? It is a make-work project, 
ecc. 


Against that background, the committee said this: "The 
committee has consistently held the view that it could not fulfil 
its responsibility to the Legislature if, when considering reports 
of the Ombudsman, it did not review in detail the organization and 
operation of the Ombudsman's office. By doing so, and of 
necessity, a careful examination of how the Ombudsman and his 
staff performed Ombudsman functions in specific cases was 
undertaken. Where the committee was of the opinion that the 
Ombudsman or his staff did not comply with the requirements of the 
Ombudsman Act, it so stated and so reported to the Legislature." 


Over the page, you set forth what you believe to be one of 
your tesponsibilities: "All those affected by Ombudsman functions 
are entitled to know what standard is expected of them by the 
Ombudsman. Likewise, the Ombudsman and his office are entitled to 
know what standard will be expected of them in the performance of 
their duties under the Ombudsman Act. 


"To require any lesser standard of performance of the 
Ombudsman and his office than that of a governmental organization 
is contrary to the committee's view of the concept of an Ombudsman 
in our system of government. In fact, the standard of performance 
of the Ombudsman's office should be higher." 


Historically, when you have considered these cases that have 
come before you or various subject matters or issues that the 
Ombudsman has referred to you, you are demanding of the Ombudsman 
and his office. Gilles may or may not wish to tell you, but there 
has been a good deal of preoccupation by the Ombudsman and his 
office to meet that so-called expected standard. In many cases, 
you have been demanding to the point of frustration to the 
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Ombudsman's office; in other cases, you have been demanding to the 
point of glee. 


What you have said is: If an office has been created of such 
a high standard as it has, and if it is going to expect and 
require a certain standard of performance by the governmental 
organization, you are going to require no less than the same 
standard of performance. That is one of the reasons you have three 
volumes of material. It is so you have insights available as to 
how they have conducted their investigations and formulated their 
opinions and worded their recommendations. 


3ep.m. 


For example, not two years ago, the Ombudsman was taken to 
task for the way he had framed and phrased his recommendations. 
They were ambiguous and in many cases the governmental 
organization and this committee did not have a true appreciation 
of what was intended. This committee told the Ombudsman as late as 
two reports ago, “You had better make it clear because if you do 
not, you are at risk of not having the thing supported at allie 


Mr. Philip: Another example of this same principle was 
the fact that the Ombudsman did not have a grievance procedure in 
his own office for his own staff-- 


Mr. Bell: You will see in the 10th report that he now 
has a grievance procedure. 


Mr. Philip: --and was violating the Manual of 
Administration. 


Mr. Bell: Again, these are insights for you. You will 
catch up very rapidly when you gain an understanding of the level 
of expectation this committee has had historically. 


I think the next paragraph is worth while reading, as well, 
before we move on: 


"This committee is of the opinion that the most effective 
Ombudsman is one who performs the required functions under the 
Ombudsman Act on behalf of the people of Ontario, in total 
compliance with the legislation and without ambiguity or 
uncertainty surrounding the meaning and intent of the Ombudsman's 
opinions and recommendations. The committee perceives its function 
on a continuous basis to assist the Ombudsman and staff to attain 
and maintain that high level of performance by discussing with 
them areas where improvement may be in order." 


Where we see areas that require improvement, we do not 
hesitate to raise them. You have not hesitated in the past. The 
only difference between this committee and previous committees is 
one word. As I said before, it is a distinction without a 
difference as far as your functions. 


Mr. Callahan: It is related, but I would like to return 
to the act. As I understand the procedure, first, the Ombudsman 
can send a copy of his report to the Premier. You said if the 
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Premier decides that as a matter of policy he does not wish to 


respond, and it is a majority government, section 23(1) seems to 
be meaningless. 


Mr. Bell: No, because the Premier cannot stop the 
process. 


Mr. Callahan: Yes, but if the process then goes to the 
Legislature, quite obviously the Legislature is going to follow 
the mood of the Premier. 


Mr. Bell: I can tell you it has never happened that way. 
Moeooltahane 31s that right? 


Mr. Bell: When we started about an hour ago, I said one 
of the characteristics of this committee, historically, is that it 
has been nonpartisan. 


Mr. Callahan: I just asked the question because it seems 
to me that the act is a eunuch really. 


Mr. Bell: In a majority or minority government or in any 
government wherein the Ombudsman does not have the confidence of 
the Legislature, one could read that legislation in such a way as 
to neutralize the Ombudsman's effectiveness. You are quite right. 
It is designed in such a way that if the Premier's office wished 
to become involved, it would involve itself and perhaps set forth 
an expression of opinion on how things should be dealt with. To 
Premier Davis's credit, he did not on any occasion involve himself 
or his office in a way that sent a message across, at least on the 
face of the matter. In any event, even if it had been done behind 
closed doors, this committee has operated almost totally on a 
nonpartisan basis. 


I have seen some lineups of votes here involving caucuses 
and individuals that could not be repeated anywhere else outside 
this room. I believe it is because the members who serve on this 
committee recognize that an Ombudsman, to be a truly effective 
instrument, must not be associated with any element of partisan 
politics and, wherever possible, issues are to be dealt with on 
their merits rather than whether or not it protects a deputy 
minister or a director of operations in some ministry. 


I have seen government members criticize heads of agencies 


or departments here just as rigorously as have opposition members, 
and you will probably see it-- 


Mr. Callahan: That is in committee, but when it gets to 
the-- 


Mr. Bell: To the assembly? 
Mr. Callahan: --to the assembly-- 


Mr. Bell: We are jumping ahead, but let us touch upon it 
now. 
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Mr. Shymko: That is when you get vetoes. 


Mr.Bell: The first four reports of the committee, with 
the exception of the first, were debated in the House. The debates 
were a waste of time. Nobody showed up. The only people on their 
feet, probably the only people present other than the Speaker, 
were the committee members. 


Then came this committee's sixth report. If you ever get a 
copy of the sixth report, you will see there is a patagraph on the 
front cover lined in black. This committee, after reviewing what 
had happened to its previous reports, said as a bottom line: 
“Legislature, you have a choice. Either you continue to do what 
you have done and pay lip service to these reports and to what the 
committee has done, spending long hours and a lot of money to 
assist you--if you do that, by the way, the Ombudsman is going to 
fade away into the night. There is not going to be an Ombudsman 
and there is not going to be a committee--or, Legislature, you can 
start getting serious with your debates. The ministers who are 
responsible for the governmental organizations can be in the House 
and respond to the committee's report, and there can be 
participation by government members beyond only the committee 
members. If you do not do that, as I have said, you are going to 
fade away into the night." 


When that report was debated, and this happened during a 
majority government, each of the ministers who had responsibility 
to respond were there and did respond. It was a good debate, and 
the Legislature adopted the recommendations of the select 
committee. Historians around here tell me that was only the second 
time that a legislative select committee report with 
recommendations had ever been adopted by the House. The first one 
was a teport of the standing committee on members’ services, and 
it had to do with the menu of the legislative diningroom, so it is 
understandable that would be adopted because that is an important 
function. Thereafter, from the sixth report to the 12th report, 
this committee's recommendations have been adopted by the 
Legislature. You will not find any other committees with reports 
and recommendations where that is true. 


Mr. Shymko: I think it is because we address gut issues. 


Mr. Bell: That is right, and you will see reference in 
the material. There has been a debate between this committee and 
the Attorney General, for example, on what the effect of the House 
adopting this report is. This committee likes to believe that it 
has some force of law. The Attorney General says it is no more 
than a resolution, which is an expression of intent. However, what 
it is is not relevant; what is relevant and important is that once 
the House adopts this committee's recommendations, the 
governmental organizations affected immediately implement them, if 
they have not done so already. They do not take a chance that, in 
the expression of the House, it will be flouted in some way. 


Your point is a good one. You can read the act and you can 
actually set up that act in a way to flout the Ombudsman's 
funtion. It just has not happened, and it would be quite risky for 
anybody to try and start to do it now. There is a great record of 
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things that have happened in the past that can be compared to a 
change in policy that way. 


We are back to (a). Do you want to break for a while, or 
would you prefer I just keep on going? 


Mr. Shymko: I just want to know, Mr. Chairman, whether 
we will wreck counsel's holidays by starting our deliberations at 
the beginning of September. My understanding was that he needed at 
least two months to prepare his briefing notes. 


Mr. Bell: Mr. Shymko, I am on my holidays right now. 


Mr. Philip: That means we are not going to be charged 
for today? 


Mr. Bell: No. It means you are going to be charged 
double. Yes, you are going to be charged for today. 


Mr. Sheppard: We should go down to the Trent River. That 
is a good place to have a meeting. Have you got that new house 
built yet? 


Mr. Philip: Not yet. The structure is up. The roof is 
going on this week. 


B2l0lpsm. 


Mr. Bell: Can I refer you to the bottom of page 4 and 
over on page 5 of this material? Those are pages 97 and 98 of the 
fifth report of the select committee. 


These pages are arguably some of the three most important 
pages the committee has ever written. They arose out of dealings 
with the Workers' Compensation Board which was then the Workmen's 
Compensation Board. The bottom of page 4 of this material, page oF 
of the fifth report, says: 


"The committee was invited to articulate what it perceived 
its role to be in the context of a recommendation reported by the 
Ombudsman to the Legislature which has been denied by a 
governmental organization." So here it is. What are you supposed 
to He on 75 per cent of your work-load cases? Here is what you 
said: 


"The committee should set out for the benefit of all 
governmental organizations and the Ombudsman what it perceives to 
be the appropriate manner of proceeding in the consideration of 
such a complaint before coming to a decision as to whether the 
Ombudsman's recommendation can be supported." You refer to your 
third report. You say that when circumstances warrant, you will 
"sive full support to a recommendation made by the Ombudsman and 
rejected by a governmental organization. However, the committee in 
those situations will require that the Ombudsman has, in every 
respect, carried out the necessary provisions of the statute. To 
do less would be to expose the Ombudsman to criticism and might 
undermine the confidence..." 
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You have said as early as your third report that you will 
try to support the Ombudsman's position, but you are going to be 
demanding in the standard of the performance that you expect. Here 
is what you say: 


"The committee will review with the Office of the Ombudsman 
all phases of the Ombudsman's functions which were exercised in 
the particular complaint. It will also examine with the 
governmental organization in question the adequacy and 
appropriateness of its response.’ Those two words are important 
because, temember, they are in subsection 22(4) of the Ombudsman 
Act. 


"Tf that response has been less than complete and if the 
exchange between the Ombudsman and the governmental organization 
contemplated by section 22 of the Ombudsman Act has been less than 
thorough, the committee will inquire into as much detail as it 
considers necessary in the circumstances." In other words, where a 
governmental organization has not done its job, you are going to 
dive in and do yours. 


"When it appears to the committee the Ombudsman has complied 
with the provisions of the legislation and where the governmental 
organization's response is not adequate, appropriate or reasonable 
to the committee, it will prima facie support the Ombudsman's 
recommendation.'"' That is key. In other words, where you satisfy 
yourself that the Ombudsman has done his job in his investigation, 
report and opinions, etc., and where you are satisfied that the 
governmental organization is not adequate, appropriate or 
reasonable or just is not a right one, then prima facie the 
Ombudsman's position is the one that is supported. 


In other words, at that stage it is a show-cause situation 
for the governmental organization. It had better show cause as to 
why it is not doing it because the committee intends to support 
the position, unless some quite important issues have been raised 
that we have not heard about. Then you go on to say: 


"When the Ombudsman was created in Ontario, the Legislature 
intended that a vehicle for the scrutiny of decisions of the 
public service would ultimately press the Legislature to redress 
the consequences of certain decisions considered by him to be 
warranted...'' In other words, when the Ombudsman was created, the 
Legislature did intend that there would be times when the 
Ombudsman would be seeking the help of the House. 


"Tf the committee chose not to support a recommendation of 
the Ombudsman after it had satisfied itself as set out above, it 
would seriously undermine the effectiveness and credibility of the 
Ombudsman in the eyes of the people of Ontario..." etc. "If 
governmental organizations wish to persuade the Ombudsman and the 
Legislature that their response to a recommendation is adequate 
and appropriate, they should do so at the level of exchanges...’ 
and so on. 


As I say, that is probably the most salient statement ever 
made by your predecessors about what you take to your 
consideration of these reports. 
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Now to turn to page 7. What I have set out for you on pages 
7, 8 and 9 is the background of the committee's comments after the 
Legislature, for the first time, by its debate and adoption of the 
sixth report, adopted your recommendation that a particular 
Ombudsman recommendation be accepted and implemented. 


Again let me just take you back. Remember, the Ombudsman 
does not have any teeth in his legislation. He cannot require 
anybody to do something. All he can do, if he has exhausted his 
process unsuccessfully, is to go to the Legislature in the form of 
this committee and seek help and say quite simply: "This is what I 
have done. I think I am right. I want your assistance in having 
this recommendation implemented." 


In the way you have done before, you do your job. If you 
have come to the conclusion that the Ombudsman is right and his 
recommendation should be implemented, you say so to the House in 
the form of a recommendation. If the House, as it did with the 
sixth report, agrees with you and adopts your report with that 
recommendation, you have created an obligation on that 
governmental organization on behalf of the Ombudsman which he does 
not have in his legislation. The academics call it the Ombudsman's 
"ultimate sanction." His ultimate sanction is to seek the 
assistance of his boss, the Legislature. 


That is the background. I do not mean to be melodramatic or 
maudlin but that is the level of the importance of this office. 
With every one of these cases you are potentially asking the 
Legislature to act in such a way as to create an obligation on 
people to act in a manner that supports the Ombudsman’ s position. 
In any event, at page 8, after referencing that the Legislature's 
act in June 1979 adopting the report was the first time that this 
matter was done, you say in the second paragraph: 


"The Legislature has now demonstrated to the Ombudsman, the 
governmental organizations under his jurisdiction and to the 
people of the province of Ontario, that in the appropriate 
circumstances the Legislative Assembly of the province of Ontario 
will do everything within its competence to see that the 
Ombudsman's recommendations are implemented." 


Your work does not die in Orders and Notices. It does not 
waste away and you do not leave the work to go on to other things 
in the next year. There can be no better demonstration of how 
ongoing your work is. The next paragraph is worth reading: 


"At the same time the committee is mindful that the debate 
and consideration of its sixth report on June 21, 1979, dealt more 
with expressions of support for the committee's recommendations 
and the concept of Ombudsman rather than dealing in detail with 
the substantive issues raised by the recommendations. The 
committee realizes the great burden and responsibility this places 
upon it during its deliberations wherein legislative support is 
sought by the Ombudsman for one or more of his recommendations. 


'The committee wishes to assure the Legislature that it will 
continue to investigate exhaustively and review all aspects of 
Ombudsman reports before reporting thereon to the Legislature, 
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patticularly on matters of Ombudsman recommendations. This process 
will ensure that the Legislature, through this committee, before 
effectively approving and adopting a recommendation of the 
Ombudsman will have fully investigated, examined and thoroughly 
reported upon all relevant and appropriate issues." 


In other words, it is a two-way street when you ask the 
House to support your recommendations and adopt them. You want the 
House to exert its influence that way, but the very great burden 
it places upon you, as with all committees of the Legislature, is 
that the House is entitled to presume that you have done your work 
quite exhaustively. 


In these committee hearings you will crawl up and down every 
Ombudsman issue that needs to be reported upon in as much detail 
as necessary, so when the House receives one of your 
recommendations and one of your opinions, it will have the 
confidence that you have done a very thorough job before 
formulating those opinions and recommendations. That is the 
standard that has been imposed or that you have imposed on 
yourselves or your predecessors have imposed on themselves in 
doing this work. 
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The rest of the material in this section is more repetitive 
than new. I commend it to you to read at your convenience. If you 
go through it at least once before September 3, you will be 
extremely well-equipped to deal with the issues on the agenda. 


Before we go on to the general rules, can I give you a 
description of how you function on these recommendation-denied 
cases? Again, I have to go back historically to put it in the 
appropriate context. 


Historically, committees of the Legislature have been fact 
finding in nature and set up to study in the detail the House does 
not have the time or resources for any particular or general 
issues. In most cases the committees will study bills after the 
first and second reading. Then a clause-by-clause analysis will 
satisfy the democratic process but will also give the House more 
information on all aspects of the legislation. 


Other committees such as the standing committee on 
resources development, for example, are given policy matters to 
review for reporting back to the Legislature when legislation is 
being considered. The most notable example of that in the history 
of this House was the select committee on company law which after 
1966 was converted to a standing committee. That originally was 
the Lawrence committee and was initially given the term of 
reference to study company law in Ontario. Its work substantially 


set pina to the Business Corporations Act passed in the early 
Sie 


About 15 years ago, committees started to take on different 
functions, such as the function of inquiry on specific 
nonlegislative issues. The reason probably was borrowed from the 
United States whose Senate and congressional committees conducted 
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themselves more like royal commissions of inquiry than they did 
like commissions or committees of legislative bodies. 


In 1972, the first committee of its type was struck. It 
inquired into the affairs of the Workmen's Compensation Board, as 
it was then called. There were findings of conflict of interest 
and benefits conferred on certain senior workmen's compensation 
officials. That was followed by the select committee that inquired 
into Ontario Hydro and the letting of the contract for its head 
office to Canada Square. That committee functioned for six months 
and was more like a commission of inquiry. 


That was my introduction to the legislative process. I was 
assistant counsel to my partner Dick Shibley on that committee, 
which was served by legal counsel as in a trial or commission of 
inquiry. He led the questions, interviewed the witnesses and 
marshalled all the evidence. 


There have been other committees that have performed similar 
functions. The most recent one inquired into the Ontario Hydro 
contracts vis-a-vis certain component parts of its nuclear power 
stations and certain tubes and tubing that was cracked to the tune 
of $400 million. Those committees had special fact-finding 
functions. 


All of that is background to the time wherein the Ombudsman 
was introduced to the scene. From the beginning, this committee 
has never functioned as most committees do. For one thing, it has 
had a legal counsel who has been involved substantially in the 
background preparation, the organization and marshalling of 
evidence and in the presentation of the evidence during the 
committee's hearings. Historically, I have been the one to lead 
off the questions and the questioning of witnesses or people who 
appear before you on each of these various cases. When I have 
completed my basic questioning, each of you ideally will have 
enough background and information to question on your own as to 
matters that are appropriate. That is how this committee has 
functioned in the past. 


Because it is an us-or-them situation, the Ombudsman, from 
his side, comes forward to say: "This is what I have done. This is 
my position, I want it supported." That is to be weighed against 
the governmental organization saying, "Notwithstanding what they 
have said or done, we do not think it is appropriate or we cannot 
do this for these reasons.'' You have to choose. That is similar to 
the adversarial process of a court of law or administrative 
tribunal, so that your committee hearings function in many ways 
like a hearing of an administrative tribunal or a hearing of an 
issue in a court of law or otherwise where people or persons 
hearing the issue have to make decisions. 


What happens is, on each of the recommendation-denied cases, 
you will be hearing from the Ombudsman and appropriate members of 
his staff. They will be putting their case forward in the best 
possible light. They will be highlighting for you the facts that 
they consider most relevant and most important to aseistein tne 
support of their position. You will be hearing likewise from the 
governmental organization on the other side. 
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It is my job, and implicitly your job, to get as a matter of 
record as many facts, relevant and otherwise, as you need to make 
the decision you have to make, whether or not to support the 
Ombudsman's recommendation, and whether to recommend to the 
Legislature that his position be preferred. You will be wearing 
two hats really. You will be wearing the hat of an examiner of 
persons on different issues and points of view. Then you will be 
wearing the hat of a decision-maker; based on what you have heard 
or read, one or other of the sides is to be preferred. 


You will get a better idea of that after the next day and a 
half when you go through the briefing session with the Ombudsman. 
He will be spending some time on his so-called recommendation 
functions. When you read the committee's last report, which is set 
forth in tab 5, the 12th report, and you see how the committee has 
reported on these recommendation-denied cases, you will get a 
better flavour of what I have just said. 


As you will see, starting the afternoon of September 3, when 
the Ombudsman appears before you and the Ministry of Consumer and 
Commercial Relations and the Ministry of Housing on the first 
recommendation-denied case you will hear, you will have me start 
off introducing the issues and introducing the parties and by 
introduction raising certain preliminary questions. This will be 
followed by each one of you as you are so advised of the Ombudsman 
and his representatives. This will be followed by a similar format 
of questioning of the governmental organization. The format is 
generally informal, but the procedures are relatively standard. 
Does anybody have any questions on that? 
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Mr. Henderson: Following what you have just described, I 
presume the parties on either side believe there is an opportunity 
for discussion among members of the committee. Is that how it goes? 


Mr. Bell: That is a good point. Up to two sessions ago, 
the committee would not reach a decision on any one of these cases 
until it had finished all its work. Then, when it deliberated on 
its report, it dealt with each one individually. 


Because of the time frames involved--theoretically it takes 
six to eight months after the committee's work for the report to 
be debated and adopted in the House--we developed a procedure to 
save time and get governmental organizations to work faster. I 
believe we should continue it, even though our schedule is tight. 
After each recommendation-denied case is completed by you, the 
parties are asked to retire for half an hour at most. During that 
time, the committee sees if it has some unanimity on a result. 


Let us take an example. Say after the first one was finished 
the parties left and we went into private session, and the first 
poll said, "unanimously supporting the recommendation of the 
Ombudsman."' We would call the parties back and announce the 
committee's decision, and because it was to recommend support for 
the Ombudsman's position to the House, we would be, in effect and 
specifically, telling the governmental organization: "From this 
day you have a responsibility to implement that. Please go and do 
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The first time it was tried, two sessions ago, quite 
remarkably, when we got to the Workers' Compensation Board cases, 
it came back to the committee on two of them before the committee 
had finished its work, to say, "We will implement them." It was 
like an instant rather than delayed result. 


Mr. Henderson: Just to understand the process, am l 
right in understanding that, theoretically at least, they could 
say, ''That may be your recommendation, but it does not have any 
status until it is accepted by the House," and then there could be 
something not carried out, depending on which way it went? 


Maeubell: bxaccly. That board in particular has tried 
that, and when Bob Elgie was minister he frowned upon that 
position and practice. It ended up with the then chairman 
appearing before this committee to say any recommendation it made 
would receive approval and be implemented regardless of whether it 
was debated in the House. 


The members of that board now say, "We consider it 
appropriate for us to wait upon the House to adopt or not adopt a 
recommendation before we act,'' but the majority of ministries and 
governmental organizations that appear before this committee do 
not play that game. They have enough respect for the process that, 
if this committee recommends, chances are quite good it will be 
adopted by the House, so it goes forward. I expect that is the 
attitude you will encounter from governmental organizations this 
time around. 


Mr. Philip: The Workers' Compensation Board tends to be 
a bit more difficult. 


Mr. Bell: It is unique in many ways, particularly 
because of the volume of complaints. Of 19 recommendation-denied 
cases you are going to be looking at, 11 are from the Workers' 
Compensation Board, so those of you who have not been here before 
are going to have a crash course in workers' compensation issues, 
representatives and methods. ‘ 


Mr. Shymko: On September 12, I guess we will be 
deliberating on the amendments to the Ombudsman Act. I have not 
gone through the details of some of the suggestions, some of the 
general propositions that have been made. I have been reading them 
in the media. However, it may require such elements as expanding 
the Ombudsman's jurisdiction to include municipal government, etc. 
It may require some caucusing before we make any comments, 
probably by all three parties. 


On September 12, will we be looking at the possibilities of 
some of these expansions, at the recommendations from the Office 
of the Ombudsman as presented in his last report? I am sure you 
will not be seeking any decision from this committee on September 
We 


Mr. Bell: I think the discussion about amendments is 
going to be relatively brief. You should raise the matter with the 


0-28 


Ombudsman as early as tomorrow and the next day when you discuss 
it with him informally. 


They have a bill before the Attorney General (Mre’ Scott) 
now, as you know. The former Attorney General, Roy McMurtry, 
promised this committee and the Ombudsman that an amending bill 
was going to be tabled in last spring's session. Events intervened 
and the bill was not tabled and it is currently before the new 
Attorney General. The ministry is considering as a matter of 
policy whether and to what extent recommended amendments are going 
to be implemented. 


You will hear from the Ombudsman and his staff that they 
have recently had discussions with the Ministry of the Attorney 
General which are most encouraging. They would like to let those 
discussions take their course before getting into the nitty-gritty 
with this committee. 


It should be remembered this committee recommended that, as 
and when the Ombudsman bill is tabled in the Legislature, it 
should be referred to this committee for clause-by-clause review 
rather than to the standing committee on the administration of 
justice. I think that is how it is going to happen. The Deputy 
Attorney General is going to appear before you this September. He 
is already aware of, and wishes to discuss, the matter of the 
amendments with this committee. 


I think that would be the level of the discussion, to report 
on what has gone on to date in general terms as to what their 
timing is if they have a schedule. I would like to have the deputy 
reaffirm as best he can a commitment to refer it to this committee 
rather than to the justice committee. 


Mr. Shymko: Would there be a possibility of having that 
commitment restated by the present Attorney General? 


Mr. Bell: I think we should ask for it; whether it is 
given is another matter. 


Mr. Pierce: You indicated we would be given copies of 
the cases prior to deliberation on them. Is there any indication 
how soon we will get those copies? 


Interjection: It will be about a couple of weeks yet. 


Mr. Pierce: Will they be in summary form or will there 
be the complete context? 


Mr. Bell: There is going to be the actual documentation 
that was created between the Ombudsman and the governmental 
organization as part of the investigative and reporting function. 
You are going to see investigative reports and final reports. In 
addition, as with all 19 cases, I hope you will have at the 
beginning of each section a statement of facts agreed to between 
the Ombudsman's office and the governmental organization as to 
what the issues of the case are, what the relevant facts are, what 
the Ombudsman's opinions and analyses of those opinions are, what 
his recommendations are and what the governmental organization's 
position is. 
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We tried this for the first time last year and it worked 
with great success. Within three or four pages, anybody could be 
sufficiently briefed on the issues to have a grasp of them and to 
participate immediately in the questioning. That process, the 
agreed statement of fact, accomplished other things as well. It 
brought the Ombudsman and the governmental organization together 
one more time at a stage when an appearance before this committee 
was imminent. That sometimes has various effects. At least it gets 
everybody thinking in precise terms what the heck the matter is 
all about. 


Mratehi tsps elt resolved a number of cases. 


Mr. Bell: It served to resolve a number. Years ago when 
we first started to deal with these recommendation-denied cases, 
the Ombudsman would come and make his pitch, sometimes in a manner 
that did not bear a resemblance to his report, and the 
governmental organization would come and start asking all sorts of 
questions that had never been asked before about issues that had 
never been thought about before. The whole thing was chaotic. 


Someone has just told me case 4 in your binder has already 
been resolved, so strike one off the list. I have also been told 
there is a hope that some others will be resolved. We will just 
have to take inventory of what is left on the morning of September 
3. I would be amazed if we have 18 left. 


Mr. Baetz: You have touched on one aspect of my 
question. Having sat on the other side of the fence and 
represented the governmental organizations, I get the impression 
that the vast majority of cases never do come to this committee. 
Can you give me a percentage? 


Mr. Bell: This is the absolute tip of the iceberg. You 
have to do it in a funny way because, if you take a general 
average of the length of time those 19 cases were in the 
Ombudsman's office, it is between two and three years. To do a 
meaningful statistic, you have to take the number of complaints 
they received in three years and compare it to the number of 
recommendation-denied cases in three years. If you do that, you 
are probably talking about them having received 30,000 complaints 
within three years and referring to you within three years a 
maximum of 40 to 50 recommendation-denied cases. 


Tomorrow they will tell you very quickly the majority of 
their work is done in a relatively short time. Someone picks up 
the phone and says, "My workers’ compensation benefit cheque is 
three weeks late and I cannot get any satisfaction down at the 
board.'' Someone from the Ombudsman's office will call the board 
and, lo and behold, the cheque has been located and/or delivered. 
That might have taken two hours and that will be one of their 
complaints. 


On the other hand, the way of looking at it when you talk 
about this ultimate sanction is that potentially any one of those 
30,000 cases could come this route to the committee. I like to 
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believe, however effective the Ombudsman is in this province, in 
part it is because of the knowledge of the governmental 
organizations that any one case might go the so-called route. 


Everyone is human. If I were in the situation, and probably 
all of you feel the same, if you can avoid having your conduct 
sctutinized by a committee of the Legislature and by the 
Legislature, you might tend to avoid it. 


Mr. Callahan: Just so I can understand the process, I am 
sure all of you get the same thing I get, that is, floods of calls 
in my constituency office and upstairs on Workers’ Compensation 
Board claims. We usually try to resolve them by getting the file 
out and taking the appropriate steps. Are these cases in which 
that has already happened, or is this a case where the member has 
simply said: "I do not handle WCB cases. Go to the Ombudsman"? 


Mr. Bell: It can be either. Somewhere in this material 
you are going to see a discussion by the committee in the very 
early stages that the Ombudsman's function is parallel to the 
member's function, at least as far as his constituency work is 
concerned. In the British system of parliamentary democracy, a 
member is an Ombudsman for each of his constituents. That is the 
way matters are carried out. 


For workers' compensation, for example, some members, rather 
than refer a workers' compensation case to the Ombudsman, prefer 
to do it on their own. They believe they can do it more 
effectively. 


Mr. Gallahan: More quickly too, 1 would think. 


Mr. Bell: It depends on the member. Others, without 
naming any names, will automatically refer all the Workers' 
Compensation Board matters to the Ombudsman in the belief that the 
Ombudsman deals with them more effectively. It is really a matter 
of style. 


Mr. Philip: I thought the Ombudsman only had 
jurisdiction at level 3 of appeals. 


Mr. Bell: That is the other thing as well. 


Mr. Philip: So if you send someone to the Ombudsman when 
they walk into your office, and they have not even been to an 
adjudicator, they will be sent back to you. 


Mr. Bell: As you go through the decision-making process, 


the Ombudsman will only take on an investigation after the appeal 
process is exhausted. 


Mr. Shymko: After all appeals have been exhausted. 


Mr. Bell: What I was thinking of was that members take 
on a lot of matters for the Workers' Compensation Board and they 
may deal with those. They do not necessarily deal with the 
adjudicative process. Members get complaints on late or lost 
cheques, and probably deal with them the same way the Ombudsman 
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As you get into this work, you will see that a lot of the 
things the Ombudsman does are parallel to a lot of the things you 
do. You will see some comments by the committee, recognizing that 
those toles are parallel, expressing that we should work together 
as much as we can and wherever we can. The Ombudsman will tell you 
in the next day and a half--and Gilles can tell you from his 
perspective--that when a case has been referred to the Ombudsman 
from a member, the member, with the consent of the complainant, is 
kept regularly and continuously informed of the progress of that 
complaint and is involved in every way. 


Historically the opposition members probably refer more to 
the Ombudsman than do the government members, for whatever reason. 


Mr. Morin: One of the main reasons the Ombudsman's 
office, even after 10 years, is still not well known enough is 
that if members of Parliament knew the Office of the Ombudsman 
thoroughly, half of their job would be done by that office. That 
is my perspective anyway. 


Mey Belicel Chink there isa Lot to” tnat. 


inter vectaon: Lt ifs) TejeUK. 


Mr. Morin: With the equipment and the referral system 
they have. 


Interjection. 


Mr. Morin: As a member of Parliament, you want to get 
that glory, but on the other hand, if you were intelligent enough 
to pass them on to the Ombudsman-- 


Mr. Bell: Probably within 15 minutes of that visit, one 
of the feelings you are going to experience tomorrow, those of you 
who have never been exposed to the Ombudsman's office and 
operation before, is one of envy and jealousy. I know you vs Oo a 
resist it in an appropriate way, but you will-- 


Mr. Callahan: Are the carpets deeper or what? 
Meoebel tse No. —hey-- 
Mr. Philip: Even their food is better. 


Mr. Bell: They have a first-rate operation. They are as 
mechanized and as computerized and as word-processorized as one 
can be. It is because of the type of operation that was created 10 
years ago. It has developed and it has grown. Gilles is right in 
that the office could be even more effective than it is now if it 
was better known and better utilized, not by members, but by the 
public generally. 


Mr. Newman: Would it not be the responsibility of the 
Ombudsman to inform? 


Mr. Morin: He does. 
Mr. Newman: More so. 


Mr. Morin: He does. In my experience the perception I 
receive is that the public uses the office only when it affects 
them. You can feed them information, but if it does not affect 
them they will not need it. It is only realized when they go to 
the member of Parliament and say: "I have a complaint against the 
Workers' Compensation Board. I have followed the three appeals, 
and I have still not been successful. Can you do anything for me?" 
The member will say: "No, but I know someone who can. Possibly it 
will do its best to come to your aid.” 


SRO a 


Mr Callahan: You say they have all this machinery and 
equipment, and maybe I should wait until tomorrow to ask this 
question, but is there some sort of computer process that links a 
lot of these together and, as a result, something the WCB does on 
a consistent basis is eliminated? 


Mr. Bell Yes. The effect of iti isslike using) precedent 
or-- 


Mr. Philip: This is the first Ombudsman who has really 
analysed the systemic problems. 


Mr. Bell: In his report, dealing with the Workers' 
Compensation Board, he mentions certain systemic problems. What he 
is getting at is, "I think this is symptomatic of something within 
the board and if it was eliminated, we would save a lot of 
complaints."' He does it, probably not in the highly-organized way 
that you have asked about, but it is there and it is done. 


Mr. ‘Philip: For ene wirststime. 


Mr. Bell: They have an ability, I believe, to 
cross-reference new complaints received with other complaints 
resolved. That is a good question to ask them, because if they are 
not precisely doing that they should be and it would save 
reinvestigation. 


Mr. Callahan: That is right. “it would seem to me it 
would save a lot of the cases that are referred to the Ombudsman 
and maybe create policy that might allow the Legislature or this 
committee to--I do not know whether it is within our purview--to 
recommend the restructuring of a particular board to eliminate 
that problem. 


Mr. Bell: That has been tried. 


Mr. Baetz: That is always the basis of some tension 
between the two bodies. It is human nature that if somebody else 
has identified a weakness in your structure, there are people who 
do not like to hear you say that. 


Mr. Callahan: It would seem to me that would make the 
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Ombudsman's committee very much more effective. 
Mr. Baetz: Sure. 


MriePhidip: il was just’ goingsto comment that it 4s 
interesting that British Columbia's Ombudsman had been doing that 
for years, over and over again. Particularly with the last acting 
Ombudsman, who either would not or did not want to understand, or 
did not want to look at the problems. I do not know what it was, 
he absolutely refused to look at systemic problems. Indeed, it was 
fairly well known that he did not particularly like the British 
Columbia Ombudsman, or some of the high standards that were being 
set in British Columbia. He had such high standards, that he is 
not being reappointed. 


What is interesting though is that Sidney Linden, here in 
Ontario, as the Metropolitan Toronto Police -complaints 
commissioner, was developing some analyses of systemic problems in 
the last few years. 


Mr. Bell: Too bad he is leaving. 


Mre Pump: if yourwalk into Mrs linden’ svoffice,’ you 
can even see patterns mapped of where complaints come from. He 
meets regularly with the chief of police, or at least he did, and 
said, ''Here is the area that we have to look at and find out what 
is going on that is creating this pattern." 


Mr. Bell: Theoretically every recommendation the 

Ombudsman makes should be on two levels. As we go back into other 
parts of reports that I have not referenced, when this committee 
deals with these recommendations, they approach it from two 
levels; (1) Does it relieve against the immediate complaint, and, 
(2) Does it address a matter of general circumstance so that, Wire 
corrected, it will avoid the repetition of many other complaints. 
In other words, will it save on work load. 


In general terms, there has been that result. I cannot think 
of a government organization that has been back here a second time 
because they have repeated something which has been dealt with 
against their interest previously. 


Mr. Callahan: There should be a penalty in costs made. 
Mr. Bell: That has been considered, too. 


Mr. Shymko: Mr. Chairman, do you recall the figure for 
the volume of nonjurisdictional cases of complaints that flow into 
the Ombudsman's office which the Ombudsman does not deal with, per 
se. Is it 60 per cent of incoming cases are federal jurisdiction, 
or something? 


Mr. Bell: I still think that in excess of 50 per cent of 
the matters that are directed to his office are outside of his 
statutory jurisdiction. I do not know whether the question has 
been asked recently, but it would be interesting to know what 
percentage of manpower utilization is expended on those matters. 
That has been one of the longest-standing discussions. 
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Interjection. 
Mr. Shymko: We never did get an answer on that. 


Mr. Bell: Do you know what it is? On the question of 
dollars and cents, there is the position, "We want to get value 
for our Ontario dollar. We do not want you doing things that are 
outside of your jurisdiction." 


Gilles can give you the Ombudsman's reasoning on why they do 
deal in the depth that they do on nonjurisdictional cases more 
eloquently than I. I guess the bottom line is it is a commitment 
that nobody should be sent away without something done, because 
all of those people who come are citizens of Ontario. If it is no 
more than a referral letter specifying the appropriate federal or 
municipal agency, at least they have done something. It costs 
money to print) that) etter Stet jus iiace 16. 


Mr. Callahan: That is not what the federal members do 
with the provincial members. I get a form letter from my member of 
Parliament saying it is a provincial matter, take it and cure it. 


Mr. Morin: If you followed the act to the letter, you do 
not have to answer these people. 


Mr. Bell: That is right. All you have to say is, "I am 
sorry, it is not my job." All three of the Ombudsmen in this 
province have said, 'We feel a commitment to do more than Chat. | 
In fairness, I think this committee and the Legislature have 
generally endorsed that, but with this caveat, "It better not get 
aue of hand or get too costly or maybe we will have some more 
roOlesi. 


Mr. Baetz: Speaking of jurisdictions, mandates and so 
on, and keeping in mind that effective April 1 we have had the 
Charter of Rights and Freedoms, what impact do you foresee that 
will have, negatively and positively, on the work of the Ombudsman 
or on the work of this committee? Will it have any at all? In some 
respects there is a new ball game there. 


Mr. Callahan: I would think it will be significant. 


Mr. Baetz: I am just trying in my own mind to sort it 
out. 


Mr. Bell: I believe it will have this impact--it will 
give the Ombudsman another arrow in his quiver to formulate an 
opinion that something, bottom line, was wrong. He now has, if you 
use the language of section 15, the opportunity to say the person 
was not given equal treatment under the law or did not receive 
equal benefit from that law. Bearing in mind it would have to be 
for a decision only after Aprijie 1, 1985, she can) say that, "Relying 
upon the charter, I am going to make a recommendation." 


I think the impact will be that it will give the Ombudsman 
another means of formulating conclusions. Whether there is 
anything in that Charter of Rights and Freedoms that puts the 
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Ombudsman or anything that the Ombudsman does now at risk, I do 
not know and I do not like to speculate. There are some things in 
that process where he has to give notification to people at some 
stage in his report where he may make comments or recommendations 
adverse to their interest. It may be that somebody could attack 
him based on the Charter if he leaves them out, but they can go at 
him now on the doctrine of administrative fairness. 


Mr. Callahan: Yes, but would the person seeking the 
redress from the Ombudsman have a problem in that, if there was a 
charter argument available, that leaves one further process that 
has to be taken before they could come to the Ombudsman? 


Mr. Bell: That is another issue--whether or not the 
Ombudsman only deals with things after the courts have finished 
with then. 

One thing that we have not asked Dr. Hill, since he has been 
appointed, is to restate his position on involving himself in 
matters wherein matters are pending before the courts. 


Mr. Callahan: Just recently there was a decision where 
by notice of motion you were able to bring a matter before the 
Supreme Court on the basis of whether or not it offended the 
Charter. That would seem to be a process that is available now to 
anyone and thereby deprives the Ombudsman on a jurisdictional 
basis from even considering it. 


Mr. Baetz: This is exactly the question that is sticking 
in the back of my mind. Will I have to automatically rule a case 
out then and have to say, "In the light of the new Charter of 
Rights, it is beyond my jurisdiction." 


MT. Ti. 


Mr. Bell: Where there has been any matter pending before 
the court, the Ombudsman has tended to stay away from it, using 
the sub judice rule the House uses. There have been some 
circumstances where they have involved themselves, but on issues 
which they say are not relevant to the court. On the specific: case 
that you put though, where somebody attacks legislation or some 
matter of government citing the Charter, I think the Omb udsman 
would be very hard pressed to justify a parallel concurrent 
investigation on his part on the very same issue. 


Mr. Callahan: Clause 15(4)(a) would seem to preclude it. 


Mr. Bell: In examples I can think of, not on Charter but 
on other issues, he has backed away. It remains to be seen how 
extensively he will be affected in the two ways we have discussed. 


I do not know what more you want to do. You can read as well 
as I, probably better. The rest of tabs 3 and 4, deal with two 
very important areas by the way. The role and relationship of this 
commission with the Ombudsman are dealt with in 3, and you will 
see, going back, right from the second report onwards, there has 
been a general expression of support for the Ombudsman and his 
Operation. 
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There have been differences between the committee and the 
Ombudsman. If you go to tab 3, for example, pages 3 through 6 set 
forth probably the most difficult time in the relationship between 
the committee and the Ombudsman. This was when Arthur Maloney 
challenged the committee's jurisdiction on a matter involving the 
privilege of a member, Pat Reid, and in challenging the committee 
he and his staff got up and walked out of the committee's hearings. 


At pages 5 and 6, you will see what the committee said about 
it. They called it specifically, at the bottom of page 5, "an 
ill-advised act displaying an unfortunate attitude and a 
misunderstanding of the role of this committee and its obligation 
to report to the assembly."' It again had some words about what Lt 
believed the true and appropriate relationship should be, one of 
mutual understanding and respect, and not on an adversarial 
word-game basis. 


That was the low point in the relationship. There has been 
another similar, but not as serious, incident involving Mr. Morand 
and his reluctance to disclose certain matters dealing with his 
estimates and the staff of his office that caused the committee, 
about three reports ago, to repeat this phrase about ill-advised 
acts. 


Dr. Hill is different. Dr. Hill has told everybody on this 
committee that he intends to conduct the affairs of the office in 
a way similar to that in which he conducted the affairs of the 
Human Rights Commission when he was its chairman. I think the two 
touch words are "mediation" and "conciliation." There is a 
perceptible change in style with Dr. Hill as compared to the 
previous two Ombudsmen, probably because the last two were lawyers 
and they were used to the adversarial system. Dr. Hill is more 
comfortable with another system. 


I think there will be no incidents in the foreseeable future 
where we are clashing. Gilles is smiling. Gilles has been on the 
other side of the fence too, but in a different context. 


Mr. Shymko: If I may add, because of the frustrations of 
not getting some of these recommendation-denied cases across--even 
when the intervention came by the select committee on the 
Ombudsman reporting to the assembly, there was never any real 
clout to implement some of his recommendations--there has always 
been a temptation on the part of the Ombudsman to seek a more 
public forum to voice these frustrations. 


Some may go the route Gilles has gone in having a public 
profile but I detected this with the first Ombudsman, whose 
personality and character was more flamboyant in expressing 
frustration. The danger is always there. Maybe even Dr. Hill 
occasionally experiences that. The chairman of the Human Rights 
Commission has more of an opportunity to be more public and more 
outspoken on some of his concerns than the Ombudsman has. The 
Ombudsman is more restricted. 


These are potential dangers that will always be there with 
that office. Mr. Morand acted in a different way. The personality 
of the individual plays a big role in discharging those 
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responsibilities and the way the office is managed. 


Mr. Bell: I do not think you are going to have any 
issues such as those to distract you from the work at hand. I 
suggest you read parts 3 and 4. It will give you all the necessary 
insights on what your predecessors have perceived your role with 
the Ombudsman and the assembly to be. 


Regarding part 5, can you review the last report before 
September? That will tell you what business you have to deal with 
in addition to these recommendation-denied cases. It will give you 
all the background so that you can come in to it on a current 
basis. 


You do not need to hear me read any more parts. I would be 
pleased to answer questions on any aspect of it. There has been a 
fot ‘on the table. 


I have one more interesting item on the agenda. 


Mr. Shymko: Is that the suggestion of a trip to Fiji and 
Australia? 


Mr. Bell: No, I will let Gilles raise that at the next 
meeting. 


Mr. Philip: I think maybe Yuri is a psychic, but I was 
going to go in the opposite direction. The committee had agreed 
during our excellent trip to part of northern Ontario that we 
would like to go to the Lake Nipigon area with the Ombudsman the 
following year. Since we are meeting him tomorrow, would it be 
appropriate for the subcommittee to discuss that with him? Some 
planning has to be done if that is to be arranged for January. At 
least in January, nobody can accuse us of going fishing. 


Mr. Shymko: Not Attawapiskat again. 


Mr. Philip: You were so well prepared with your long 
johns. None of us owned any of those things. 


Mr. Pierce: I understand the local member is going to 
have the toads repaired before anybody goes up there. I do not 
think you want to go until the road work is done. 


Mr. Philip: We would fly in. 


Mr. Pierce: You would want to be sure to fly. I do not 
envy anybody going up to Lake Nipigon in January. 


Mr. Philip: We went up in January last year. It was 
minus 32 Fahrenheit and we survived. 


Mr. Bell: I think it is a good suggestion but, rather 
than the subcommittee, this committee should decide before the end 
of this week whether it wants to cover that with Dr. Hele 


Mr. Philip: I did want a discussion with Dr. Hill over 
the next few days. May I raise it with Dr. Hill? Would other 
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members of the committee be interested in finding out what his 
schedule is and whether he feels that would be productive in the 
light of his experience of going up to Attawapiskat? 


421L0-p lm: 


Mr. Shymko: Let us discuss in the committee whether we 
feel it is feasible and then ask Dr. Hill if he would co-operate. 


Mr. gPhilip-ltespould=spesdealtewicn fairly soon because 
we are meeting with him this week. 


Mr. Bell: He is going to be back with you Thursday 
morning when you return, after the day and a half at his OLrerces 
That is another matter you could put on the agenda for Thursday. 


Mr. Philip: Maybe the chairman would put it on the 
agenda for Thursday. 


Mr. Bell: Thank you for your attention this afternoon. I 
do not envy you, having gone through that, being the Pits erie 
for some of you. It was mind-boggling when I dealt with it for the 
first time some years ago. 


The briefing you will receive tomorrow and the next morning 
will be a lot more meaningful to you. You can ask questions that 
would not have occurred to you before, particularly with the 
review of the committee's dealings with the Ombudsman. I am going 
back to my vacation. I will not be with you for the rest of the 
week. You do not need me to go around the Ombudsman's office. Ms. 
Madisso and the clerk of the committee are more than capable of 
assisting you. 


Ms. Madisso: I do not believe I will be with you either. 


Mr. Bell: Okay. The clerk of the committee will be 
capable of assisting you Thursday morning when you reconvene here. 


I have one other item for the agenda. It is personal. I do 
not care when you discuss it. I suggest you discuss it Thursday. 
It is the matter of my fees. 


Mr. Shymko: You are not quadrupling them, are you? 


Mr. Bell: Let me give you a little background. I was 
retained in 1976 at the hourly rate of $65. That was increased in 
either 1979 or 1980 to $75. I have not sought an increase since. 
If you want to play the numbers game, I guess it has gone up $l a 
year. If you canvass the rates being paid and demanded by counsel 
these days, they are between $100 and $150 an hour. I do not want 
the high side, but I am asking you to consider and approve $100 an 
hour on the basis that over a period of 10 years it will be an 
increase of roughly 35 per cent. You can work out what that is on 
annual basis if you are so inclined. 


That is not a rate that is paid to me personally. I ama 
partner in a 40-person law firm. With overhead expenses, less than 
50 per cent of that ever sees its way into my pockets. It is the 
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firm's retainer. It is still a bargain when you compare it to what 
the other committees are paying for counsel. I do not want the 
highest rate because it is good work and I enjoy it. The $100 rate 
is what I consider appropriate in the circumstances. It will not 
have any impact on the committee's budget for legal expenses 
because you have already set a limit of $20,000. What it will mean 
is the concept of counsel, with assistance from the offices of Ms. 
Madisso and the clerk of the committee, will become more 
meaningful and I will become more productive in the things I do 
for you. 


For example, Mr. Shymko will tell you that in other years I 
have gone on those Ombudsman office tours. You do not need me for 
that. It is a happy coincidence that I am on vacation during this 
wear's tour. I can go back to the cottage and you can go your way. 
In the scheme of things, it will not impact by one dollar on your 
budget, but it will be more meaningful and significant from my 
perspective. You do not have to decide on it now, but if you have 
the time this week, I would appreciate your consideration and a 
decision. 


Mr. Chairman: We can discuss this on Thursday. 


Mr. Callahan: I chair the standing committee on 
regulations and private bills, and I was told the maximum rate is 
$85 an hour with a ceiling of $15,000. I do not know whether that 
has been changed. I have to go before the Board of Internal 
Economy tomorrow. 


Mr. Bell: My information is that the guidelines are a 
maximum of 10 hours a day, a maximum of $125 an hour. You are 
shaking your head? 


Clerk of the Committee: The Manual of Administration 
provides anywhere between $60 and $85 an hour for legal counsel, 
although that is subject to negotiation. 


Mr. Callahan: With a maximum of $15,000 overall, if I 
understand it. 


Clerk of the Committee: This committee has capped our 
counsel's fees at $20,000 a year. At any rate, it is subject to 
approval by the Board of Internal Economy. 


Mr. Callahan: Has that been approved yet? I would like 
to use this as a precedent when I go to argue £Or More. 


Mr. Shymko: Feel free. You may not have the quality of 
counsel we have had. 


Mr. Bell: What has been approved is the budget of 
$20,000, which, by the way, it has been for about the last three 
years. Before that it was $25,000 to $30,000. So it has kept 
coming down. 


I think the phrase in the manual is, Say SUD ec ce.co 


negotiation and otherwise approval." 
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The committee continued in camera at 4:16 p.m. 
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STANDING COMMITTEE ON THE OMBUDSMAN 
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The committee met at 10:13 a.m. in committee room 2. 
VISIT TO THE OFFICE OF THE OMBUDSMAN 


Hpaecheairnan: The first order “of business fs ihe 
consideration of matters relating to the visit to the Office of 
the Ombudsman. Is there any discussion on this? 


Mr. Pierce: Mr. Chairman, speaking personally, I found 
the visits very worthwhile and the information provided by all the 
members of staff to be of considerable importance to me in further 
understanding what the committee on the Ombudsman will be dealing 
with. I would like to thank the members from the Ombudsman's 
office for their information and input into those sessions. 


Mr. Callahan: As a practising lawyer for some 20 years, 
especially in the field of criminal law, I found it interesting 
that I had not understood the functions or the benefits of the 
Ombudsman's office until I attended these hearings. I suppose that 
was the reason for some of the questions I asked about the degree 
efinformation put out to the public. That is not a criticism of 
the Ombudsman's office; it is simply an observation. 


In the profession I am in, as you abb«know;!/leforget 
questions. Maybe it is just that I am simply not as well informed 
as other people. 


Mr. Chairman: That just happens. 


Mr. Callahan: In discussions with my colleagues in 
similar types of professions, I have very rarely heard anything 
about the Ombudsman or about referring someone to the Ombudsman. I 
would urge that we get the message out to be reviewed. I would 
hope that it could be done by the various members in the wZ5 
ridings through whatever form of media they have, preferably 
something like the local cable TV program. 


I would also urge this committee to encourage the Ombudsman 
to prepare a videotape of the whole process we went through. We 
are in the day of high technology. I found it informative and I am 
sure other members of this committee did as well. If it was done 
on a videotape it could be subscribed to by any of the 125 members 
in Ontario for a nominal fee at a fair constituency budget. 
Perhaps they could fill in as moderators. They could show it on 
the various cable programs and also could have their legislative 
assistants or constituency persons see it. 


My one regret in being at these visits was that 1 was not 
able to bring my legislative assistant or my constituency 
representative, my constituency representative in particular 
because she has never been involved in this political process 
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before. My legislative assistant has a good idea of what you do 
with a workers' compensation claim after it has gone to its final 
appeal. 


That would be a far better way of educating not only the 
members, but also their staffs, so that they could service their 
constituents more efficiently. Perhaps it would remove some of the 
desire to just forward claims to the Ombudsman first to avoid 
having to do these things themselves. This occurs, not because 
they are not prepared to do it, but because they do not understand 
they have to do a certain amount of groundwork. 


All in“all, 1 think it was excellent. Iehavezone Pina | 
comment. The videotape might very easily be used in future to 
orientate new members of this committee or even as a refresher for 
old members, rather than putting the Ombudsman's office through a 
couple of days with all its staff being present. I am sure,” 
judging from the amount of the work they are doing, the staff 
members could be spending their time more wisely if they were out 
trying to catch up on all of the work they have to do. 


Mr. Philip: There are a number of comments I might make. 
One is 1 think the committee was pleased that, unlike in the past 
under the previous acting Ombudsman, its concerns have actually 
been taken into account and are being implemented by this 
Ombudsman. So there is a general feeling that--as members from 
each of the parties stressed on Metro Morning this morning--this 
Ombudsman is doing a fairly good job and is listening to the 
committee. That is important. That is quite different from the 
atmosphere that existed in the past. 


Second, one of the things I felt was important was that the 
Ombudsman can be a resource to members and members' staff. I would 
hope that, in the light of the fact that we are now getting new 
budgets to hire additional staff--1 believe it went through the 
Board of Internal Economy yesterday--each MPP will receive what 
will probably be enough money to hire maybe 1.5 new staff people 
either in the riding office or at Queen's Park. 
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Since so many of us are burdened with workers' compensation 
cases in particular, and also with case work involving other 
ministries such as the Ministry of Community and Social Services, 
it would be very useful if Niki Catton and some of the other staff 
could take time away from their busy schedules to set up a 
training program. It would be appreciated if that could be done 
fairly soon, since a number of us either already have hired or in 
the next week or two will be hiring additional staff. Frankly, Il 
do not have the time to train them. We are simply trying to tread 
water. We are very far behind, and I am sure there are other 
members who are as well. We simply have to get in there and start 
dealing with the backlog of cases. That would be very helpful. 


Third, it is important that, before the next meeting if 
possible, we try to flush out any additional information or 
research that might be done regarding the additional 
responsibilities the Ombudsman feels--and some of us feel--he 
should have, so we can seriously consider that. 
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Fourth--1 hope Gilles Morin will comment on this. I realize 
he was talking from the gut and we may have to explore this--there 
may be ways of using the MPPs' offices in some way as an extension 
of the Ombudsman's office, but I have some caution about that. I 
want to make sure that everything is done in a way that will not 
compromise the Ombudsman. 


I would feel uncomfortable about the Ombudsman aligning 
himself, or using municipal offices where the judge could be 
aligning himself, with the person being judged, so to speak. There 
would have to be ways of extending the services of the Ombudsman 
without incurring massive additional costs. Maybe Mr. Morin might 
want to do some additional thinking about that or even prepare a 
few thoughts in writing before we meet next time. 


Mr. Hayes: As a new member I found the visit very 
informative. I was a little uncomfortable when I first came on 
this committee because I was not sure what our role was. 1 found 
the Ombudsman's staff to be quite competent and very helpful. Now 
that I have had this little bit of exposure to the Ombudsman's 
office in the last few days I find myself a lot more comfortable. 


Some of the members who have been on the committee for a 
while have learned things they did not know before. I thought that 
was very good. I want to thank the Ombudsman and his staff for the 
time they took to help us out. I am looking forward to sitting on 
this committee. I think it is going to be a successful one. 


Mr. Sheppard: I sat on this committee for two weeks a 
year ago to fill in for another member. It has since changed from 
a select committee to a standing committee. If you were appointed 
to it before and you had to be away for a day, you could not get 
someone else to fill in for you. However, as a standing committee, 
you can get somebody else to fill in for you in your absence. 


Mr. Morin has not said a lot, but we are fortunate to have 
him sit on this committee for more input in the future. I have had 
a little chat with him. There has been some talk, which has been 
mentioned this morning, that all the MPPs' offices may become more 
like ombudsmans' offices. I see some negative as well as some 
positive aspects to that. 


If we can get the money I am sure we could get the staff to 
help us out in our individual ridings. Ed Philip mentioned that we 
do not have the time to train new staff. Even if we did they would 
not be trained as well as we were. 


The presentation from the Ombudsman's office during the last 
two days was a great help to me even though I sat on the committee 
for two weeks a year ago. I am sure we will all benefit for having 
that two-day session with the Ombudsman and his staff. I would 
like to compliment you, Mr. Chairman, and ask you to mention to 
Dr. Hill that we were very pleased to be taken over to his OfLices 
i must saywit)is a very nice one. 


Mr. Morin: Mr. Sheppard's recommendations are supurb, 
excellent. We are all part of the same team, we all work for the 
Legislative Assembly, and Il would suggest we form a committee I 
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could possibly head and work along with a couple of 
representatives from the Ombudsman's office. We could then take it 
from there and make recommendations to the committee. How can 
members of Parliament take advantage of the services of the 
Ombudsman? How can we work with him without interfering with his 
obligations? 


For instance, I think immediately of the referral system. 
Each member of Parliament should have it, at his own cost--it 
would not be that much--and also have someone from the office of 
the Ombudsman to explain how to use it. 


Also, the Ombudsman could also tell us exactly bow we can 
obtain information from the complainant and build a file so we can 
bring it to his attention at no cost to us. It also would be 
beneficial because it would indicate to the public that, not only 
could we help them immediately, but also, on a problem which may 
be more acute, more serious, the Ombudsman could provide the 
expertise and legal advice where necessary. 


It is a question of working hand in hand without interfering 
with each other's obligations. We take advantage of the Ombudsman 
and he takes advantage of us; for example, to communicate having 
programs to bring people to appear before a representative of the 
Ombudsman on an implementation program, not a political one. We 
have to sell the office because it belongs to all of us. We 
created it. We have to support it and give it not only financial 
but also moral support. 


If members agree, I would be very pleased to bring some 
recommendations, but I will leave it to you to decide whether you 
think this is a good idea. 


Mr. Philip: May I just comment on that? It seems to me 
it is a good idea. However, I worry about duplicating committees. 
We have a subcommittee. Far be it from me to tell the Liberals 
whom they should appoint, but if, by any chance, the Liberals were 
to choose Mr. Morin as a member, then that subcommittee could do 
the very job he has outlined. 


As a matter of fact, the subcommittee could even appoint Mr. 
Morin as its chairman. He could then call the meetings and direct 
all the other kinds of things that subcommittee has to do. 


Mr. Morin: I do not like the political words in that 
approach. 


Mr. Callahan: Strike that from the jury. 

Mr. Philip: Can I be your campaign manager next time? 

Mr. Morin: Let us not call it a committee, let us call 
it an information session I would have with the Ombudsman to 
arrive at suggestions for the committee. That is the approach lI 
would like to take. 


Mr. Chairman: The next order of business is discussing 
the subcommittee. 
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Mr. Callahan: Just before we do that--you know the 
Pitt iculty l= have maintaining” a train’ of thought--f “want to 
comment on two points. 


Mr. Morin was saying we would have these forms, of which we 
would be given copies, to take information from constituents. It 
would be beneficial to take all that information even though the 
claim would not yet have reached the stage of the Ombudsman and we 
would have some means whereby we could channel it to his office to 
be put in a suspense file. We could tell the constituent: "You 
cannot go yet, but if you reach a certain stage your information 
is all on file with the Ombudsman now and all you have to do is 
get to that stage. Either we or you can just call the Ombudsman 
and it will proceed." 


fO230 adit. 


As Mr. Morin says, it would let the constituent know that 
although we are going to deal with the problem at the constituency 
level until it becomes a jurisdictional matter, at least we have 
put him in contact with the Ombudsman with the information in a 
suspense file. That would give the public a perception that we 
have done everything possible. It also highlights the Ombudsman. 


I agree with Mr. Morin the question is really nonpartisan, 
as we said before, because if we can smooth the oils of looking 
after constituents, taxpayers or citizens of this province, it 
behooves all of us to do it at the least expense but in the most 
efficient fashion. 


the tinaleitem is ay large one.) If) this “subcommittee ror 
committee that Mr. Morin suggests is set up, I would hope its 
terms of reference would be broad enough to investigate, and even 
meet with if necessary, members of the Parliament of Canada with a 
view to encouraging and urging them, either on an informal or 
formal basis, to establish an office of Ombudsman for the federal 
area. If there is one place where the public has difficulty 
dealing with government, it has to be at the federal level. 


Here, at least, they can come down and harangue us and throw 
octopuses on the floor if they are dissatisfied with what we are 
doing. If they want to go to Ottawa, unless they live in the area, 
they have to travel there and it seems like worlds away. 


Mr. Shymko: I will pick up on Mr. Callahan's latest 
comment before I forget my concern about that. 1 share your 
concern but I think your approach, to have a subcommittee do that 
lobbying, would be the wrong one. The most effective way of doing 
this is, as part of the recommendations of the standing committee 
to the House, to have a resolution of our Legislative Assembly 
requesting that the federal government move in that direction. 


It would have a much bigger impact in convincing then, 
notwithstanding the efforts we should be making in any lobbying to 
assist the Ombudsman. If there is a mechanism or a way of having 
our Legislative Assembly file a resolution through the Premier to 
the Prime Minister, it would be much more effective. 
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I go back to Mr. Callahan again in my initial comments. 
After 20 years of legal practice, you did not even know about the 
existence of the Ombudsman's office. 


Mr. Callahan: I knew he existed. 


Mr. Shymko: Yes, but you were not familiar with his 
mandate. The tragedy many of us find is that the vast majority of 
members of the Legislature are not familiar with the mandate of 
the office and how we can co-ordinate with him and help him. That 
is a concern 1 have. 


Mr. Morin's suggestion makes a great deal of sense. 1 see a 
new development in this standing committee in setting up a 
permanent linkage with the constituency offices. Their major 
function, and the reason they were set up, is for constituents and 
the public to come with complaints to have us resolve them. Much 
of the constituency work, as we know, is in that area. 


If we could link that initial stage of intake and 
information process with the Ombudsman's office, using your 
expertise and that rotating file that you had--I do not know what 
it was called--maybe there will be a time when the Board of 
Internal Economy will realize the wisdom of giving us all a 
computer to simplify the process. You have the advantage of using 
one. We do not, unless some riding association has the financial 
capability of providing a constituency office with one. 


Setting up that permanent system of linkage is crucial. If 
we could set something up in this first year, 1 would support 
having a subcommittee that would be different from the one that 
deals with the complaints to the committee. I do not think we 
should use the same one, we should have a separate one. lI 
certainly will support Mr. Gilles Morin, whose calibre and 
expertise as the former Ombudsman for northern Ontario I support, 
to be the head of that subcommittee. 


I think it should work exclusively in that direction because 
it is a two-way street. I cannot understand why our caucuses would 
not dictate to each member of caucus that in every Queen's Park 
report we issue, and this is paid by the taxpayer, two Queen's 
Park reports per year, you are covering practically three to four 
million citizens of this: province. Bach) time;tnesreporca comes, ouc, 
why not include a papragraph of information on the Ombudsman's 
office, with the emblem of the office, the phone number and so on? 
I do not see why a member would hesitate. 


We do this on our own because we want the credit. I recall 
the former member for Cochrane North, whose name can be mentioned, 
René Piché--Ed, you were a witness as well--in Gilles' office when 
he violently objected to the Ombudsman's office moving into his 
turf in the constituency. He said: "The real Ombudsman here is me. 
I am the guy who deals with complaints and you are just 
interfering." 


There is that unfortunate attitude among many MPPs, that 
they are the guys who should be getting credit for resolving 
problems, not the Ombudsman. Therefore, they use the expertise of 
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the office but they are in the front line for the credit and glory. 


Mr. Philip: It is really Gilles who succeeded Piché, not 
anyone else. 


Mr. Shymko: Some members are concerned. 


Mr. Philip: He handled too many of Piché's problems, 
that is why Reneé went down. 


Mr. Shymko: One of the things we should do is 
somehow--you cannot order members to do it--have the Queen's Park 
report provide information on a constant basis on the operation of 
the office. It would be a help. 


Mr ehilip: In fact, “some “of us, now that wevare not 
going to be using all that space to attack the government in the 
Queen's Park report, may have extra space to advertise the 
Ombudsman. 


Mr. Sheppard: It will be pretty hard to attack your own 
Premier, Ed. 


Mr. Shymko: You should come and see the office of the 
honourable Rueben Baetz compared to yours. I have never seen such 
sense of humility in regard to space and accepting it. 


Mr. Philip: You people have so much to be humble about 
it is appropriate. 


Mr. Shymko: We are breaking new ground in a historic way 
and I support the concept of a subcommittee. I nominate Mr. Morin 
in a nonpartisan way. 


Mr. Baetz: Much of what I want to say has already been 
said and I do not want to be repetitive. I also felt the crash 
course on the Ombudsman was for me, very valuable and 
illuminating. I have a much better feeling of what the Ombudsman 
os all about. 


I sensed at the meeting, as I am sure all of us did, that on 
this, the 10th anniversary of the Ombudsman and especially now 
with the new Ombudsman there is a feeling we should not just carry 
on as we have over the last 10 years. This a very good time to 
fundamentally review the role of the Ombudsman and what we have 
done in the past but also see what other avenues are out there 
that we might explore for extending the service of the Ombudsman. 


That presents a special challenge for this committee working 
closely with the Ombudsman's office, and I would hope we can work 
together in a nonpartisan way to see how these valuable services 
for the citizens of Ontario can be further developed and expanded. 


We recognize any of this will, in all likelihood, have to 
take place within restraint, although maybe the Liberals now are 
going to blow a lot of money very easily, I do not know. I suspect 
they will not. Anyway, there is a challenge. 
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Mr. Philip: They will blow it on all those contracts. 
Mr. Pierce: Just in advertising. 
Mr. Chairman: I thought it was going to be nonpartisan. 


Mr. Baetz: That is right. It will take some doing on 
Ed's part but I think he will come around. 


10:40 a.m. 


There is a real challenge for this committee, particularly 
around this area of closer--I liked Yuri's word--linkage with the 
constituency offices. There are two very distinct roles, one for 
the MPP's constituency office and one for the Ombudsman, set down 
by legislation. We cannot start to do the other person's job, but 
there are definitely areas in which we can be mutually supportive 
and reinforcing without doing that. I hope this committee can look 
more closely and systematically at how that can be done. 


I would like to go back to the feeling I expressed at the 
meeting. In one way or another, surely, without spending a great 
deal of money or time, the work and the role of the Ombudsman's 
office can be better understood by our constituency officers. 
Surely this committee can come up with some realistic suggestions 
as how that can be effected. 


I am not going to even suggest a pattern for that, but it is 
something we should not neglect. There is a lot of virtue in it. 


Again, I want to thank you, Mrs. Meslin, the Ombudsman and 
all the staff for a very thorough briefing and for the spirit in 
which it was given. When Dr. Hill said yesterday, "Any information 
we have here is yours; it is accessible," I felt that was the 
spirit that is so essential. All of us know, if any governmental 
agency wants to stonewall and withhold information, it can damned 
well. do it. lt is prettyshardytoveceteataic. 


Mr. Shymko: You should know. 
Mr. Baetz: Yes. Mr. Shymko, whose side are you on? 
Mr. Shymko: I am a devil's advocate. 


Mr. Baetz: In any event, I like that spirit of the 
Ombudsman. It was a great day and a half there. 


Mr. Henderson: I echo the comments made about the 
helpfulness of the last few days. One of the warnings I had before 
I joined this committee was it would be a dull one. Now that lL 
know the composition of the committee and have met some of the 
people from the Ombudsman's office, I find it inconceivable that 
will be the case. It will be worth while and interesting. The 
orientation sessions have been very helpful. 


Mr. Pierce: I have one question. Are there continuous 
minutes kept of all the meetings of this committee? Would there be 
minutes kept of sessions held yesterday and the day before? Are 
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they available to members of the committee? Are they distributed 
on request? 


Mr. Philip: We do not keep minutes of the in camera 
meetings or discussions of individual cases. 


Mr. Pierce: I am referring to the meetings we have had 
this last week. Can we receive minutes of those? 


Clerk of the Committee: When we are away from Queen's 
Park, there is no reporting service. Verbatim transcripts of the 
discussions at the Ombudsman's office are not available, but the 
clerk's minutes of the committee's proceedings are available, on 
request. 


Mr. Pierce: I feel it is unfortunate in some respects 
because a Lot of information came out of that session at the 
Office of the Ombudsman. I am afraid some of it has gone over the 
top and some has been digested. We will have to start picking our 
brains a bit more to remember everything said, or we will have to 
access the offices of the Ombudsman. 


Mr. Shymko: Are you making a motion? 
Mowenoetce ale coulLdcdouthatwmyes: 


Mr. Shymko: Why not? I would like to see copies of the 
minutes. 


Mr. Chairman: Is it so moved? 
Motion agreed to. 
COMMUNICATIONS WITH THE PUBLIC 


Mr. Chairman: The next order of business is the 
appointment of a subcommittee on communications from the public. 


Mr shPhilip-iewas .asked sto brief some of the new members 
on the subcommittee's role. You received a lot of information. The 
essential elements of the subcommittee's role is in a section 
called principles. It is towards the back of the briefing notes on 
page 45. 


I will go through each of these points. The important 
element is that we are not here as a last court of appeal on 
decisions made by the Ombudsman. We are not here to rehear 
individual cases. Unfortunately, many people think that is our 
role. 


When we receive correspondence on that, the subcommittee's 
normal recommendation is that the person be so advised. A less 
offensive way of advising him than to say we are not going to 
consider the matter is contained in a sample letter, on page 52, 
sent from the chairman of the subcommittee. 


The second role is that we will not deal with matters 
currently before the Ombudsman. 
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Third, we see our role as dealing primarily with matters 
involving a policy or procedure of the Ombudsman. There may be 
people who write to us saying the investigation procedure is wrong 
because it does not follow this or that principle. 


You can tread the principles. "At all times and in all 
circumstances, the committee sets its own procedures and 
determines how communications are to be handled, subject to the 
provisions of the committee's order of reference and to the 
provisions of the Ombudsman Act." 


The committee's role is not to second-guess the Ombudsman or 
to rehear cases. 


"The committee has consistently declined to act as a ‘court 
of appeal.' Each case raised by a member of the public will be 
individually considered and decided by the committee on its own 
merits. No one has the automatic ‘right' to appear before the 
committee. Except in very unusual circumstances, all information, 
correspondence and reports exchanged between the communicant and 
the committee and between the Ombudsman and the communicant are 
shared between the committee and the Ombudsman." We follow the 
normal confidentiality procedure the committee follows. 


"The committee reviews the documents supplied to it and 
takes its decisions at an open, public meeting, but names of 
communicants are not used and the documents do not form part of 
the committee's public record.'' We do not meet in public, but we 
will meet with the whole committee, which is a public meeting, and 
deal with those documents. 


We try not to raise false hopes that the subcommittee will 
solve people's problems. ''The committee will not consider any 
communication if it involves a complaint which the Ombudsman is 
still investigating." 


If you turn to page 47, you find the procedure followed in 
dealing with members of the public. It is very unusual for us to 
call a member of the public before the committee, although there 
are exceptions if that person has some interesting information 
dealing with policy. 


Rather than read pages 47, 48 and 49, I will leave them for 
your inspection. I am open to any questions. The clerk will be 
able to assist me. 


LORS Ota. im. 


Mr. Shymko: This is one of the most delicate and 
complicated parts of our deliberations, namely, how to perceive 
our responsibility with regard to communicating with the public in 
dealing with such cases, not appearing to be the ultimate appeal 
body and yet not closing the door where there may be genuine 
concern about the service provided in a particular case or 
decision reached by the Ombudsman's office. 


Although I agree that in unusual circumstances we should 
allow an individual to appear, we should retain that option. We 
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should still have an option that the committee act as a final 
appeal. I would not publicize the fact that we are the ultimate 
appeal body, but in fact we are. The reason we are dealing with 
these cases and have a subcommittee looking into it automatically 
indicates this body is a final decision-making or appeal one. 


I still am quite confused when one says the committee has 
consistently refused to act as an appeal body for cases, and yet 
it does this by going over these cases and even allowing an 
individual to appear before the committee when the case is 
unusual. I am in a dilemma in accepting the statement that we 
refuse to act as an appeal body. I just cannot understand that. lI 
eee iikensothave more rclariticatton titom "MrisPhilip or others fon 
this. 


Mr. Baetz: On a point of information, Mr. Chairman: How 
often have people appeared before this committee as complainants? 


Mewenul Dep es once. 


Mr. Baetz: Is there a precedent for it? 


Mr. Philip: On one occasion, but they appeared in 
camera. In a parliamentary or a constitutional democratic system, 
we get ourselves into openings for real abuse if we do not clearly 
distinguish between the legislative or parliamentary role, the 
administrative role and the judicial role. 


In democracies where the elected officials start tinkering 
with the system--and I know that happens in other provinces in 
Canada and in some of the states in the United States and more 
regularly in other countries--then it is open to all kinds of 
abuses. While occasionally someone, because no system of justice 
is perfect, may not have a correct decision from a judicial body 
or something like that, if the parliamentarian starts tinkering, 
then the abuses are much greater on the other side. It opens 
itself to all kinds of patronage, to the giving of special 
privileges to friends or constituents of politicians and things 
such as that, rather than judging on the merits. 


Atwaliy times our role" has to"be that if’ there isa 
procedural or thinking problem, or a systemic problem, to use the 
Ombudsman's phraseology, if there are cases which suggest the 
Ombudsman is not proceeding correctly on types of cases and there 
is a problem in his office, then we deal with the procedures. But 
I certainly do not think our role is to hear or rehear cases. 


How many cases do you deal with in a year? 


Mrs. Meslin: Do you mean investigative or regular? About 
15,000 regular cases. 


Mr. Philip: How many are found in the favour of the 
client, or how many are found against the client? 


Mrs. Meslin: Generally, of the 500 that we handle which 
are jurisdictional, one third are for the complainant and two 
thirds are in agreement with the ministry or agency. 
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Mr. Shymko: For the system. 
Mrs. Meslin: Yes. 


Mr. Philip: So we are opening up a system in which this 
committee could be open to rehearing two thirds of the ones that 
are found against the client. I find that preposterous. It also 
tends to lead itself to political deal-making. For instance, Yuri, 
you support my client, my constituent or my hobby-horse this time 
and I will support yours next time. 


Mr. Shymko: Oh, come on. You are going to extremes and 
you are completely distorting what I am trying to say. 


Mr. Philip: l-amemnotstry ing togdoethatyevurije? am just 
trying to say I am sceptical that we not interfere in the real 
independence of the Ombudsman and his decision making. 


Mr. Shymko: As our mandate, we haveatosassist sthe 
Ombudsman. There were problems in the Ombudsman's office a certain 
time ago, during a certain period of the functioning of that 
office. We even criticized the Ombudsman publicly on certain 
decisions he had made. We intervened in the internal operation of 
the Ombudsman's office in a way that would’have lead someone 
normally to say, "This is not your function." But the reason we 
were doing that was to give a perception of fairness, of justice 
and of efficiency with respect to the public interest. I think it 
would be wrong for us to eliminate that perception by saying this 
committee refuses to act as an appeal body in unusual 
circumstances. I stress that I do not eliminate very unusual 
circumstances. 


There may be times--we are talking about a human institution 
headed by a human entity. He or she will differ with regard to 
personalities. In the future there may be a situation in which 
there is a genuine problem and an ultimate appeal would have to be 
made before this standing committee. I hope things will be 
perfect, but institutions are not perfect and systems are not 
perfect. If we can enhance our efforts to maximize justice and 
efficiency as a final review, we should not eliminate that by 
saying in a sentence that the committee has consistently refused 
to act as an appeal body. I do not accept that. We cannot entrench 
that statement. 


I agree with Mr. Philip in that we cannot give the 
impression and publicize that we will start dealing with the 
normal procedure for, say, 75 of the cases that were not resolved 
properly. No, absolutely not. But what I do say is we must have 
some channel or some way of indicating that in unusual 
circumstances we are indeed the final appeal body. 


Mr. Sheppard: With regard to what Mr. Philip and Mr. 
Shymko have said, a year ago this committee dealt with several 
cases in which the Ombudsman and, I will say, the Workers' 
Compensation Board could not agree. Those few cases came before 
the committee and they were dealt with in front of all three 
parties. I did not see anything wrong with that. Both sides had 
professional people here. 


il a.m; 


Mr. Philip: That is not what we are talking about. We 
are talking about the correspondence from people who have been 
turned down. The only cases that come before this committee are 
cases in which the Ombudsman in his decision, or in his judiciary 
role, if you like, has decided the client is right and where the 
government body is still in dispute with that. 


What Mr. Shymko and I are now talking about are those two 
thirds of complaints that come to the Ombudsman where the 
Ombudsman says to the person, "I am terribly sorry, I have 
examined the facts we have at hand and I do not think you have a 
legitimate claim against the government ministry.'' That is a big 
difference. 


Sure, our role is to act as a decision-maker in disputes 
between the Ombudsman and the government. Those disputes are 
always about people or corporations which have a claim against the 
government. That is the legitimate role of the committee. 


The legitimate role of this committee, though, is not to 
second-guess the Ombudsman on those first-line instances where he 
says to a person, "I am sorry, I do not think you have a case." 


Mr. Sheppard: Where does the client go then? To the 
courts? 


Mr. Philip: He can go to the courts. Where do you go if 
you lose a case in court? 


Mr. Sheppard: You go to the Court of Appeal. 


Mr. Gallanansel amnesorry, iL ‘shouldimot: be) jumping® in. 
Even they have rules that would limit the continuation of a case. 
For instance, the Court of Appeal will normally not receive new 
evidence, unless it was unknown to counsel at the time of the 
trial or unless it was newly discovered and with legitimate 
efforts he could not have found it. The reason for that is they do 
not want to retry every case. If they did, it would be an endless 
situation. 


Mr. Sheppard: It is the same way if you go to the 
Workers’ Compensation Board and appeal a case. You have to have 
new evidence or they will not listen to the appeal. 


Mr. Callahan: That is right. I understand what Mr. 
Shymko is saying, but I think there has to be a point at which 
justice has been done to the extent that it can be done. 


What we are doing with the subcommittee is simply giving 
three people, as opposed to this entire committee, the opportunity 
to have a second look at what the Ombudsman has done. But if you 
take it from the subcommittee and you say, "We do not have any 
confidence in you, subcommittee, but we want to have another look 
at it and perhaps invite the public here in special 
circumstances," you could have something go on forever. 
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You could have people in here raising all sorts of red 
herrings or perhaps legitimate points. If they are legitimate 
points, then they become new evidence or Clarif ications sap amicure 
if they were put to the Ombudsman again he would consider them. 


I have jumped in. I am sorry. 
Mr. Sheppard: I am listening. 


Mr. Callahan: The additional factor is that if you 
continue this process to an appeal level, you then leave yourself 
open to the possibility of an application for judicial review. In 
fact, what we are doing is taking on a judicial function, no 
longer an administrative function. It is, therefore, reviewable by 
the courts on any point, even the point that we have not adhered 
to all of the requirements of the Statutory Powers Procedure Act 
and also on the grounds that we have not heard both sides or given 
a full and fair hearing to the individual. That is quite apart 
from the numerous arguments which could be made under the Charter 
of Rights and Freedoms. There are 4/7 sections there. You could 
probably find all sorts of them. 


If what you are saying is that we do not have confidence in 
the judgement of the three people who review the Ombudsman's 
refusal, when he or she who follows Dr. Hill may have unusual 
idiosyncrasies that we are going to be concerned about, you are 
really leaving it to the three on the subcommittee to do that. If 
we are not prepared to rely on their judgement, the preferable 
alternative would be to have all of us look at them. I do not 
think that is practical. 


Mr. Philip: Would it help if 1 gave you the two 
different types of cases and suggest which ones the subcommittee 
or the committee might look at and which ones we should 
automatically reject? Maybe you will get the point I am trying to 
make. 


Suppose somebody comes to us and says, "The Ombudsman 
refused to look at this matter because he said it was 
nonjurisdictional." That is a policy type of thing. The Ombudsman 
in cases such as this is saying he has no jurisdiction over it. In 
that case it is legitimate to meet the Ombudsman and say, "Why is 
it you and your lawyers feel you have no jurisdiction in this? 
Have you tested it in court? Can we examine the act?" That is a 
policy type of issue. 


On the other hand, if Mrs. McGillicuddy says, "Look, my leg 
really was sore and the Ombudsman looked at the medical evidence 
and the Workers' Compensation Board's evidence and should have 
understood that my medical evidence supported my case and is too 
dumb to understand that,"' that is not a policy sort of case. It is 
not our tole to retry every case. 


If you take that to its logical conclusion, then the 
Legislature, as the ultimate court of Ontario, should be retrying 
anybody who lost a case down in county court because he is not 
happy with the decision. When you get countries where politicians 
do that, you get an abuse of the democratic system. 


O-15 


Mr. Henderson: Mr. Chairman, may I ask for a 
clarification of something? There are two different kinds of 
processes going on here. One is that people are speaking 
spontaneously and the other is that people are putting up their 
hands and getting on to a roster. 1 would like to know which way 
we are going to proceed. I have been on the roster quite a while 
and I can jump in the same as anybody else. 


Mr. Chairman: You were supposed to follow Mr. Callahan. 
I am sorry about that. Go ahead. 


Mr. Callahan: I got you there faster by cutting off Mr. 
Sheppard. 


Mr. Henderson: My point is going to seem like a let down 
after that preamble. I see an awful lot of validity in the point 
Mr. Philip makes and the point Bob makes from a different point of 
view. 


I agree with what Mr. Philip says, but I am a little nervous 
about closing the door and saying "under no circumstances." As I 
read this letter, the letter stops short of doing that and allows 
for what it refers to as the most extraordinary situation. Rather 
than trying to come to a cut-and-dried, dogmatic decision on this, 
could we not say in general that we do not. We talk about what 
goes on between the Ombudsman and the government as the agency of 
the ministry, not what goes on between the citizen and the 
Ombudsman. Certainly, we do not intend to get into that routinely 
because, for one thing, if we did then with the number of hearings 
we would do nothing else. 


Maybe it can be left, since it is a little bit ambiguous, 
with the understanding that under very exceptional circumstances 
we might. That would be a reasonable outcome of this discussion. 


Mr. Shymko: The first part of that paragraph on page 50 
makes a lot of sense to me from the word "although" right to the 
words "investigated by the Ombudsman." It is the second last 
sentence and the remaining part, the second half of that 
Daragraphs, that. contradicts the very first part. 


We should say that we do not intervene in complaints and in 
investigations except in the most unusual circumstances. That is 
what has been said in the first part. Then all of a sudden we 
categorically reject all that by saying the committee has 
consistently refused to act as an appeal body, but we do act in 
unusual circumstances. We do, and we should leave it at that, not 
contradict that by saying we have consistently refused. We have 
not refused because we did deal in certain unusual cases. We have 
not consistently refused; it is not true. We did deal in most 
unusual circumstances and we should continue to do so. 


That is the point I am trying to make. I was very confused 
by the second part of the paragraph. 


Mr. Philip: Give me examples of where we have acted as 
an appeal body. 
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Mr. Shymko: Let me give you the example of the positive 
result of the case of employees in the Ombudsman's office. They 
did not go through the procedure of government agencies, 
recommendation-denied cases and so on, but this was a genuine 
complaint against the Ombudsman and his office because there was 
no other body that employee could have gone to except this 
subcommittee. 


Mr. Philip: That was a policy issue, because there was 
no grievance procedure in the office. 


Mr. Shymko: Absolutely. There may be some other elements 
we will discover in future that will have to be corrected. 


Mr. Philip: That was not a case in which someone wrote a 
letter-- 


Mr. Shymko: She might have written. Let us say, had she 
written a letter, it would have come to the subcommittee. It came 
in a different way, but we dealt with it. We became the ultimate 
appeal body. We looked at the case in confidentiality, made 
‘recommendations and saw the creation of a system or process that 
has eliminated or rectified that problem. 


Mr. Philip: However, if you take that one case, there 
was no decision of the Ombudsman on something that had come before 
him that we in fact reversed. It was a series of bad management 
policies that were changed by the new Ombudsman as a result of 
some employees who felt they were aggrieved, but no one was fired 
who was rehired. No one got a promotion who had not had one 
before. In fact, we did not act as an appeal body in that one case 
you have given. I say you cannot find an example of our acting 
that was as an appeal body. 


Mr. Shymko: The fact we accept that correspondence, deal 
with complaints in it, set up a subcommittee that goes into detail 
and reports to us and then send a reply indicates we are taking 
steps in looking into a request by an individual who perceives us 
an appeal body. 


In doing all this, why are we saying at the end that we 
refuse to act? We do not refuse. We may not have ruled on it, but 
we certainly have dealt with it. In most unusual circumstances, we 
have and we should continue to do so. 


Mr? Callahan: As” a” point orf clari fi cation, Bwondate you “are 
saying is we should put in the words, "most unusual circumstances." 


Mr. Shymko: Yes, and those are the letters you will be 
receiving because something in that correspondence may-- 


Mr. Callahan: However, if you put in the words, "most 
unusual circumstances" you let everybody out there know there is 
this additional appeal and get into the issue of whether you would 
be challenged in the courts on the basis of whether you exercised 
a proper discretion in determining they were most unusual 
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circumstances. That is a real danger. 


Mr. Philip: I have yet to see a person who did not feel, 
when he lost the case, his were the most unusual circumstances. 
Everyone thinks the pimple on his bum is the sorest one in the 
whole world. 


Mr. Callahan: eihatsis setting .in (at ground, zero; is.it 
not? 


Interjections. 


Mr. Baetz: As a nouveau here, I have been listening and 
I must say 1 am inclined to agree more with Mr. Philip than my 
very distinguished colleague and friend, Mr. Shymko. It really 
seems to me, if the committee is prepared to participate in the 
due process, even in an unusual circumstance, we are getting into 
an area that is inappropriate. 


This committee is set up to ensure the due process functions 
well. I do not think we need to apologize or stop if we feel the 
system somehow is breaking down or due process is not followed, 
but for us to say, ‘We will handle the really hard and unusual 
cases ourselves,'' or set ourselves up as sort of final court of 
appeal, I just cannot help but think it an inappropriate role, 
even if we do not do it often. 


I suppose I got worried, and I can agree that, if we start 
to say we only deal with the unusual, then because we are already - 
dealing with a lot of unusual cases here, who decides, "Yes, you 
are an unusual case or you are more unusual than the other ones = 1 
just think we have to stay away from that. 1 think there comes a 
point where the due process ends. We have to be sure the machinery 
Mas been set up and that in fact it is functioning correctly, but 
at a certain point in time we also have to be prepared to tell the 
world, "That is it." That happens with the Supreme Court and 
anything else. There comes a point when you say, "Look, this is 
the final decision.'' I do not think we need to apologize for that. 


Certainly there is this machinery for the other cases in 
which a ministry or a government agency does not agree with the 
Ombudsman. There has been a process of appeal set up in a sense. 
Anyway, I would be worried if we got into individual cases. We 
were talking about two different kinds of cases. There were 
several cases of staff members in the Ombudsman's office who were 
appealing to this committee and 1 see that as quite different from 
a citizen out there coming to this committee. If, for whatever 
reason, the administration in the Ombudsman's office is so poor 
that staff members there feel they are not administered in a just 
and fair way, I think the committee has a responsibility to look 
into that, to hear both sides of the argument. That is a different 
story from dealing with someone from the general public. 


Anyway, that is the view of a nouveau. 
Mr. Chairman: I would just like to bring to the 


attention of the committee that at our first meeting we did 
approve appendix B which is on page 51. Some of you were not here, 
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but I remember that was approved. We should decide now who the 
members of this committee will be. I think our terms of reference 
are quite well outlined in appendix B. 


Mr. Callahan: What Mr. Shymko is saying is that should 
be enlarged to include this additional factor. 


Mr. Shymko: If I may, I think we should continue the 
tradition-- 


Mr. Chairman: It seems to me you have moved that-- 


Mr. Shymko: I would like to make a motion, Mr. Chairman, 
to continue the tradition of the former select committee on the 
Ombudsman. It has never said it will refuse to act as an appeal 
body, it has simply said that in the past it has refused. It does 
not say it shall refuse or it must refuse. In the past, it has 
refused, but that refusal has come under the point of view or 
perception we have had of this committee that, except in the most 
unusual circumstances, we do not act as an appeal body or consider 
intervention and complaints investigated by the Ombudsman. 


That has been the tradition of this committee constantly and 
because of the confusion of that paragraph, I would like to move 
and reiterate what traditionally has been the view of this 
committee, namely, and this is my motion, that except in the most 
unusual circumstances, this committee will not act as an appeal 
body and will not intervene in complaints investigated by the 
Ombudsman. 


Mr. GCallanan: “Gant [espeak to vena: 
Mr. Chairman: Yes. We do not have a seconder. 


Mr. Callahan: We are in committee, so I do not think we 
need a seconder. 


Mr. Chairman: We do not need a seconder. Okay, fine. 
Lie2O arms 


Mr. Callahan: The way I view this committee, having just 
been on it the brief period of time, and having looked at the 
standing orders, is that it really operates in rather, if I can 
say, a Lucy-Goosey fashion. I am not sure we do not sometimes go 
outside of the standing orders. It seems to be almost--we are 
assuming whether we have it or not--an equitable jurisdiction. 


Appendix B says these matters you are talking about require 
a unanimous decision of the subcomittee. Built in there you have 
the unanimous decision of three unique people who come, without 
bringing politics into it, from different philosophical 
background. I would think that in order to get anybody to be 
unanimous in that vein, there would have to be a pretty good 
investigation, a pretty determined look at it. I would think you 
have the protection built in right there. 


Just to go backtoethesttinal“item, iff l@es#counsel #rorea 
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client were trying to advise that client, it is a principle of law 
that you have to have some degree of certainty. You cannot have 
Benis as bong-as the chancellor's foot’ routine; or you “would 
mever be able to tell a client to settle, to sue or to do 
whatever. That is the real concern I have. I know what you are 
Petting at; but you will see ‘it’ throughout all ‘the court «system. 
Even in the Supreme Court of Canada there are situations where, in 
order to get to the Supreme Court of Canada, you have to get 
special leave from a panel of three judges. Very often cases are 
turned down, not because they did not have merit, but on a 
practical basis, because the court can only hear so many of them 
and only the more important ones. However, you get finality 
because you do not get special leave. 


You may say in that case that there is a very great danger, 
as you are suggesting here, that in the most unusual 
circumstances, the panel of those three judges may not not decide 
that there are unusual circumstances and turn down an application. 
A person is left without justice. The process has ended. 


I know what you are getting at, but I think it is solved 
with the words "unanimous decision of three subcommittee members." 
You could even say, as I said when I started speaking just now, 
that because this committee is perceived to be equitable, if there 
were unusual circumstances, I can be sure that members of this 
committee would look at it and say, "We made that rule but we are 
going to change it." I am sure if that had been the situation--I 
am not sure it was in the case of the Ombudsman's employees--that 
if they had come in here and said, "We want some redress," I 
cannot believe that anybody would have sat around and said: "I am 
sorry but Appendix B says that we cannot be a court of appeal. Go 
away.'' It would be absolutely ridiculous, because you could see 
the merit and the equity in it. 


Maybe you will have a unanimous decision of three members 
and you will have that feeling amongst all the members that it is 
an unusual circumstance. However, if you write it down it will get 
out by word of mouth, and the guy or gal who does not get 
satisfied by these guys reaffirming the Ombudsman's decision, you 
will find we will wind up in further litigation. Once one of those 
cases hits the press showing that you can do that, the thing will 
blow open. 


Mr. Shymko: It is in the report. Tt 18) public. it us 
written down. 


Mr. Callahan: Yes. 
Mr. Shymko: It is written down. Everybody knows. 


Mr. Callahan: I think you would be opening the flood 
gate doors. Many people, after talking to a member of the 
Ombudsman's staff or maybe to Dr. Hill himself--although I cannot 
believe it--might say, "I do not like that guy. I want to 
challenge that. I want to take him on." This is particularly 
likely in this day and age with all the rights and protections 
that really are available. 
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Mr. Shymko: Ultimately Parliament has always been 
perceived by the public as the final say, and this is why we go to 
Parliament as a legislative committee and as parliamentarians. 
That perception is there. To destroy that in our system of 
democracy is wrong--to close all doors. 


Mr. Philip: We are not destroying it. 


Mr. Shymko: I am reiterating the tradition and the 
position of this committee since 1975 or whenever it was created. 
The statement is there that except in the most unusual 
circumstances, we are not an appeal body. We do not intervene in 
complaints investigated and so on. All I am trying to do is 
highlight that. 


Mr. Sheppard: Before I am cut off, lI would like to ask: 
If we have an Ombudsman, and if we take his responsibility away, 
what is the use of having him? 


Clerk of the Committee: I wonder if I could just clarify 
what the subcommittee is all about. Mr. Shymko is correct in 
stating that there is a perception in the public that the 
subcommittee or even the committee is an ultimate appeal. What the 
subcommittee means in stating that it is not an appeal body, and 
it has consistently refused to act as one, is that when the 
committee gets a communication from a member of the public and it 
sits down and reviews the case materials, it is looking at those 
materials with a view to looking for a systemic problem, something 
in the guidelines or function of the Ombudsman that prevented him 
from adequately investigating the complaint, but not, to use Mr. 
Philip's example, deciding whether Mrs. McGillicuddy's leg was 
sore. In that respect, they are not an appeal body. They are 
looking for ways to advise the Ombudsman or looking for systemic 
problems of a sort. 


Mr. Shymko: But they are an appeal body in another 
respect. 


Mr. Baetz: Why do we not make it clearer, just the way 
you have said it, in what way we are an appeal body, so there can 
be no doubt in the minds of the public? 


Mr. Chairman: Is there any further discussion on this 
motion? 


Mr. Shymko: Do I have a seconder or am I alone in this? 
Mr. Chairman: They tell me you do not need a seconder. 


Mr. Shymko: My final concluding remark is that has been 
the rationale and the intent of the past committee. It is just 
that it was said in a very confusing way in that particular 
paragraph. I think we should reiterate that position of the 
committee and continue to deal, process and deliberate with the 
same intent and approach as the past committee, namely that we are 
not an appeal body. We do not intervene, except in the most 
unusual circumstances. That has always been the tradition. 
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Mr. Callahan: Could 1 have a point of clarification? If 
we are voting on your amendment, are we striking out paragraph 1l 
on page 48? It would have to be struck out. 


Mr. Shymko: If I may comment, it begins with the words, 
"Tf the communicant is not satisfied with the subcommittee's 
decision." A communicant's dissatisfaction with a subcommittee 
decision is a dissatisfaction with a standing committee decision, 
See a subcommittee's decision is our decision and our decision 
Pee ina.. 


Mr. Gallahan: No, but I thought what 11 said refers to 
after they make their decision. 


Mr. Shymko: That is after that. What people will try to 
do is after we have reached a decision in the most unusual 
circumstances and it is not to the benefit of the complainant, he 
moiemctibiiwwant to pursue it further. That is the next stage. It 
says here that we simply close the door at that stage. There is 
nothing wrong with paragraph 11, absolutely not. 


Mr. Chairman: You have heard Mr. Shymko's motion. Are 


you teady for the question? 
Mr. Sheppard: What was that motion again? 


Mr. Shymko: The motion was that except in the most 
unusual circumstances this committee will not act as an appeal 
body and will not intervene in complaints investigated by the 
Ombudsman. 


Mr. Philip: That is ‘placed on page 50° ‘after deleting the 
sentence, "The committee has consistently refused,'' or is it an 
paditton CO sthat? 


Mr. Shymko: It has in the past refused to act as an 
appeal body, but it has said, and I am reading the statement: 
"This reflects the committee's strongly held view that except in 
the most unusual circumstances this committee should not even 
consider intervention in complaints investigated by the 
Ombudsman." I am reiterating the same thing. Except in the most 
unusual circumstances, this committee should not act as an appeal 
body for cases in which persons have complained to the Ombudsman. 


Mr. Philip: Then you have me confused. You are amend ing 
something by saying the same thing that is already said there. 


Mr. Shymko: I am clarifying it because it is very 
confusing here. 


Mr. Philip: Please tell me what you are putting in where. 
Mr. Shymko: I am not putting anything anywhere. 
Mr. Philip: Then you do not have an amendment. 


Mr. Shymko: I do have an amendment because the sentence 
which says that "the committee has consistently refused to act" 
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insinuates that this committee refuses to act, and there is a big 
difference. 


Mra. Philip). four amendment is to delete that sentence? 


Mr. Shymko: I am not deleting anything. I am just say ing 
that this committee still has the mandate of not acting as an 
appeal body, not intervening in complaints except in the most 
unusual circumstances. 


es SO) san Ws 
Mr. Philip: It says that in the sentence before. 


Mr. Shymko: It implies that because it has consistently 
refused, then by its very function it refuses to. That is not the 
intent. 


Mr. Philip: Mr. Chairman, would you have the clerk read 
the amendment. | am completely lost. I do not know where he is 
putting what. 


Mr. Shymko: I am not putting anything, I am just reading. 


Mr. Philip: Then we do not have an amendment. You cannot 
vote on something you are not putting. 


Mr. Shymko: I am stating something because of the 
implication of a statement that contradicts what this committee 
was originally all about. Because it has consistently refused to 
act as an appeal body implies that this committee refuses to act 
as an appeal body in most unusual circumstances. 


Mr. Philip: I cannot vote on something that is not an 
amendment. Does the clerk have an amendment he could read to us? 


Clerk of the committee: Mr. Shymko moves that except in 
the most unusual circumstances this committee will not act as an 
appeal body and will not intervene in complaints investigated by 
the Ombudsman. 


Mr. Philip: Mr. Chairman, I ask you to rule that out of 
order on the grounds that you cannot amend something by restating 
it. Since it is already stated, you cannot amend it. Those are the 
exact words that are in the paragraph. 


Mr. Shymko: As a confused member of this committee who 
has indicated my confusion with page 50, can 1 ask for a 
clarification either from the chairman or the clerk to explain 
this. Do we, sir, except in the most unusual circumstances refuse 
to act as an appeal body and refuse to intervene in complaints 
investigated by the Ombudsman? 


Mr. Chairman: I will ask the clerk to answer that 
question since I am a new member of the committee. 


Mr. Philip: Or ask the new clerk. 


0-23 


Mr. Shymko: May I rephrase it? Is the following 
statement acceptable in terms of yourunderstanding of this 
committee's function: Except in the most unusual circumstances 
this committee refuses to act as an appeal body and will not 
intervene in complaints investigated by the Ombudsman? 


Clerk of the Committee: I believe that accurately 
reflects the historical notion of the committee. 


Mr. ShymkOcs Thanks you. 

Clerk of the Committee: Is it your suggestion that that 
paragraph be inserted in the principles of the committee in future 
reports? 


Mr. Shymko: I simply wanted clarification. If your 
answer to the statement is yes, then I am satisfied. It means that 
we do not intervene. We are not an appeal body except in the most 
Puusual circumstances. | am satistied with that. 

Mr. Philip: Which means we do not have an amendment. 

Mr. Chairman: I think we should name the subcommittee. 

Mew oneppardes Mr. sp Chaa rman ,«J,a4i. still contused. 

Mr. Chairman: I think everything is very clear now. 


Mire eo neppald-aProvided you accepc. the-- 


Mr. Piibipe. Howard.) 1. will not attend your picnic. this 
summer if you make things worse. 


Mr. Sheppard: Carry on, Mr. Chairman. I do not want you 
to come to my picnic. 


Mreodayes: 1 just want to set a dittle clarification. My 
understanding is that if you have the subcommittee it will be 
dealing with various cases that come in. It will also bring some 
of the cases to the whole committee. 


Mr. Chairman: That is what I understand. 

Mra Pierce: NG. 

Mrs. Meslin: No. 

Mr. Hayes: Some cases may come back to this committee if 
the decision is not unanimous, or if they feel this committee 
warrants more input. What is to stop a member from saying, "I find 
this an unusual case and I think we should deal with it''? 

Mr. Chairman: Nothing is stopping it. 

Mr. Hayes: Nothing is stopping it, so I do not think you 
have to change anything. Every member has the right to bring up 


his feelings on an individual case. I do not see where it should 
be a problem. 


0-24 

Mr. Callahan: As does the complainant. 

Mr. Hayes: As does the complainant. 

Mrs “Gallahan: beam ~sueresting Eoeyou-- 

Mr. Hayes: Without advertising. 

Mr. Callahan: --that unless you can define what "unusual 
circumstances'' means, you may as well say that we are an appellate 
tribunal. In fact, the subcommittee is really just acting as a 
resource clerical backup group to read the reports instead of all 


of us reading them. Then it gets back before us. 


I would like to know how page 50 ever got passed. How did 
that ever become policy? Was that an order as well? 


MreShymko: That*1s a report’ to the Legislative Assembly. 


Mr. Callahan: Is that right? The Legislative Assembly 
adopted it! 


Mr. Shymko: The 125 members adopted it. 


Mr. Callahan: It may have greater force and effect than 
appendix B when we interpret it. 


Mr. Baetz: It is like saying I am celibate except for 
unusual circumstances. 


Mr. Chairman: Has the governing party selected a member 
tO sit On this committee? 


Mr. Shymko: A celibate point is no good. 


Mr. Pierce: Did you say two people or three people? That 
is the intention of the committee? 


Mr. Chairman: That is’ right, avrepresentative of each 


party. I am asking who the representative will be of the governing 
party. 


Mr. Morin: Because of the possible legal complications, 
I suggest Mr. Callahan should be on the subcommittee. 


Mr. Callahan: Where do we meet? 


Mr. Chairman: Unfortunately, Mr. Callahan is not a 
member of the committee. 


Mc. Callahan: “hat irs) night, Lreate(lstaa sub. spa oewae 


what .l was un amy football days... 1 would water Che grass (oa 2er my 
Uniform dirty. 


Mr. Shymko: Why not ask the Premier to replace you and 
make you a permanent member? 
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Mr. Philip: We could pass a unaminous resolution of this 
committee that you remain on the committee permanently. We could 
even put that in your riding report. 


Mr. Callahan: What riding report? 


Mr. Shymko: Listen, you are paralyzing a subcommittee 
unless you come out with an "A". 


Mr. Henderson: How many are there? 
Mr. Chairman: One from each party. 


MieMoninveLselt possible scfor instance ,if lonewis 
appointed today, to leave it until he replaces me for the duration. 


Mr. Philip: We have done that. 
Mr. Chairman: That is possible, yes. 


Mrs re halip: If a member of the committee is not able to 
be there, then we-- 


Mr. Morin: I can make use of the absence for that party-- 


Mr. Chairman: Then Mr. Morin is the member from the 
governing party. Agreed. 


Mr. Chairman: Mr. Philip is the member from the New 
Democratic Party, and I have been asked to represent the official 
opposition. One of our duties is to appoint a chairman. I 
understand the chairman should come from an opposition party. Il 
think Mr. Philip should be the chairman of the committee. 


Mr. Shymko: Except in an unusual circumstances. 


Mr. Chairman: Does that meet with the approval of the 


committee? Agreed. 

Mr. Chairman: That is fine. We are unanimous on that. 

The next order of business is legal counsel's fees. 

ORGANIZATION 

Mr. Philip: Since the next matter will undoubtedly be a 
discussion of whether not we need an external counsel and so 
forth, it would be appropriate that we go in camera for item 3. 
That does not mean the Ombudsman is not present. 


Mr. Chairman: Then it will not be recorded. 


Mr. Philip: The committee members may feel freer to 
discuss things in camera when dealing with item 3. 


Mr. Shymko: Do I understand this is related to counsel's 
salary? ; 
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Mr. Philip: We are talking about salaries. It is normal 
in most parliamentary and legislative bodies when we talk about 
personnel matters that only the decisions are reported and they 
will naturally be public. But members may want to express opinions 
and may feel free to do so. 


Mr. Shymko: Simply for practical reasons, not to have 
the Hansard personnel leave and then come back again, could we not 


just finish off any discussions not deemed to be in camera. Can we 
not complete that and then deal with the in camera item at the end? 


Mr. Philip: We could simply have recorded the decisions. 

It would be useful for Eleanor to be present when we discuss 
item 4 unless she has pressing engagements. Even though we are 
dealing with item 3, we might move up. We are not going to be long 
on item 3, so if she would not mind staying around it would help. 

Mr. Callahan: Does item 4 become an in camera matter? 

Mr. Philip: It does not. It is just a matter of 
practicality in not keeping Hansard hanging around for something 
that is going to be recorded publicly anyway. 


Mr. Chairman: Mr. Philip moves that in discussing item 
Sa ie ee ee ee ° 
3, legal counsel's fees, we go in camera. 


Mr. Callahan: Before that, I would like to pursue that 
point. | know Mr. Philip said it was to let the Hansard reporter 
go, but if we were not to record the discussions surrounding 
committee travel we would be called to task by anyone examining 
the minutes of Hansard. If we suddenly decided for example, we 
were to go to Fiji to review the Ombudsman’ s-- 


Mr. Chairman: We have to have the approval of the Board 
of Internal Econony.. 


Mr. Callahan: Jvappreciate: chat. 
Mr. Philip: It will be discussed openly anyway. 
Mr. Callahan: As long as there is some-- 


Mr. Shymko: That is a cop-out. What if Bob Nixon asked 
me if we would be willing to support such a trip? 


Mr. Chairman: Do you want to discuss committee travel? 


Mr. Callahan: As long as it is reported at some stage in 
a public forum. That would be nice. 


Mr. Philip: That will be done = vou referred it. 


Mr. Chairman: All in favour of Mr. Philip's motion? 
Those opposed? 


Motion agreed to. 


The committee continued in camera at 11:43 a.m. 
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Mr. Chairman: 1 see representatives from each party, and 
we will begin our meeting. I would like to call on Mr. Bell--1 was 
going to say financial adviser--for a progress report. 


Mr wbea asl nant yOu... ir, Chairman... 1 am only your 
financial adviser when I send you ny bill. 


Mr. Chaltmancs.. noticed that. 


Mr. Bell: Members, welcome this morning. I have a lot of 
good news for you before we begin the following matters. 


First, can I introduce you to the materials we wiil be 
working with in the next two weeks. You should have before you two 
volumes of material, cleverly labelled volumes 1 and 2. We will be 
spending all of today with materials in volume 1 and particularly 
Bad l(a). 


Initially, tab l(a) contains an opening statement by Dr. 
Hill, and he will be starting with that. in a few minutes. At the 
beginning of that volume you will see an agenda of this week's and 
next week's proceedings. 


Those who were part of the July sessions we had, and 
particularly the briefing session I gave you in July, will 
remember that I had prepared a pro forma schedule which had 19 
recommendation-denied cases on it. I am very pleased to report 
that as a result of what must have been a tremendous effort on the 
part of Dr. Hill and his staff and the concern of ministry and the 
board on the other side, those 19 cases reported as unresolved 
have now been reduced to four. The Ombudsman is trying hard to put 
Me out of work; and that is as it should be. 


At the end of July, I thought we would be hard pressed to 
complete our work in two weeks. There is no doubt we will complete 
our formal and public work no later than Tuesday of next week, 
barring a catastrophe. There will be ample time, therefore, to 
deliberate in camera on matters necessary for your next report to 
the House. That is some of the good news. 


Other good news is that you will not hear very much from me 
today since Dr. Hill has a rather extensive opening statement to 
make which will cover a lot of the issues he raised in his report 
and which have been raised by you in your last report. 


Just a further explanation of the briefs of material and the 
agenda, if you will turn to the agenda under the scheduled matters 
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for today, September 3, at 10 a.m., you will see a description of 
what we will be dealing with and then you will see some numbers 
afterwards. For example, tab items l(a), 2(i), PGi eee CVs and 
2(vii). Those numbers correspond to the tab numbers in this 
report. if you want to test that, look at tGaymandeyouEwil Lesec 
the remarks by Dr. Hill. If you look at 2(i), you will see nothing 
at present, but at 2(ii) you will see certain staciscical 
information that the Ombudsman and his staff have compiled for us. 
Dr. Hill and his people will be speaking to that later in the day. 
That is how it works. 


Voiume 2 contains the relevant documentation that you will 
want to consider for each of the remaining recommendation-denied 
cases. It also contains the case that was settled recently, number 
6. You can leave that in because there will be some discussion of 
it with respect to the details of the settlement. The others 
remaining--specifically number 1, dealing with the Ministry of 
Consumer and Commercial Relations; number 3, dealing with the 
Liquor Licence Board of Ontario; and numbers 9 and 14, dealing 
with the Workers' Compensation Board--are there. 


I will have a more detailed explanation of how this brief 
works before we begin our sitting tomorrow. Let me say briefly 
that at the beginning of each of the parts in that brief you will 
find a document described as a synopsis; that is, in effect, an 
agreed statement of facts of the relevant matters and issues 
between the Ombudsman and the specific ministry or board, as the 
case may be, as to the case. In other words, it is intended to set 
forth in a distilled but comprehensive way the issues and facts 
relevant to the Ombudsman's position with some analysis of how he 
came to his conclusions and recommendations; and, on the other 
side, its states facts and issues relevant to the ministry's or 
the governmental organization's position. 


That document has a number of intents but, for our purposes 
this week, its intent is to serve as the basis for discussion 
among you, the Ombudsman and the governmental organization 
concerning their respective positions, etc. It is also intended as 
a means whereby you can be briefed in some detail on the 
particular cases. 


It is impossible for you to have briefed yourselves before 
this morning, since the materials were ready and distributed only 
this morning. But those of you who wish to do so can do some 
advance reading before tomorrow morning, when we deal with a 
fairly detailed case. If any of these cases take more than half a 
day to address, tomorrow's will. 


You can start reading the detailed summary, and then after 
that you can get into the specific documentation that follows. In 
particular, you should start to read for each of these cases the 
Ombudsman's report under subsection 22(3) of his act. That 
document is usually found towards the end of the materials. As 1 
say, I will have more explanation of that tomorrow. 


Whereas as of late Friday we had scheduled a recommendation- 
denied case for this afternoon, that is not so. What I have 
proposed, subject to your agreement, is that we not feel now the 
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pressure of only the morning sitting to deal with Dr. Hill and his 
staff on their matters but that we take some portion of the 
afternoon. I was not aware of the extensive nature of the 
statement, and I am sure there are things each member may wish to 
address with Dr. Hill. But once those items are completed today, 1 
propose that the committee rise. 


The same applies for tomorrow. Whereas in draft 4 of the 
schedule we had prepared you had specific work to do tomorrow 
afternoon, you no longer have the pressure now of doing each of 
these recommendation-denied cases in half a day. As I say, if any 
of these cases takes more than half a day, tomorrow's will. I 
predict frankly that, Parkinson's law notwithstanding, we will 
need some portion of the afternoon. When that work is concluded, 1 
propose that we not start anything new, particularly since 
scheduling problems have prevented the Thursday 10 a.m. matter 
from starting before then. 


10;:20 a.m. 


There is another issue, Mr. Chairman and members. It has 
been this committee's practice in the past that when it concludes 
considering a recommendation-denied case--in other words, when it 
is finished hearing from both sides--it immediately adjourns in 
camera with the individuals and parties waiting in the hall and 
attempts to reach a consensus of either yes, we support the 
Ombudsman's position or no, we do not. 


If either of those positions can be reached by the committee 
privately, quickly, within half an hour to 45 minutes, the 
committee immediately goes back into public with the persons 
reattending and announces the position so that no time is lost. 
Nobody can leave the meeting that day not knowing what is expected 
of him and particularly the governmental organizations in cases 
where the Ombudsman's position has been supported. 


Where the committee is unable to reach a consensus within 
that period of time, we adjourn that matter to whenever you 
deliberate for a longer period to conclude it and we so report 
that to the individuals. Because we have the luxury of only four 
of these cases, we have now ample time to do that. 


I will now shut up, Mr. Chairman. I know you wish to 
formally introduce Dr. Hill and welcome him. Let me say, though, I 
cannot repeat too strongly how much Dr. Hill and his staff and the 
governmental organizations need be commended for reducing a work 
load of 19 cases down to four. 


The committee has never had 19 cases on its agenda before, 
and it has never had only four to deal with going in. You would 
have been tired people at the end of the two-week period with 19 
under your belt. Not that you are not going to be tired because we 
will work you fairly extensively, but with four you can appreciate 
the difference. 


Mr. Chairman: Are there any questions of Mr. Bell before 
we proceed? Tf mot, we will call on our Ombudsman, Dr. Hill, for 
his statement to the committee. 


0-4 


Dr. Hill: I did not mean to frighten you by the length 
of this statement I have put before you. I just happen to be the 
son of a Methodist preacher and a bit long-winded. However, you 
will note as I proceed in delivering this paper that a number of 
pages will not be read. There are tables and quotes and things of 
that nature that will not be read into the record. They will be 
there for your perusal and use later on. So it will be briefer 
than the number of pages before you as 1 make the statement. 


Mr. Bell: Excuse me, Dr. Hill. I do not mean to 
interrupt, but could we wait for a moment to make sure that each 
of the members has located the statemerit? We took the liberty of 
putting it in the material before we started cali saineVvOLUNe wad © 
Cabal Cale 


Dr. Hill: I welcome the opportunity to appear before you 
today. 1 believe our meetings are vital for the continuing success 
of this office. Let me say I was very pleased with our last 
meeting when you kindly accepted my invitation to convene at our 
office and hear from the senior members of my staff. I hope you 
share my feeling that in the course of those two days in July we 
set the stage for a very open and mutually helpful relationship 
between us. 


As I stated at the time, mine is an open administration. lI 
will endeavour to give you whatever information and assistance you 
may tequest. Your comments, criticisms and guidance will be 
welcomed and indeed valued. 


Shortly we will be discussing those cases where the 
governmental organization refused to implement my recommendations. 
This will be our most important task. I am pleased to reiterate 
Mr. Bell's comments that we have knocked down quite a few of those 
cases and have resolved them. 


In the resolution of these complaints that are left you are 
my final recourse or, if you will, the last arrow in the 
Ombudsman's quiver. However, you are a brand-new committee. Before 
I ask you to consider and support my recommendation-denied cases, 
I believe you have a right to know my conception of the role and 
function of the Ombudsman. 


With your permission, I will now give you an overview of how 
I have approached my responsibilities, what we have done and what 
we hope to accomplish in the future. Much of what I say has been 
in my recent annual report. However, I believe it is important 
that it become an official part of the record of this committee. 


I know you are aware that the Ombudsman is not only a 
function but also a person. The function of the Ombudsman is to 
investigate complaints against administrative decisions and acts 
of officials of the government of Ontario and its agencies. 
However, to this function every incumbent brings a personal legacy 
and a personal philosophy. 


As a person who has spent much of his life working for human 
rights, I believe the role of the Ombudsman is an essential one. I 
believe the right to complain, the right to be heard and the right 
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to have corrective action taken if one has suffered from arbitrary 
and unfair governmental action are human rights. 


I believe the Ombudsman Act is a link in the evolutionary 
chain of human rights legislation, dating back to the Magna Carta 
and culminating in our recently proclaimed Charter of Rights and 
Freedoms. A landmark event in the process was the United Nations 
Universal Declaration of Human Rights, of which Canada is a 
signatory, signing in 1948 in San Francisco. 


As Ombudsman, my policy for this office will continue to 
reflect my commitment to human rights. For example, article 21 of 
the universal declaration includes the right of equal access to 
public service, and many other articles delineated in the 
universal declaration relate to the work of the Ombudsman. I will 
have for you later today copies of the United Nations Universal 
Declaration of Human Rights so, when you see those articles, you 
can see how it reflects, how it deals with and how it and impinges 
upon, directly and indirectly, the work of the Ombudsman. I will 
have my staff person give you the universal declaration later for 
your edirication. 


After I was sworn in as Ombudsman in March of 1984, I made 
it a priority to make-this office as accessible as possible to all 
of Ontario. By that, I mean the new Ontario, multilingual, 
Piteinacial and multicultural. 


My staffing policies for this office reflect this 
commitment. I am proud to say that my staff collectively speaks a 
total of 25 languages, running the gamut from Cree to Yiddish. In 
my view, if government is asking the private sector to be 
equal-opportunity employers, then it should set the example. It 
should lead the way and be a model employer in this regard. 


As Ombudsman, one of the first problems I encountered was a 
public that was generally unaware of my office. It is ironic that 
the Ombudsman's sole purpose is to assist the public and yet such 
a small portion of the populations knows that the office exists. 


To remedy this, I immediately created a communications and 
public education directorate to inform the various communities in 
Ontario about our services. Years ago, Mr. Maloney had such a 
directorate, but it did not exist for a while. However, he did 
start that and I will not take credit for having it as a new idea, 
because Mr. Maloney did start that in 1975. I just started it over 
again when I took over. ° 


Some of our letters include the publication and wide 
distribution of a newsletter, Equal Times, which explains how we 
work and how to get in touch with us. Just as important, we now 
have internally a weekly bulletin regarding office news and views 
distributed to all staff. Facts sheets about our office are 
available in a dozen languages. Our annual report is published in 
both of Canada's official languages. ae 


We have started a 24-hour, seven-days-a-week answering 
service at our Toronto location. It is necessary for the people to 
reach us, and we do not want people to feel they cannot get in 
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touch with us on the weekend, so we have a good and functioning 
answering service. 


10=308a-m-. 


Also, we have put into a service a mobile information 
display unit where a staff member is available to distribute 
information and receive complaints. This unit has been used in 
various locations across the province. Public meetings on the role 
and function of the Ombudsman, organized with local community and 
voluntary groups in locations where we do not have offices, is 
another ongoing program. We intend to have our next major public 
meeting in Windsor later in the fall. 


We also make as much use as possible of the media. This 
includes public-service radio announcements, participating in 
open-line talk shows and community cable TV programs. 


My own personal efforts include numerous speak ing 
engagements and making myself available for interviews. Since the 
communications directorate was established, we have participated 
in more than 380 speaking engagements and 20 conferences and 
exhibits. Ultimately, my objective is to make our services better 
known to every resident of this province. 


Access is largely a regional problem. As you know, many 
Ontario citizens live closer to the foothills of the Rockies than 
to Queen's Park, yet they are entitled to the same services 
citizens in the south enjoy. Further, we have a disproportionate 
number of complaints coming from citizens in northern Ontario. Ten 
per cent of out complaints come from the eight per cent of our 
population living in northern Ontario. For this reason, and to 
fulfil a commitment I made when I became Ombudsman, I recently 
opened district offices in Timmins and Kenora. These are in 
addition to our regional offices in Ottawa, North Bay and Thunder 
Bay. 


I am also exploring further possibilities of expanding our 
services throughout the province, but I am deterred from creating 
additional regional offices by the cost of the infrastructure 
required to establish and maintain them. 


As an alternative, I am seriously considering the idea of a 
resident local agent, or Ombudsman's representative who could, on 
a part-time basis, act as a liaison person in a number of 
communities across the province. 


This is not a new idea. Newspapers have used what they call 
"stringers" very successfully. In this respect, I am heartened by 
the number of voluntary and public agencies who have offered us 
low-cost accommodation to locate in their communities if we go 
ahead with it. I must have received, in the last six or eight 
months, at least 10 or 15 offers from municipalities, mayors and 
other people, voluntary organizations, offering us facilities at 
very minimal cost in their communities. So we are looking at this 
as a means of utilizing the working out of the concept of the 
stringer. 
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I am determined that rural and northern Ontario be given the 
same services as those provided in other parts of the province. 


In April 1984, I invited the member for Carleton East (Mr. 
Morin), the former director of regional services, and his staff to 
advise me on how this office might best serve the north, and I 
directed them to pay particular attention to the observations and 
suggestions made in the select committee's llth report which 
followed its historic northern Ontario visit in January 1984. 


One of the committee's observations in its llth report was 
that the native people regard the Ombudsman's office in North Bay, 
for example, to be practically as remote from their communities as 
the office in Toronto. 


I have followed up on that observation in a number of ways. 
Our Timmins and Kenora offices have large native populations in 
the area. Therefore, I felt the community would best be served by 
staff members who speak at least one native language. My district 
officer in Kenora speaks both English and Oji-Cree, the 
predominant language in that district. Since Timmins also has a 
large francophone population, my district officer there speaks 
fluent French and Cree, in addition to English. 

ii 

I am pleased to report that both of these offices have 
already had a significant impact in their respective communities. 
Since the January opening, more than 400 complaints have been 
received by the Timmins office, and the number of complaints 
received at the Kenora office has exceeded 200 since the opening 
on April 1. There seems to be no diminution of those statistics or 
complaints that are coming in. 


Also, in order to give all aboriginals an equal opportunity 
to utilize our office, I have appointed a native programs officer 
who is responsible for my outreach initiative to native 
communities. This was again to follow up the select committee's 
visit to the north in which it requested the Ombudsman to be far 
more active in the native community than he had been. 


My intention is to eventually consult with all provincial 
aboriginal leaders--status, nonstatus, Metis and Inuit--and make 
contact with all the native organizations in Ontario. This program 
is now well under way. 


In my recent annual report I discussed my intention to start 
a series of personal visits to establish contact with some of the 
more remote reserves in Ontario. 


In the late fall or early winter, we will embark on a visit 
to the far north and meet with native communities and 
organizations in the very remote areas. This trip will be a 
milestone in the outreach program of this office, for it will | 
afford an opportunity for us to see first hand the task that lies 
ahead in establishing a crediblé presence in remote communities 
that have been ignored for so long. 


Let me now make a few general comments about my fiscal 
philosophy. As you have the responsibility to review my budget 
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submissions to the Board of Internal Economy, I want to assure 
this committee that I am absolutely intent on maintaining the most 
cost-effective operation possible. I believe the citizens Offuors 
province who fund this office deserve top value for their dollar. 


In planning for the 1985-86 budget year, the first budget in 
which I personally had any real part, I was mindful of three 
commitments I made on taking office: (1), my commitment to improve 
staff management, staff morale and staff efficiency; G7 ayeesily; 
commitment to expand service to the public, in particular in 
northern Ontario; and (3), the need to bring a sound system of 
fiscal control to the Office of the Ombudsman. There have been 
criticisms in the past in this area. 1 was fully aware of those 
criticisms when I took over as Ombudsman, and intended to 
immediately rectify them. 


My estimates for the fiscal year 1985-86 were submitted to 
the Board of Internal Economy this June and shortly thereafter our 
office provided a copy of those estimates to the clerk of your 
committee. We were advised by your clerk that any consideration of 
those estimates is technically ultra vires until the House 
reconvenes and the Treasurer (Mr. Nixon) confers the necessary 
authority. 


Under these circumstances, I will defer detailed comments 
about my estimates until you have had an opportunity to consider 
them later in the fall. However, I will say that 1 am committed to 
more constraints in the coming year. In short, I will be doing 
more with less and, I hope, more efficiently. Let me give you a 
few examples of what I mean. 


10:40 a.m. 


1. When our negotiations are finalized to sublet 1,900 
square feet of our premises to the Public Complaints Commissioner, 
our office will save approximately $29,000 annually in rent. 


2. The leasing of our new data processing systems will cut 
our costs in half, from $12,000 to $6,000 per month. 


3. Our switchover to the centrex 3 telephone system will 
result in a saving of $17,160 per annum, effective October 1985. 
Once our office joins the Metro-wide centrex service of the 
government of Ontario, further savings are anticipated. 


4, We will be reducing our travel accommodation costs by 
eliminating many of the higher-priced hotels from our Ministry of 
Government Services listing of Ontario hotels which provide 
Bove typeer discounts. We will stay in reasonable hotels but not in 
the best. 


I am also pleased to report to you that the Provincial 
Auditor's recent report on this office gave us a clean bill of 
health. The auditor's covering letter stated: "The current year's 
review of the Office of the Ombudsman's system of internal control 
and accounting procedures did not disclose any matters of 
significance to be reported on at this eohitaypeaWayshe oecy aclenee tone F) 
backhanded way of saying we are doing okay. 
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There is no dispute that better management results in better 
staff morale and higher productivity. In my recent annual report, 
I outlined the progress we have made in the management of this 
Bifice. 


We have organized the intake, investigative and legal 
functions into five policy field units. I am keenly aware of the 
need to cut down the amount of time it has traditionally taken in 
our office to investigate a case and this reorganization is 
attempting to do so--cut down the time for a case investigation. 
Eleanor Meslin, my executive director, will be talking about that 
more definitively later. 


We have overhauled the statistical record-keeping functions 
of the office for the purpose of presenting more readable 
information that is more reflective of the work performed. 


We have purchased and installed a new computerized data and 
word processing system. When that system is fully on line, even 
more detailed statistical analyses will be available for the 
benefit of your committee. 


We have reorganized the word processing functions in the 
office and we are now achieving a 24-hour turnaround for word 
processing assignments. ‘ 

We have introduced a salary classification system patterned 
after the Ontario civil service to achieve a more equitable salary 
structure. Shortly, a comprehensive grievance procedure will be 
introduced. 


To enhance efficiency and effectiveness, our office has 
adopted the concept of managing by results. MBR involves the 
participation of all levels of management from the beginning of 
the budgetary planning process to accountability for achieving 
results. 


In concert with these measure, we have introduced an 
equitable performance appraisal system based on MBR philosophy and 
also a staff training and development program for our entire 
Organization. 


I now believe this office is in basically good health. We 
have a competent staff in a streamlined organization. We have an 
adequate budget and a sound system of fiscal and management 
control. 


More than 10 years have elapsed since the Ombudsman Act was 
Dass in this province. During those years, I believe the Office of 
the Ombudsman has established itself as an authentic agent for 
administrative justice for the people of Ontario. However, we 
cannot rest on our laurels. As we enter our second decade, many 
challenges lie ahead; challenges our office cannot effectively 
address withoUt your assistance and your help. 


For one, as you are aware, this office has reached an 
impasse in the resolution of certain complaints against the 
Workers' Compensation Board. I will reserve my comments on the 
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systemic problems I have identified in my annual report until the 
time set aside on our agenda later in the week. 


There are other areas where I am concerned about possible 
systemic problems. Specifically, these involve overcrowding in 
correctional facilities, health care in nursing home, and the 
housing of native people in certain parts ofsOntario. Ini)addition, 
in 1980, the justice committee produced a report which contained 
119 recommendations on how to improve the Ontario Housing Corp. L 
intend to study this report very closely and 1 will be consulting 
on it later. 1 am currently considering how I will proceed on all 
these matters, and you will certainly be informed of my efforts. 


For another, I believe the time to implement amendments to 
the Ombudsman Act is long overdue. Your predecessor, the select 
committee on the Ombudsman, supported the package of amendments 
prepared by my predecessor more than five years ago and submitted 
to the then Attorney General for his consideration. 


When I became Ombudsman, I reviewed those amendments and 
added several more which I considered to be of supreme importance 
to the better functioning of the Office of the Ombudsman. The 
effect of some of these amendment would permit the Ombudsman more 
effectively to perform his investigative function for the benerit 
of the people of Ontario. 


However, as many who have dealt with my office know, the 
Ombudsman Act currently imposes a duty of secrecy that somewhat 
prevents me from publicly commenting on these and other matters. 
One of my most important amendments will allow me to make special 
reports to the Legislature or to comment publicly on matters about 
my tesponsibility or investigations when Il believe it is in the 
public's interest to know. 


Another of my major concerns is the lack of public awareness 
and understanding about the Office of the Ombudsman. For the 
citizen to use the Ombudsman, the citizen simply must know about 
him. I have made a start in increasing the level of public 
awareness and knowledge through my education programs, but much 
more must be done. 


Regrettably, the Ombudsman Act does not address this 
critical need of public education. One of my proposed amendments 
will remedy this. It will make the Ombudsman legislatively 
responsible for providing and conducting programs of public 
information and education. 


Another amendment involves financial compensation. From time 
to time the only way of rectifying a wrong done to a citizen is to 
pay him or her money. There are some situations where the 
government is willing to pay but is unable to do so because he 
lacks the necessary statutory authority. Through the co-operative 
efforts of the select committee on the Ombudsman and the 
Treasurer, an amendment was agreed upon that would permit the 
payment of money where no other legal authority was available. 
This important amendment will allow the Ombudsman and the 
government to give full effect to recommendations where money 
should be paid to correct an injustice. 
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In mid-August a committee from our office met a counterpart 
in the Attorney General's office and a basic agreement was reached 
on a package of amendments. The majority of the amendments are 
simply housekeeping. However, two or three of the substantive ones 
need more discussion. After our discussions with the Attorney 
General (Mr. Scott) are completed, your committee will receive the 
whole package of proposed amendments in the fall, I hope. 


I am hopeful, as well, that your committee will support 
these amendments and use its good offices to speed their passage 
and thus permit me more effectively to perform my investigative 
function. 


Finally, as this office enters its second decade, I believe 
it is an appropriate time to consider whether or not other areas 
of governmental activity should be the subject of the Ombudsman's 
investigative responsibility. 


In my annual report I made the statement that I would not 
ask the Legislature and the public to expand the Ombudsman's 
jurisdiction in other areas of governmental activity until a 
process of full and frank discussion has been completed and a 
consensus has been reached about the utility of such an expansion. 
I repeat that statement because a misconception emerged that I 
simply wanted more power. That is just not the case. But I do feel 
I can no longer ignore the demands on our office for added 
services--services that we have not looked at in 10 years. What I 
do want is more advice and a structured forum for a full 
discussion of the issue. 


10:50 a.m. 


Certainly a case can be made for expanding the Ombudsman's 
jurisdiction. During the last 10 years our office has received 
hundreds of complaints about the actions and decisions of 
municipalities, public hospitals, universities, conservation 
authorities, children's aid societies, farm products marketing 
boards and the Ontario new home warranty program. These are all 
bodies that receive major provincial funding or are under various 
degrees of regulatory control by the province but are not within 
the jurisdiction of the Ombudsman. My predecessors have considered 
their jurisdiction over these agencies and concluded that they 
were not subject to the Ombudsman's investigative authority. 


As you know, the Ombudsman's jurisdiction is circumscribed 
by subsection 15(1) of the Ombudsman Act, which gives authority 
"to investigate any decision or recommendation made or any act 
done or omitted in the course of the administration of a 
governmental organization." "Governmental organization" is 
interpreted to mean a ministry, commission, board or other 
administrative unit of the government of Ontario and includes any 
agency thereof. 


As you are well aware from your constituency work, the 
technicalities of jurisdiction are usually the last things on 
people's minds when they need help. They are hurting and they want 
help, irrespective of whether it is a municipal, federal or 
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provincial matter. All they know is that they have a problem. When 
they get shuffled around from one jurisd#ction)cos thepothercgit 
becomes most discouraging. 


Citizens who have complained to this office about the 
organizations I have mentioned have been referred elsewhere, often 
with great reluctance by our staff because of our commitment and 
desire to help all Ontario residents who seek our assistance. 
Often there is no really adequate referral available. For example, 
a complaint against a university in Ontario might be referred to 
the university ombudsman, but of the 15 universities in the 
province, only two have ombudsmen. 


We do have jurisdiction over all community colleges, so we 
hear complaints from them. The question might logically be asked: 
"Why not look at the universities’ structure? They are similarly 
funded, just about, and they are primarily funded by the province 
of Ontario."' We do have jurisdiction over community colleges. We 
hear a number of complaints about people and practices in 
community colleges and we handle them. 


Another example might involve the historical malaise between 
native organizations and children's aid societies. A complaint 
from a native citizen or group against one of Ontario's 50 
children's aid societies might be referred to the Ministry of 
Community and Social Services. The Ombudsman has the jurisdiction 
to investigate the adequacy of the ministry's investigation, but 
would not be able to comment on the actual merits of the case. 


Aside from children's aid societies, let me add that there 
are 838 municipalities, 220 hospitals, 39 conservation 
authorities, 24 farm products marketing boards and the Ontario new 
home warranty program that are completely outside the powers of 
the Ombudsman. 


For your information, I have appended a survey of Canadian 
and selected United States ombudsmen and their jurisdiction over 
municipalities, public hospitals, universities, children's aid 
societies and conservation authorities. You will notice that 
Ontario is exceptional in that the Ombudsman has no jurisdiction 
in any of these areas. 


You will see the tables; I will not read from them. You will 
see the explanatory notes in the next four or five pages. You will 
see what other jurisdictions do. My staff prepared this on a 
research basis, and you will see that many of them have that 
jurisdiction. Nova Scotia has jurisdiction over municipalities, 
for example. The American ombudsmen have the jurisdiction, and it 
is something you may want to consider very carefully. The research 
material ends and I start again on page 34. 


For your information, I am also presenting a statistical 
table of the numbers of complaints received against 
municipalities, children's aid societies, hospitals, conservation 
authorities and universities by our office in the last five fiscal 
years. : 
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I have just a very brief comment on the chart that says 
Nonjurisdictional Complaints Received. Just in terms of 
municipalities, in 1980 and 1981 we received 25/7 complaints 
against municipalities. By 1984-85 and 1983-84 that had jumped to 
787 complaints. In the table just a little lower, in 1984-85, are 
7/1 compiaints against municipalities. There is a sharp rise in 
nonjurisdictional complaints in respect of municipalities. 


Municipal complaints aside, the present trend of complaints 
in these areas would not suggest that a very large increase to our 
resources would be necessary to keep the work load manageable. 
However, I must admit that this is simply conjecture. 


The question of municipal jurisdiction is a more difficult 
one. This matter has been the subject of debate since the late 
1960s consequent upon the recommendation of the Honourable James 
C. McRuer, who was commissioned by the province to conduct an 
inquiry into civil rights in Ontario. One of the recommendations 
of Justice McRuer's monumental report was the creation of the 
Ombudsman for municipal concerns. In the actual legislative debate 
of the Ombudsman Act in 1975, four members addressed the issue of 
municipal jurisdiction. I include their comments from Hansard for 
your perusal. 


You can go to page 39. On the pages in between are all the 
comments of legislators who had things to say about this whole 
question of municipal jurisdition. 


Certainly the extension of the Ombudsman's jurisdiction to 
municipalities would have a very significant impact on this office 
and would require a major increase in resources. In this area, l 
believe it would be proper to restrict the Ombudsman's 
jurisdiction to administrative decisions and exclude the actions 
of municipal councils. That would be consistent with our tradition 
of elected officials not being accountable to appointed ones. 
However, at this stage such a discussion is hypothetical. 


What I believe is timely is a good hard look at the whole 
issue of expanded jurisdiction. I believe the most appropriate 
forum for such a study is a committee of the Legislature, ideally 
your committee, this standing committee, 


On the issue of municipal jurisdiction, let me inform you 
that on August 14 of this year, the Minister of Municipal Affairs 
for Quebec called for discussions among all of Quebec's 1,200 
municipal secretary-treasurers to advise him of the feasibility of 
creating a municipal ombudsman post for the province. The minister 
was following up on a proposal made by the Quebec Ombudsman during 
the Canadian Ombudsman Conference held in Quebec City last May. 


In our province, a survey of municipal officials on this 
issue may well be a valuable initial step to obtain information. 
You and your committee are in a position to set your own 
procedures, to feel the pulse of this province, to get the 
necessary public input to assist in your deliberations. Should you 
consider it appropriate to conduct such a project, our resources, 
our staff and our office would, of course, be made fully available 
to you. 
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For our partyenle canmesyourkoiticemis ready to accept any 
mandate to increase and improve our service to the public. 


At this time, I will aiso address three other matters that 
are outstanding from the past fiscal year. One concerns the 12th 
report of the select committee on the Ombudsman. The second 
concerns the creation of a federal ombudsman. The third deals with 
the jurisdictional challenge of the Ontario Labour Relations Board. 


With respect to the i2th report, I am pleased that the 
select committee expressed its confidence in the ability of my 
office to work productively with that committee. However, there 
seemed to be some misunderstanding about my intent "to foster a 
climate of mediation and conciliation with the ministries,'' an 
approach I used when I was director and chairman of the Ontario 
Human Rights Commission. The committee expressed concern that I 
might apply the styles of mediation and €concisiatronetogevery 
aspect of my functions and suggested that the roles of the 
chairman of the Ontario Human Rights Commission and the Ombudsman 
of the province are not truly analogous. 


Let me assure this committee that such a concern is 
unwarranted. The function of the Ombudsman is clearly stated in 
subsection 15(1) of the Ombudsman Act, that is, "to investigate 
any decision or recommendation made or any act done or omitted in 
the course of the administration of a governmental organization 
and affecting any person or body of persons in his or its personal 
Capacity." 


Laer. 


The function of the chairman of the Ontario Human Rights 
Commission is to administer the Ontario Human Rights Code. The 
Ontario Human Rights Commission is a governmental organization; 
therefore, the decisions of the chairman are subject to the 
scrutiny of the Ombudsman. Although our functions are different, l 
believe, in the broad sense, the roles of the Ombudsman and the 
chairman of the commission are truly analogous, namely, to achieve 
justice for aggrieved citizens. 


In my view, justice itself is non-negotiable. However, there 
are many ways and means available to achieve justice. Subsection 
16(3) of the Ombudsman Act states that "the Ombudsman may 
determine his procedures" subject only to the act and any general 
rules the assembly may make for the guidance of the Ombudsman 
under the act. Mediation and conciliation are not excluded as 
procedures available to the Ombudsman. This is exactly what I use 
in bringing down the number of cases with respect to the Workers' 
Compensation Board and other ministries. 


The select committee was correct in its observation that 
once the Ombudsman's investigation has been completed and he 
formulates a conclusion and recommendation which support the 
complainant, he becomes the representative of that complainant in 
his dealings with the governmental organization, the Office of the 
Premier and, lastly, the committee. The committee might have added 
that in those cases where the Ombudsman finds the complaint 
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unsubstantiated, the Ombudsman assumes the role of advocate for 
the position of the governmental organization. 


Before the Ombudsman's investigation has been completed, 
there are often occasions where the techniques of mediation and 
conciliation can be invaluable to achieve justice. In no 
circumstances would I permit the rights of an individual to be 
abused, abridged or abrogated and the merits of a case to be 
compromised by adopting the role of mediator/conciliator. But if 
equity could be better achieved by adopting such a role prior to 
the conclusion of my investigation, I simply will not hesitate to 
do so. 


I fully agree with the committee's observation that "any 
approach which relieves atmospheres of confrontation and tension 
is a welcome addition."' Frankly, I believe in talking to people, 
meeting with them and writing fewer letters. That is the approach 
I have been trying to initiate. 


As I have stated in my annual report, senior members of my 
staff have met regularly with senior officials of the Ministry of 
Correctional Services during the past year to resolve worthy cases 
before I issue a final report. This method has proved. very 
successful in coming to agreement in cases dealing with issues 
such as advising inmates who have lost the right to earn remission 
of their rights of appeal and the right of inmates to be paid 
interest on money held for them by the ministry. It is my 
intention to introduce this procedure with other ministries in the 
near future. 


Another matter I wish to mention is the issue of a federal 
ombudsman, because it seriously affects our operation. I forget 
the exact percentage my executive director told me, but many of 
our nonjurisdictional complaints deal with federal matters. 


I am pleased to report a recent development. On August 20, I 
delivered a paper at the Canadian Bar Association conference in 
Halifax, calling for the creation of a federal ombudsman. 
Immediately afterward, the Canadian Bar Association council 
unanimously passed a resolution urging the immediate creation of 
an ombudsman at the federal level. 


As you may recall, the Canadian Bar Association's 1964 
resolution calling for an Ontario Ombudsman was one of the major 
precipitating factors in the creation of our office. I am very 
hopeful that history will repeat itself in this important matter. 


Finally, let me update you on the status of the Ontario 
Labour Relations:Board's challenge to our jurisdiction. On August 
28, our application for a declaratory order to determine this 
issue was heard in Divisional Court. Judgement has been deferred, 
and I will advise you when the outcome is known. 


Gentlemen, we share the same goal: to maintain the most 
effective and efficient Ombudsman's office that is possible, an 
office that will truly serve the people of this great province. I 
look forward to working with you to achieve this goal. 
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Mr. Philip: Dr. Hill, there are a number of issues here 
which we discussed in our meeting with you in your offices. I am 
pleased to see that a number of changes have come about under your 
jurisdiction as the new Ombudsman, which were chiefly criticisms 
of the previous acting Ombudsman. 


I would like to discuss in more detail page 19, the 
organization of the intake, investigation and legal functions into 
five policy field units and the way in which you have been able to 
cut cown the time it takes to investigate a case. This was a major 
criticism of the committee in the past, that justice deferred for 
long periods of time is often justice denied. I wonder if Mrs. 
Meslin would care to bring the committee up to date as to the 
turnaround time and how this is now operating. 


Mrs. Meslin: Perhaps you might wait until after the 
statement 1 am going to make, unless you want me to go through it 
now. Would you like the response now, or do you want to wait? 


Mr. Philip: We can wait. 


You mentioned the systemic problems, which is an important 
addition to what you are doing that the other ombudsmen were not 
teally involved in. I notice one of the areas that is missing on 
page 22 is Ontario Housing Corp. It will come as no surprise to 
you that I have been fairly critical of the systemic problems 
existing in that agency. I am wondering if that is on your short 
list or your long list to investigate for systemic problems. 


Dr. Hill: I noticed that omission in your copy. In my 
copy, in the third paragraph of page 22, I have made an addendum. 
This is off the top of my head and I will read it again: “In 
addition, in 1980, the justice committee produced a report which 
contained 119 recommendations on improving Ontario Housing Corp. lI 
intend to look at this report more closely.'"' I am sorry it was not 
in the original copy. We have that report before us and we are 
studying it now. 


Mr. Philip: I am sure you would receive the co-operation 
of the committee. I chaired that investigation and we found a 
number of major problems in OHC. The researcher for this committee 
is the same researcher who worked for the justice committee at 
that time, and I am sure we would be happy to work with you on 
analysing the major problems in OHC, because there are major 
examples of injustice being created by that agency against 
battered women and a number of other people who are residents in 
those projects, not to mention that it is grossly inefficient at 
times. 


When you talk about special reports, are you thinking of the 
same way the Provincial Auditor does special reports on systemic 
analysis of particular agencies? Is that the kind of thing you are 
talking about? 


Dr svHillé li wantéthat®optionl open scommesmiteesees a 
social problem of serious and major significance to the 
Ombudsman's office reflecting in our case load and in our work for 
that ministry or whatever, I would like the opportunity to issue a 
special report on that matter and a public report on it. 
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Mr. Philip: )Do youysee >a need) for taking certain 
ministries or certain agencies on a systematic basis and going 
into those in the way the Provincial Auditor would do, to examine 
whether there are systemic problems from the point of view of 
human rights? 


mi:10 a.m. 


Drwerti Disstlodocmin, ayway,.l am abit, worried because I 
do not want ministries, the government or the agencies to feel I 
am on a fishing expedition. There is a very delicate line, but 
where there are obvious illustrations and obvious problems that 
impinge upon the Office of the Ombudsman, I would like to use 
those as a jumping-off place instead of saying, "At this time of 
year, Il am getting ready to look at this ministry" or "At this 
time of year, I am going to get into that ministry" or whatever. I 
should only do that when I have the information coming to me that 
is teflected in the case load and in problems with the office. I 
would like to use that as more or less the basis for any special 
report or any special investigation. 


I do not want to go systematically. Lord knows, I am busy 
enough doing the other things I am trying to do administratively. 
I would not like to go on a routine examination of ministries. I 
fownot think I should do that, but I do think 1 should do: it where 
it impinges on the work of the Ombudsman. 


Mr. Philip: On page 25, you talk about the educational 
role. Do you see that largely as informing the public of.the role 
of the Ombudsman and the service that is available through the 
Ombudsman? Do you see it more expanded in the way in which some 
legal aid clinics perhaps have worked their way into providing 
educational courses for people on the kinds of assistance they can 
get through other people who play a quasi-ombudsman type of role 
in our society? 


Drv Hall sel e@ewould ‘be helpful. 1. sdook upon it asi working 
with two sectors, governmental organizations such as the Ontario 
Human Rights Commission and legal aid and other agencies, in joint 
educational programs where we hélp each other. For example, I want 
to see our material and literature in the offices of legal aid and 
the Ontario Human Rights Commission; I want to work jointly with 
them on educational programs. 


I do not want to simply sit down at a conference and explain 
the role of the Ombudsman. I know that has to be done, but I want 
to work with government agencies in producing educational programs 
and working out educational programs, especially with the Ontario 
Human Rights Commission. As significant, 1-also want to work with 
volunteer organizations in a community to let them have some input 
on the educational work of the Ombudsman's office. 


Too frequently, government organizations have a tendency to 
lecture to private organizations and the voluntary groups and tell 
them what we do, what they should do and things of this nature. lI 
want to reverse that. Whenever I have educational conferences, I 
would like to see local communities assist us in organizing the 
conference, in setting it up, setting the agenda and having the 
speakers. In other words, they must be equal participants. 
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If you are going to have an effective community program, the 
voluntary sector has to have equal input as well as the 
commissions, boards and tribunals that have been working with us 
before. That it is a new partnership I am working at here. We are 
experimenting with it. We are trying to work on it. 


In Windsor we are going to operate that way when we have our 
conference in November or December. We are going to ask for 
voluntary participation in organizing it. We are going to ask the 
labour, business and religious organizations to help us. It is a 
new thing we are experimenting with. I hope it departs from the 
traditional lecture conference forum, which is not effective when 
you are doing community work. 


Mr. Philip: One of the complaints against the former 
Ombudsman, which you have talked about, was the lack of any kind 
of grievance procedure within the Office of the Ombudsman. I 
forget which page it is on, but you say a procedure will be 
adopted soon. What does "soon" mean and when will it be in place? 


Dr. Hill: I made the statement that I intend to bring it 
in, and that is irreversible. The problem is that it is a complex 
thing; it is far more complex than I thought originally. There is 
not a single Ombudsman office that I know of that has a grievance 
procedure, in Canada or any place else. I have no precedent. I 
have called the other offices. They do not have a grievance 
procedure; their Ombudsman is the end of the line. I am not saying 
this is good or bad, but I could not go back and find out what 
other offices do and how they handle grievances. 


The staff has given me a report. I have now gone through 
certain labour arbitrators and other arbitrators to get their 
opinion on how that procedure should be brought in, how it should 
be devised. The staff made a submission to me and I am looking at 
it, but there will be some revisions to it. 


It is my intention to have that procedure in place before 
the end of! thet£iscal vyearwiir. wehilip- 


Mr. Philip: You talk about management by objectives or 
management by results. I would imagine that by implementing that 
you would eliminate the probability of a lot of grievances in the 
first place, would you not? 


Dr. Hill: I would hope so. That is a hope, but people 
who want to grieve are going to do so, irrespective of management 
by results. Mrs. Meslin may want to comment on that. 


Mrs. Meslin: That does not overrule or override the 
necessity for a grievance procedure. Employees have other matters 
that need the grievance procedure to be heard. Although having a 
good management-by-results process will assist us and assist 
employees in understanding what results are expected, we still 
need a grievance procedure. 


Mr. Philip: When you speak of management by results, I 
take it that in no way includes a system of merit pay, which has 
been such an abominable failure in other jurisdictions. 
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Mrs. Meslin: The management-by-results process is far 
more a procedural thing in terms of work results expectations. It 
is does not relate directly; it is a tool to help with making 
decisions in the area of performance appraisals, but it is only a 
tool. 


Mrs Philip: You, talk about othereresponsibilities. 1 am 
wondering if you think that privacy legislation and freedom of 
information legislation might have been handled more appropriately 
by having one Ombudsman, namely, yourself, as the arbitrator 
rather than setting up a--let me go at it in perhaps a more 
diplomatic way. 


Would you agree that in all jurisdictions the setting up of 
multiple ombudsmen has proven to be less efficient than setting up 
one ombudsman's office that is able to take care of problems 
within that governmental jurisdiction? In other words, it is not 
productive to have a multiplicity of ombudsmen as the federal 
government has with a language commissioner and a military 
commissioner, and other jurisdictions have made similar errors; it 
is better to have one ombudsman with a number of divisions than a 
multiplicity of ombudsmen. 


Dren Had oi eanenot, positive. Tvlook atitherEuropean 
ombudsmen. There are many federal states and jurisdictions in 
Europe that have multiple ombudsmen, and in some cases they seem 
to be working okay. The system seems to be working all right. It 
does not mean it would work all right in Canada. 


It is a question of weighing: Do you want one major 
bureacracy or a whole system of little bureaucracies? I will be 
very frank, there are some dangers in both systems and I am still 
weighing them. 1 am stiil trying to decide on that issue. I have 
not decided and am still studying it. 


I can see the value of one ombudsman covering everything 
federally and provincially. I can see also the argument by 
municipalities for a municipal ombudsman. I am just not convinced 
I have an answer that one or the other is better. 


Mr. Philip: Is it not very confusing for Joe Blow 
Public, who goes to the Ombudsman and is told he has to go to 
another ombudsman or a different commissioner? 


Dr. Hill: Sure. It could be confusing. It depends on how 
Beis set up) butiyes, it could? be. 


Mr. Philip: Would you agree that as far as cost- 
effectiveness iS concerned, some ombudsmen in some jurisdictions 
may not make too much sense? For example, the Privacy Commissioner 
of Canada has very few cases. What is the case load of the 
Information Commissioner of Canada? 


Dr. Hill: I cannot remember the exact number but it is 


Bairly small. 


Mr. Philip: Would you agree that if a freedom of 
information act were passed here, the number of complaints in that 
area also probably would be proportionately small? 
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Dr. Hill: It depends on the stature of this office and 
how it is viewed by the public. I am bit reluctant to try to come 
down with a definitive answer because we have been affected by the 
fact that in the past year we have had horrendous and in some 
cases splendid changes in the office, but they have been enormous 
in terms of the work load. I guess I am a little hesitant because 
I would have to consider the fact that we would get another major 
area on top ofethat. 


I am not shy: of if, but Il amathinking about. 1h very 
carefully before 1 say, "That is a great idea; drop it in our 
area.'' It might involve considerable additional staffing or 
additional work, and I would want to think about it very carefully. 


Mr. Philip: I will not ask you my final supplementary, 
which was whether you agree that it might be better to have the 
Freedom of Information Act under you than under separate 
commissioners. I will save you from that. 


Dr. Hill: That is a tough one for me’ to’ answer today. 1 
would not shy from it as quickly there, but I would want to think 
apout ita thell sotmamslou. 


Mr.ePhilip:sOfeall thegexpanded areasgyousnave 
mentioned--children's aid societies, farm products, farm marketing 
boards, the Ontario new home warranty program, public hospitals, 
and universities--which one would you say would have the greatest 
need? Do you have any system under which you would rank your 
priorities if the government were to phase in your authority? 
Where do you see the greatest need to expand your authority first? 


Dr. Hill: I guess it is a questionjofevalues.) if as 7 
have been I am considering the problem of native people, for 
example, which has been one of my priorities, I might say to you l 
am very interested in the whole question of children's aid 
societies and native people. That is one area. That is not as 
large an area as the question of municipalities and all the things 
that take place there, but the people who are hurting more are the 
people in northern Ontario, the native people, with respect to 
this whole question of children's aid -societies. 


I might turn around then and say universities. We have 
community colleges. I set up the ombudsman program at the 
University of Toronto, and I know how effective and helpful it 
was, but there are no other ombudsmen, other than one other in 
universities, and there are a lot of problems, a lot of 
complaints, involving students, faculty and others. The ombudsman 
system at the University of Toronto is working well and is badly 
needed in other places. 


I would be in a conflict. I would say I might put the 
universities as number three on my priority. In terms of dire 
need, I would say native people and children's aid societies. 


Mr. Philip: I would love to explore later examples of 
the types of complaints you get in those nonjurisdictional areas 
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where we get some grasp of it, but I will not take up the 
committee's time at the moment. I will give the floor to some 
other member, with the right to come back and ask some questions 
later on. 


Mr. Bell: Mr. Chairman, before the next member asks his 
questions, 1 remind everybody that in so far as the issues raised 
by Dr. Hill as to amendments to the act and expansion of his 
jurisdiction are concerned, you have set aside the greater part of 
half a day, if not a day, next week, specifically Tuesday, to 
discuss that in more detail. The issues are such that I think some 
reflection is required by all concerned before getting into the 
real substance. I am sure Mr. Philip has more questions than the 
preliminary ones he just asked. With a couple of exceptions, when 
it becomes my turn this morning, I am going to defer those areas 
until next Tuesday. 


Mr. Chairman: Any further questions? 


Mr. Hennessy: You mentioned Timmins and Kenora. Would it 
be possible to give me an estimate for the city of Thunder Bay of 
how many cases you have and how many cases were resolved? Could 
you give us sort of a score sheet in regards to what happened and 
the percentage of the cases you solved in that area? 


Dr. Hilt fiedomnorthave it at my fingertips, but Tican 
provide you with that shortly. I have not got it here, but Mrs. 
Meslin has made a note of it and we will get that information to 
you. eg ti 


Mr. Hennessy: There are a few cases where people reach a 
standstill and they come to my office and then go to another area. 
Eventually we tell them to go to the Ombudsman's office, and then 
perhaps we do not hear back from the people any more. I would be 
very interested to know whether the cases were resolved or what is 
happening at that time. 


If I could get that necessary information, it would be 
helpful. The city of Thunder Bay has a population of 113,000 and 
therefore it is almost half of northwestern Ontario's total 
population of 250,000. Maybe it is more, because a lot of people 
come from Nipigon and the surrounding area of Schreiber or 
Geraldton into Thunder Bay to make their complaint. Then you do 
not hear anything more about it. I am concerned in that area. 


Dr. Hill: Since I have taken over as Ombudsman, I have 
requested that my staff reply to the public with respect to any 
correspondence we receive and I want the reply ready to go out 
within five days. 


Mr. Hennessy: Would it be possible for your staff to 
notify the local member? Mr. Foulds and I may be interested in a 
case to know what has been done with it. Sometimes it comes to us 
and our work load does keep on getting larger and the first thing 


you know we forget. It would be interesting to know how people 
come out with some of the problems they have. 


Mrs. Meslin: If you have referred a case to us, we 
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generally keep you apprised of what has happened. List hates. not 
happening, we would like to know about it. 


Mr. Hennessy: I would appreciate getting the score sheet 
in regard to what is served. 


Mr. Philip: The member is asking you to inform him of 
all cases in his riding boundaries. I think it would be contrary 
to the privacy of the individual to have anyone informed, even his 
own MPP, unless he so requested. 


Mrs. Meslin: We can give him totals of how many cases 
come into Thunder Bay, without disclosing the names. 


Mr. Zacks: We cannot disclose the names. When we take 
complaints we ask the complainants, who usually come of their own 
volition, whether they would like their MPP informed or kept 
informed of the process or the investigation. If they say, "Yes," 
it is checked off on the complaint form we keep in the file and as 
a practice we try to do that. Sometimes they will say, "Definitely 
not,” and .weawd LL motwdo -ityythl gity iswreterpredsbyean My ec alc 
kept informed. 


Mr. Hennessy: I am concerned that if I do get a case and 
I know it is at a dead end and feel the only place to get it 
solved is the Ombudsman's office, then once it leaves my office 
sometimes I do not hear. Unless things keep on occurring, I do not 
follow it up because I feel it is in safe hands at the Ombudsman's 
office and I can no longer do anything about it when it has 
reached that stage. 


I am not interested in knowing about every case. 1 have 
enough work as it is without looking for more. Some of these cases 
would not concern my riding anyway and therefore would be out of 
my jurisdiction. I am concerned about the few that do go to your 
office and I do not hear what happened to the case. As a member, 
when they come to my office and it is in my riding, 1 am entitled 
to know what happens to the case. 


Dr. Hill: You should be hearing, yes. We will have to 
look at that one. 


Mr. Zacks: You should be hearing unless the complainant 
does not tell us you have sent him. If you would send us a letter, 
ifjit' is a practice of constituencyvotticesgtogwnoitesoretelepnone 
that they are sending someone over and to keep them informed, we 
would do that. Unfortunately, some complainants do not let us know 
their MPP is involved in the matter. 


Mr. Hennessy: Any member here would know you do get a 
lot of cases in your office and they have been to seven other 
people before coming to you but they do not let you know they have 
because they have a "no'' answer and they are coming to you looking 
for that ''yes'' answer. A lot of times you do not know about it. 


Dr; Hill: We will calk togMrveDunndll gicomsches Thunder 
Bay office and look into that whole matter and make sure you get 
the proper response. I can assure you of that. 


m2 30 a.m. 


Mr. Sheppard: Dr. Hill, we all have a lot of workers’ 
compensation cases. When anybody comes into my office and we have 
to write correspondence, usually the people in the WCB office get 
back to us and give us the results. That goes in a confidential 
file. I have referred a number of people to the Ombudsman's 
office. Only once or twice have I ever got any replies back on the 
results. 


Following along with what Mr. Hennessy said, I am wondering 
if we could not be treated the same way. Any time we sent a letter 
to the Ombudsman, would it be possible to get the results back? I 
know there are a lot of WCB cases in my riding which do not come 
to the member. They try to solve it themselves. The only cases we 
get are the ones they cannot solve themselves. I think we would 
like to get a follow-up. As Mr. Hennessy says, we are not 
concerned, we have done all we can do, yet we would just like to 
know the results. 


Dr. Hill: If you have referred a matter to us, as a 
courtesy I certainly acknowledge you should be receiving a 
follow-up as to what has happened, and I have instructed my staff 
to do so. If that is not happening, I will find out why. 


Mr. Sheppard: I cannot say at present, because I think I 
wrote a couple of letters in the last four to six weeks. I presume . 
I will be getting letters back. 


Dre Hill? TPfVyou'write “a letter to us ‘regarding a 
constituent, a person with a problem, it is our practice always to 
answer, to respond and to tell you what happened. We will have to 
mueck up®on “it, that is “all. 


Mr. Sheppard: To follow up on something Mr. Philip 
touched on, you said that of 15 universities in Ontario, only two 
had their own ombudsman. Do you think it is necessary that each 
university should have its own ombudsman, when we have one 
Ombudsman for the province? Do you think if each university had an 
ombudsman, it would make your problems less? 


Dr. Hill: As you know, we do not have jurisdiction over 
universities at all with regard to the whole question of an 
ombudsman. I can only say that I watch the ombudsmen in 
universities, at Concordia University and the University of 
Toronto, work very effectively. I was involved in that before I 
even started coming back to government to work as Ombudsman. It 
wotked very effectively and very well. I have seen the reports. lI 
have seen the things they have handled. I have seen the way they 
function. 


I know other universities, although I cannot give you the 
number, have had a number of problems that might have been 
effectively resolved with a university ombudsman. With the proper 
resources, I am prepared to look at that and take on that 
function. That would be good. On the other hand, and this is what 
has to be debated, has to be discussed, the universities might 
say: "Stay out of our hair. We can handle our own problems." In 
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fact, one wniversity person did tell me, "Look, we can have our 
own ombudsman.'' I said, “Why do you not have one yet?" He said, 
"Tt is just that we are still thinking about it."' So some of them 
say they can handle their own problems, but we are quite prepared, 
if that’ jurisdictions asehanded sosus; (Coy takeniop over. 


Mr. Sheppard: I am surprised they would say that. I was 
looking for the comment that, if they had enough money, they would 
all have their own ombudsman. 


On page 32, you mention children's aid societies, 838 
municipalities, 220 hospitals, 39 conservation authorities, 24 
farm products marketing boards, and the Ontario new home warranty 
program. If you were to take on all this extra responsibility, 
your staff would almost have to be doubled, would it not? 


Dr. Hill: We are not sure. In respect of municipalities, 
there might have to be a major increase. That is really a big 
jump. We are not certain there would be that much significantly 
additional staff if we took on other jurisdictions. Our staff tell 
me that, from informal and nonjurisdictional complaints and so on, 
there may not be a major jump. If we took on the municipalities, 
you must realize there would be a major concern. With the others, 
I am not convinced there would be a major increase in our work 
load. The work would be covered and the public would be covered. 


Mr. Sheppard: There was one other point of interest I 
wanted to raise, and that was the number of people in Ontario who 
do not know anything about the Ombudsman. I think we discussed it 
when we were in‘your office in July. I have been thinking about it 
since then. No matter how much advertising you do and how many 
letters you send out to every board, I think it is going to take 
time for people across Ontario to be educated to the fact that an 
Ontario Ombudsman exists. I think, and I am sure you think the 
same way, it is going to be a matter of time before the people 
learn about it. 


You mentioned several new offices that you would like to see 
start up in Ontario. Have you thought about adding any to the ones 
you mentioned today or the ones you mentioned in July? 


Dr. Hill: I mentioned in my speech the fact that it is 
in many ways cost-prohibitive to go around the province setting up 
regional offices. l)just cannot .do it. Isamygoingsto navejaabig 
battle with government and I am going to have a battle with 
everyone if I try to set up 10 regional offices, so I am trying to 
think of palatable alternatives. 


One is the concept, which I mentioned, of the stringer, the 
newspaper concept whereby you use a local community person on a 
part-time basis to work for the Ombudsman and handle matters for 
us on that basis. We are looking at that very closely as an 
alternative to setting up new structures with a costly 
administration to deal with them. 


I think we may have to look in southwestern Ontario. We have 
nothing in Windsor; we have nothing in London. I have a priority 
on the north. The first thing I said when I came here was that I 
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wanted to do something in the north because they desperately 
needed it. You have to have some priority, and I felt the north 
was a priority. 


I am also looking at southwestern Ontario. People in London 
have written to me a number of times and said, 'We have no service 
here.'' People in Windsor have said the same thing. What are you 
going to do about Sarnia, Amherstburg, Chatham and that whole 
area? They have all written to me. It may be that the concept of 
the stringer will be a way to handle that without costing much 
money. 


Mr. shepparc: I have one other question. Now that there 
are not quite constituency offices in Ontario--I understand 
two or three members do not have one--would you ask this of some 
of your staff who have been with the Ombudsman's office for 10 
years: do the constituency offices across the province more or 


less act as and run as an Ontario Ombudsman's office in trying to 
get the information to your office? 


In the last five years there seem to be more people coming 
in and I am directing more people to phone or to write to your 
office. I just wonder whether all the constituency offices see the 
same thing happening. 


Dr. Hill: I can say we are seeing an increase in the use 
of our office by the constituency offices. There is no question. I 
cannot give you the exact number, but I am getting more letters 
from members of the Legislature and I am getting more requests. 


In your way you are ombudsmen. After all, you are members of 
the Legislature and you are serving. We work together; we 
supplement and complement each other, and that is the way 1 hope 
it will continue. Therefore, because of what I feel is a good 
working relationship between the members and my office, we are 
seeing a steady increase in referrals to our office from yours, 
and that is great. 


Mr. Chairman: Any more questions? If not, Mr. Bell. 


Mr. BellirDre, Hills may ft just dealy with’ these issues 
numerically as they appear in your statement? I raise most of them 
more for the purpose of generating some discussion and thought 
than for any other purpose. 


First, the committee is indebted to you for setting forth in 
such a comprehensive way very important matters of your philosophy 
concerning the office, the role it should perform and the extent 
of the role that is to be performed in Ontario. 


At page 3, you zero in on an issue this committee has dealt 
with since the beginning. Perhaps we should discuss it again when 
we talk about expansion of jurisdiction or amendments to your act. 
You set out in the second paragraph what you believe to be the 
function of the Ombudsman and you have limited it to the 
investigative functions. 


11:40 a.m. 
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You know that historically the committee has had to push and 
pull with your predecessors. Your predecessors have come before 
the committee and said, "Our only function is to investigate and, 
therefore, your only jurisdiction over this office is as to that 
function,'"' and they cite the general rules or section. 


The committee has come back and said: ''Nonsense. You have 
more than one function. If your function was only to investigate, 
you would not have an awful lot to do after you investigated and 
it would remove what some believe to be your most important 
function, the ability to take matters to the Legislature to seek 
support,’ etc. 


I ask you to comment, sir. It is relevant when we get into 
the area of amendments. Do you see that the current act gives you 
only one function? If you do, do you believe you should have more 
than one? 


Dr. Hill: I read the current act as giving me just 
investigative function. My counsel may differ with me. We have the 
initiatory function as well that we should pursue. That is to 
initiate on our own and on our own basis to look at complaints 
that have not been brought before us. 


, 

For example, I see a function that was not spelled out in 
the act, one that I have already undertaken and it should be 
continued. It is the function of public education, which was not. 
really considered as a function of previous ombudsmen, except by 
Mr. Maloney. I do not see our function circumscribed. 


Mr. Bell: Does it make any difference whether some 
believe you have one function or others believe you have more than 
one? 


Dr. Hill: That is going to go on. There are going to be 
many who say, ‘You have this or that function which you are not 
pursuing.'' Mr. Sopinka, for example, when he gave a lecture at our 
office, named a number of functions we should have and should be 
using that we are not using. One was to initiate investigations on 
commissions and ministries and take an initiatory role in that 
area without a complaint. He mentioned that. I will distribute 
copies of his paper in which he outlined to us a number of 
functions we should be undertaking in an initiatory sense that are 
not spelled out in the legislation. 


Mr. Bell: The committee would welcome copies. 
Dr.iHidde gi haves Ghat) paper. 


Mr. Bell: Yes. I take it what John Sopinka is saying is 
that he has at least identified a number of things which he has 
called functions that are available under the legislation that 
perhaps have not been used as frequently-- 


Get _-= 


Dr. Hill: Opemote exp icate 


Mr. Bell: Which are not explicit and that might be 
inferred by interpretation. 
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Mr. Bell: Quite frankly, the reason I bring it up is 
that--and let us be blunt--when it has served the purpose of the 
Ombudsman in the past to limit or try to limit the jurisdiction of 
this committee, the office has taken the position: "We have only 
one function and therefore you have only one area of jurisdiction, 
that is, the investigatory function. If you presume to get into 
any other area, that is when we may put our back up and try to 
straight-arm you." 


The examples are way back when one member of the assembly 
believed his privileges had been affected in respect to the 
activities of staff members in the north, and another one where 
the committee believed it was entitled to background material from 
the budget. That was resisted at first because of the 
jurisdictional debate I am referring to. That is why I asked 
whether it really made any difference to you. 


Dr. Hill: There is one point I would like to make. My . 
view, with regard to the working relationship with this committee, 
might differ slightly from that of my predecessors. I believe in 
an open, frank and co-operative working relationship, whatever the 
word "function" means. There is another view, though. 


I would also hope we do not get into any arguments or 
problems regarding the internal administration of the Ombudsman's 
office. The Ombudsman should be free to administer his office the 
way he feels he should, with one proviso, namely, that where there 
is a major problem, or maladministration or a very serious problem 
breaks out that becomes quite public and dangerous and where the 
public interest is at stake, then I believe it is the right of the 
committee to question and step in. 


I cannot tell you what that might be, but I can see where 
members of Parliament have the right in the public interest to 
step in where there is a major problem affecting the function of 
the Ombudsman's office. Otherwise, in the administration of the 
office, I would hope they would stay clear of it. 


Mt.e BellimeDoehetaketit ™thatithis isan answer toy the 
question that is often put, 'Who watches the Ombudsman?'"'? 


Dir weriaiee nat is right. 


Mr. Bell: I should say you are the very first person 
having your position who has stated that, and 1 welcome it and 
commend you for that remark. 


Mr. Philip: In an analogous situation, namely, that of 
the Metro Toronto Police complaints ombudsman, Mr. Linden, by a 
fortuitous set of circumstances, where an Attorney General, who 
happened also to be Solicitor General, was open to letting him 
take on certain functions that were not explicitly given to him 
under the act, and also a chief of police who was open to it, Mr. 
Linden was able to initiate what you would call systemic 
investigations. There were a number of initiatives he was able to 
take, and which I believe you may have started to take, which were 
not spelled out in the act. 


Dr. Hill: That is right. 


Mr. Philip: It was interesting that the Attorney 
General, Mr. McMurtry, to his credit, explicitly put in the last 
act the powers and the responsibility of doing those kinds of 
things. One of the reasons was that at some time Mr. Linden would 
not be there, the chief of police would not be there and there 
might be a more reactionary kind of administration that would say, 
"you are limited by your act.'' Following up on that, do you not 
see that perhaps there is a need to give you those powers under 
the act which you have taken and which nobody so far has 
questioned? 


Dr. Hill: Yes. I would like to see it explicit in the 
act e 


Mr. Bell: At pages 6 through 8, you have reported on 
reinstatement of a position that some have felt is long overdue in 
your office and others have felt should not have returned. That is 
the communication and public education directorate, a vehicle to 
bring the word of your office to all areas in all communities of 
Ontario. Can you respond to something that has been said in the 
past about that function? I do not mean to be identified with it, 
put I would like your views on the record. What has been said is 
that the exercise of public education, meetings and media is a 
make-work project and that it should be discouraged against the 
background of an office that has historically been overworked. 


Dr. Hill: The previous select committee answered that 
when the members took their trip up north. When they came back 
they said to the Ombudsman: ''Nobody knows you. How can persons 
have rights, respond and deal with the Ombudsman and bring their 
complaints to him if nobody knows the Ombudsman? You do not exist. 
You do not exist in North Bay or here or there." 


To use that one example, it said to me that the Ombudsman 
has an obligation. It is not to propagandize. There is a very 
distinct difference between tooting your horn and propagandizing 
as opposed to letting people know what exists. The point was very 
forcefully made by the last select committee that we had to get 
out and let people know what we were doing. That is the best 
answer to that. 


Die Oaam. 


Mr. Bell: At page 9 you introduced the concept which I, 
at least, am not aware is used by any of your colleagues in any 
other jurisdiction, that is, the local agent concept or Ombudsman 
representative in localities. One of the purposes is obvious and 
one of the benefits would be obvious. If you could do that, your 
overhead, with perhaps the exception of that person's 
remuneration, would be next to nothing. In other practical terms 
and against the background of the current legislation--and I 
recognize you have the power to delegate’ all but one of your 
functions--how do you see such a person carrying on in a community 
with the same power and authority that you carry on? 
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Dr. Hill: I do not think he would have the same power 
and authority. I am looking at this very carefully with our 
counsel and organization. Right now at least, I am looking upon 
that person as being primarily an information and referral person, 
not as being in an investigative function to start with. He would 
be there, and people would know where to go. They could go there, 
and he could do an educational job with them. He would do an 
educational job in the community and work with the main office in 
case of an investigative function. 


The community would have a local resident available for 
immediate problems. By picking up the phone, we could have an 
investigator there to help them later on. He would not have an 
investigative function to start with. It would be information, 
referral and education. 


Mr. Bell: Are you thinking in the future, depending upon 
the experience of the initial trial, to expand that authority to 
one of problem solving or dispute resolution? 


Dre Wilt sels sis talisivery new andl: dommotdmnow if any 
other government agency has done it. Our goal is to inaugurate it 
on a pilot project basis to start with to see what the experience 
ms. Based on that, «let us say ina year, I will be able to tell 
whether or not we can go further with it. I want to do it only on 
a pilot project basis, perhaps in three new areas, new 
communities. Only after I have gained that one year of experience 
in dealing with it, will I be able to answer the question of 
whether I want it to go further or whether it will work. I have to 
experiment with it. 


Mr. Bell: One of the reasons I raised it is that when 
the committee travelled to the north a couple of years ago, 
marticularly to the North Bay office, it quickly realized that the 
office was well staffed with very competent people, but because 
the so-called support services were still in Toronto, there had to 
be a sending down and a receiving back of things during the 
investigative stage. There was a perception even among members of 
the office--Gilles Morin may want to comment on that in more 
detail--and in the community that some effectiveness was lost. 
Probably a majority of the committee members who visited the 
Befice that day felt if the office had more teeth, in your 
context, its ability to become more effective in the community 
might be enhanced. 


It is amfascinatine (concept. pLiyyou :can Jidentity jpeople sin 
various communities as wearing your mantle, speaking with whatever 
authority you have and whatever authority the public perceives you 
have, it may be another way. We will throw it out for your views 
and consideration. 


Dr. Hill: One of the criticisms which I am well aware 
of--and we are all aware of it; certainly Mr. Morin is quite aware 
of it--is that the investigative function in the regional offices 
has not yet taken place. The people in the regional offices, Il 
understand, have not had the investigative function to complete 
and go through with a case. In due course and with the proper 
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training, I would like to see the investigative function on a 
regional basis. That might take a little more time and it takes 
intensive training. 


I would certainly like to see effective investigation take 
place on a regional basis in the community where the problem 
exists. We are not quite ready for it yet, but my mind is open to 
it and I would like to see it done. 


Mr. Morins dam: inclinedstovagree: with Dray Hidisong this; 
because it is very difficult. One just cannot take a person out of 
the blue and all of a sudden make him an investigator. It is a 
long process. I know some senior investigators in the Office of 
the Ombudsman who are still learning. One simply cannot appoint a 
person and say, "You will investigate these cases immediately." He 
needs proper training, and that training can be taken only here in 
Toronto and also in the company of another experienced 
investigator. It cannot be done overnight. I agree with Dr. Hill 
on that. 


Mr. Pierce: In that same respect, I think it is 
important that the people being put into those offices be people 
from the region or from the area where the office is being 
established so they have a much better feeling for what takes 
place. 


I agree it is necessary to train the officer to be able to 
investigate properly, but I think it is really important that he 
come from the area in which he is going to be working. 


Dr. Hill: If I introduce the concept of the stringer, 
which I am still debating with the staff in my office, that person 
will absolutely be from the area. The stringer in Sarnia, Windsor 
or London will be a Sarnia, Windsor or London person. If you do 
not do that, you defeat the purpose of the whole operation. It 
must be a local resident. 


Mr eBellwsDr., Hid, eh takejitethat yoursantended strip-to 
the north is to visit personally as many of the native communities 
as possible, including some of those to which the committee 
travelled a year and a half ago. 


The committee has since said that it made only half a trip, 
that it should at some time complete the second half. What are 
your comments on that? If you concur that the committee should 
make the second half of that trip, when should it be made in 
re lation tovyour *EripweBbetore) ora after? 


Dr. Hill: Mr. Bell, I am getting conflicting information 
about all of this. By that I mean someone says: “Do not go in 
November; it is deer-hunting season. Do not go in January; they 
are fishing," or whatever. I am getting different pieces of advice 
From the government, from government agencies and from other 
people about when and-where to go. 


Il» would Like towgoslateithisdialbyafrankly Bit iteis 
possible. Someone might say, ''We cannot do that; it is 
moose-hunting season." I have to figure it out and I am still 
EEyaAnee CORCOmLt . 


0-31 


I intend to go. I have made a commitment to go. It may very 
well be that the standing committee might want to go on its own at 
a different time that is convenient for it, but I know I am going 
to have cto go up there some time before the year is out. As soon 
as I can get an agreed-upon date, with the help of Gilles Morin 
and others to tell me what is the best and what is the worst time, 
Mewill work it out and I will go: 


You were planning to go and I have forgotten when; I think 
it was the first week in October. That is off for me, but we may 
want to make our visits separately. I do not know. I am still 
getting information on that, Mr. Bell. I wish I could answer, but 
I cannot. 


Mr. Hennessy: Dr. Hill, my suggestion would be the fall. 
During the wintertime the weather changes. Within a radius of 50 
miles, you can wind up in a big snowstorm. You can go between 
Beardmore and Geraldton and wind up in a snowstorm in between the 
two communities. It may be nice in Beardmore, but on the way to 
Geraldton you are going to get caught in a snowfall. The best bet 
is before the weather turns bad. They sometimes get snow there two 
weeks before they get it in Thunder Bay. 


Dr. Hill: When would you say? In November? 


Mr. Hennessy: I would say some time in October. Some 
time in November they start having snow and it is very difficult 
to travel at that time. If you went by car, you could have 
problems and get caught. If one of the cars happened to conk out 
and you were on a highway where there was no gas station within 10 
to 15 miles, you would be stuck on the road. 


Dr. Hill: Someone said that if you go up there in 
October, everything is muddy, you have to fight the rains and it 
is goose-hunting season. 
12 noon 

Mr. Hennessy: Yes, but they do not hunt moose in the 
towns or the cities, and they do not hunt moose on the road. They 
hunt moose in the bush, and you are not going to the bush. 

Dr. Hill: Mr. Hennessy, I am having a few problems, and 
hope to rectify them shortly. Mr. Bell, I hope to come up with a 
better answer for you then. 

Mr ve bell ‘aihabinisi tine: 


Mr. Hennessy: You are going to regret it if you go up in 
the wintertime. 


Dr. Hill: I know. I have been up there in the winter. 
Interjection: Some of us survive. 


MrieMorin<] We ‘all survive. 


Mr. Hennessy: If you are from the sunny south, and you 
are not used to things up there--all 1 am saying, with all due 
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respect, is that I used to travel that area for 14 or 15 years as 
a salesman; so I know the area. I would rather make my trips in 
October. 


Dr. Hill: How about early November? 


Mr. Hennessy: It would be all right, but not too late 
because then you get a snowfall up around Geraldton, Nakina or 
something like that, and you are in trouble. 


Mr. Pierce: With respect, Mr. Hennessy was selling a 
product that was in much demand in the north, and they were happy 
to see him. They may not be quite as happy to see us in the middle 
of the winter. 


Mrs) Bells: «DrovHill; -astto your budget, sbathinkgwe®shoutd 
state it for the record now. You did submit your budget in June. A 
copy was given to the clerk. Technically, it is not part of the 
committee's term of reference now. My understanding is that the 
government's intention is that it will be. After the Treasurer's 
budget is handed down in October, there will be the formal 
direction to this committee to deal with it. If that is your 
understanding, I think all we can do now is to agree to defer the 
Iatter, Mr. Chairman and members, to as quickly as possible in the 
petiod of late October or early November. 


At pages 16 and 17, you give us some examples, obviously 
some of the most successful examples, of fiscal measures taken. 
You may not have blown your horn loudly enough, but do I 
understand from what you are saying in those pages that you will 
soon introduce measures to save your office more than $100,000 a 
year? 


DragHilis” Yesa that tsecorrectemirom cells 
Mr. Bell: I am sure you can put that money to good use. 
DrecHili:, Seringersse Mn. woed ie 


Mr. Bell: That is what I was thinking of. I would like 
to know where that word came from. 


Dr. Hill: It is a newspaper term. Newspaper offices put 
local people in different areas. 


Mr. Bell: Maybe some of our colleagues in the media can 
tell us off-hours where the word 'stringer'' came from, but it is 
an interesting use of words. 


Dr. Hill: It is a newspaper term. 
Mr. Pierce: Where do they hang out? 


ea Mr. Bell: I agree with you that the clean bill of health 
given to your office by the Provincial Auditor in his last report 
at page 18 is a reluctant clean bill of health. Maybe that means 
it is even cleaner than it might otherwise be. I do not want to 
review the litany of discussions and dealings between your office 
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end the Provincial Auditor in the past. Is that the first time 
your office has received such a comment? 


Due thhhins bees, sitatis: 


Mr. Bell: I thought so. One part of the debate with the 
Provincial Auditor and this committee has been your office's 
adoption of the Manual of Administration. I recall somewhere, 
maybe it was last year, hearing that as a matter of policy you had 
adopted that. 


Dr. Hill: I have not formally adopted it by letter or 
whatever, but I have adopted it as a policy. In other words, I 
have advised my controller and my executive director to follow the 
Manual of Administration, and that has been very explicit. I have 
told them that in meetings, and indeed we are following it. 


Mr. Philip: What happens if there is a violation? 


Ur. Hills Ifethere.is-atviolation;.what,do I dogin the 
office? I just raise a little hell, 1 guess, which I have done on 
occasion. 


Mr. Philip: Probably more than some Of the other 
Violations in the Manual of Administration. 


Mrs. Meslin: I might add this for clarification for the 
committee: In addition to the governmental Manual of 
Administration, we have just completed our internal manual of 
administration, which I have for the committee's perusal, because 
there are many issues within the office of the Ombudsman that 
affect only the office of the Ombudsman. We have just completed, 
and are now printing for all our staff, an internal manual of 
administration. You will get copies, by the way. 


Mr. Wi lipewheregas!apcertain, irony .that)aiteryall 
these years of shouting at the Ombudsman to adopt the Manual of 
Administration, the Manual of Administration is now being reviewed 
and will be revised shortly by the Chairman of Management Board. 


Mr. Bell:- There is another irony too. You realize, Dr. 
Hill, one of the byproducts of your office and the governmental 
Organization affecting that extraordinary result of resolving 14 
of your recommendation-denied cases is that you give this 
committee more time to do other things. 


Dr. Hill: We are. I felt, as I took over as Ombudsman, 
we were in sort of an anomolous, tricky situation. It is an 
incongruity I did not want to tolerate that if we sit down and 
talk to government organizations about the fact they were not 
abiding by the manual, then we turn around and look at our own 
Operations and we are not abiding by it. 


Mr. Bell: Please turn to page 19, sir. I know you dealt 
with this subject in more detail with members when they attended 
your office in late July. Probably no useful purpose could be 
served in reviewing anything else in more detail as to the 
Organization. Can I talk about one of my favourite professions, 
the legal profession? 
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There has been some discussion through the years between 
this committee and your predecessors, both permanent and 
temporary, that lawyers were not being fully and effectively 
utilized. Historically, some believed they were being used more as 
the writers and the givers of legal opinions and used less for 
what they thought they were supposed to be trained for, problem- 
solvers. A long time ago the committee said one of your 
predecessors should give some thought to putting those lawyers in 
the trenches. 


For the record, and maybe just for me, are lawyers now doing 
more in the problem-solving than they have in the past? 


Dr. Hill: I will have Mrs. Meslin speak to this, but 
they have been assigned to an investigative team to work in the 
trenches and to assist and work side by side with the 
investigators on a daily basis. They are just not giving opinions; 
they are working with the problem itself as part of the unit. 


Mrs. Meslin, do you want to say a word or two about that? 


Mrs. Meslin: We now have lawyers in particular cases 
actually working on the case, very often working together with an 
investigator so they can be the legal problem-solver. Over and 
above that we now have a general counsel, who is the senior legal 
person in our office who can look to other legal issues and advise 
the Ombudsman. We also have a team that deals with justice , 
matters; it is made up of investigators who happen to be lawyers. 
So I think we are utilizing their services very well. 


T2310 p.m. 


Dr. Hill: Let me add to that. You will'note that I have 
done away with the position of special adviser, which had been 
traditionally part of the Ombudsman's office. 1 feel the general 
counsel, executive director and the assistant directors are the 
special advisers. Why do I need a special adviser when I have top 
general counsel and I have an executive director? That is another 
function I am giving them and having them advise me, where in the 
past we had this concept of the special adviser doing that. 
General counsel basically is a special adviser and the executive 
director is a special adviser; they do away with the position. 


Mr. Bell: We should perhaps save the next matter for 
this afternoon when we talk about statistical analysis. I would be 
interested to know, with the onset of your new computer and your 
new programs what new, more detailed analysis will be available 
not only from the perspective of this committee but also what are 
you going to be able to call on now to assess the performance of 
the office under any of the categories. 


Maybe we can save that for this afternoon. I have only about 
another 10 minutes, and I would appreciate if I could finish 
anything I have on this report and then we can start cleanly on a 
subject this afternoon. 


At page 21 you make a categorical statement that may or may 
not come back to haunt you. In the second paragraph you state that 
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the "office is in basically good health...competent staff... 
streamlined organization...adequate budget and a sound system of 
fiscal and management control.’ 


Given all of that, I take it you expect on a comparative 
basis within the next fiscal period ending March 31, 1986, some 
improvements. If so, where? 


Dr. Hill: Where do I expect the operation to improve? 


Mr. Bell: I guess the fairer question to ask you is in 
what areas are you going to be looking forward to seeing 
improvements? 


Dr. Hill: I am not talking about budget now; I am 
primarily and absolutely interested in the time it takes to 
resolve a complaint. 1 am going to be pushing my staff very hard 
with this new system, and I am going to be checking and watching 
very closely the time it takes to resolve an issue--that is what 
the whole operation is about--all the complaints on behalf of the 
mublic of Ontario. 


We are not there yet. We are not handling the cases as 
quickly as I want to see them handled. I do not want them handled 
in a way that is going to harm the quality and professional 
confidence, because we have had an excellent staff doing that. 
They have done their cases well, their reports are well written 
and their investigation is splendid, but the time is still not 
what I want it to be. We have to bring that time lag down. That is 
where I consider the most important move will be made by me in the 
coming year. I am going to measure it. 


Mr. Bell: Are there any other areas you are going to be 
looking to? 


De. Hill: Yess Going back. to my concept,.of stringers 
again, we are not covering the province. We are still urban- 
oriented. Thunder Bay is urban. Kenora is nearly urban. Timmins is 
urban as is Toronto. We have to move out into the boondocks. We 
have to move out into other areas. I think the stringer is going 
to be the solution, if I can use it, so people have a feeling of 
access where they do not have a feeling of access now. So my next 
major responsibility is to implement a regional plan that will be 
effective. 


I have several reports on my desk now regarding a regional 
plan. I have ideas about stringers. Within the coming year, I hope 
to bring into being a good, solid regional plan so people are 
covered like they would be on a grid and communities are covered 
in the way I would like them to be covered. 


I imagine my next major priority is to cut down the time 
spent for cases and to have regional programs that are meaningful. 


Mr. Zacks: Could I just say one thing about those two 
issues? They are dependent, and as you get more cases you get a 
greater volume of work and that could affect the duration. I just 
want it kept in mind that although Dr. Hill is strongly committed 
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to reducing duration time, plus increasing awareness and access, 
one has an effect on the other. The next time we look at these 
figures, I do not want that to be lost. 


Mr. Bell: Well done, counsel. 


At page 22 you touch on the systemic matters, and we are 
going to be talking to the Workers' Compensation Board in more 
detail later this week, on Thursday to be specific, on comments 
you made in your report as to that board. 


You mentioned three others--perhaps four others, if we say 
the housing report is a general area. I take it you are not asking 
anything of the committee at this point, but that the committee 
can expect, at some time perhaps within the next 12 months, to 
hear from you on some or all of those. 


Dr. Hill: I am saying I am turning my attention to these 
particular areas, perhaps researching them and perhaps writing 
about them. I am concerned about them right now. They are matters 
of very much concern me: overcrowding, nursing homes, the Ontario 
Housing Corp. All I am saying is that if you are asking what areas 
of social concern are really bothering me right now, the ones I 
want to research more deeply, these are the areas. 


Mr. Bell: Again, just for the record, on pages 27 to 41 
you deal with the expansion of your jurisdiction issue. We will 
discuss this in more detail next week. In the interim, you have 
thrown it squarely where it should be, at this committee, to be 
the focal point of the discussion. I think the committee, both 
historically and currently, would agree with you that is where it 
should be. I would expect that the government, in particular the 
Attorney General (Mr. Scott), would agree with that view, that if 
there is to be discussion the focal point should be through this 
committee, for obvious reasons. 


Could you give some thought--and we can review those 
thoughts next week--on how the committee, assuming it agrees to 
take up the challenge, might go about conducting the discussion? 
Specifically, from whom should the committee hear? 


It is obvious we can say representative groups of 
municipalities or municipalities specifically, but cast the net, 
if you would, wider than that. Again, not only who should we hear 
but how should the committee go about doing this, in your view? 


Dr. Hill: We will try to come up with some suggestions 
on how to proceed or ideas on how you might wish to proceed. 


Mr. Bell: I do not intend to prolong or continue a 
debate with you as to whether there is an analogy between your 
office and that of the chairman of the Human Rights Commission, 
but I would think the best testimony to your philosophy is the 
resolution of the 14 cases. That is probably your strongest suit. 
Understand, though, the committee's concerns that it does not want 
you to get trapped in any one particular case of going down the 
road of mediation only to find that road has been closed and it 
may be impossible or extremely difficult for you to revert back to 
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I do not mean to be cynical as to how some governmental 
organizations migut deal with you, but both of us might be able to 
list right now some that would take advantage of a seemingly 
conciliatory position and interpret that as one of weakness as to 
the fundamental merits of the case you are investigating. By way 
of comment rather than question here, and obviously keenly aware 
of the need not to be caught in that way, it is a warning if 
nothing else. 


2:20 p.m. 


Droeuiis: | accept your warning. It understand it; The 
process has worked quite well so far. We might run into a 
roadblock somewhere down the line, but we are getting the 
co-operation and I do not feel I am abrogating the rights of the 
complainant. That is the name of the game. I am not doing that and 
I do not intend to do it. It is a negation of the concept of 
mediation because in a way 1 am mediating on my terms. 


Mr. Bell: At page 46, you have told us about your 
meetings with the Ministry of Correctional Services to resolve 
certain matters and you have an intention to introduce this 
procedure with other ministries in the near future. I take it that 
is the reference in your 12th report to an intended new procedure 
you were going to initiate in discussions with ministers to 
resolve disputes? Is that correct? 


Dr. Hill: Yes. I have done the same thing with the 
Social Assistance Review Board. We struck a committee of the 
highest level. I want to do that with other ministries to 
establish a climate of discussion and acceptability for dealing 
with them and I intend to pursue that. Is that what you mean? 


Mr. Bell: That is what I mean. It is something we can 
hear about from you in the future, about success, rather than 
currently. 


Dis ni bie Yes,. how 1t- works. 


Mr. Bell: Did you use this new process at all in your 
efforts to resolve these 15 cases? 


Dr. Hill: Yes. We used it with the great assistance of 
the Deputy Minister of Labour with the Workers' Compensation 
Board. We used it with the counsel from the Ministry of Labour, 
Paul Hess, the Ministry of Health, top officials and top lawyers. 
We have been trying to use it--and somewhat successfully 
lately--with some of the board officials. We have been using it 
over and over again with top officials and it seems to be working. 
We have used it in approximately four different areas so far. It 
is a new approach, saying to the particular ministries: "Let us 
sit down. Give me your top officials and let us talk about it." 


Mr. Bell: We are going to see the specifics of some of 
those cases that were settled, but with others we are not. We are 
merely going to hear from your office that they have been 
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resolved, with perhaps a minimum of particulars and an indication 
from your office that they are resolved to your satisfaction. 


I do not know how to ask this question delicately so I guess 
LL willignots 


Dr... Hille, Gowahead, 


Mr. Bell: Could you comment on whether the resolution of 
the 15 matters has been in a way that obtains the substance of 
your recommendations as intended in your report or accomplishes 
something less than what you originally intended? 


Dr. Hill: The resolutions.contain, ‘beyond jatdoubt,. what 
lL originally sought, with minor--my counsel is tapping me. There 
is nothing basic or structurally important given away. 


Mr. Zacks: The reason I jwas tapping De. Hilleis thatein 
two cases we got information not made available to us earlier. 
That resulted in a complete reversal in position in one situation 
because the new information completely changed the Ombudsman's 
opinion. Had he had that information at an earlier stage, the 
complaint would not have been supported. 


In the second case, there was a stepping back from the 
recommendation. Something was achieved that may go towards 
assisting a complainant but not to the same degree as the initial 
recommendation because again we received information not given to 
us at an earlier stage, which changed the Ombudsman's opinion. 


Dre Hille ythroughwsitting downearain sinsthis } 
conciliation-mediation process, we obtained stuff that, as Michael 
Says, we just did not have before. 


Mr. Bell: One would be surprised if out of 15 cases you 
did not have at least two that were in that category, but you 
understand why I want to get this on the table. There are two ways 
of looking good: getting the result you originally intended, or to 
put it bluntly, selling out and getting something substantially 
less. Inasmuch as many of these will not be reviewed, I want the 
comments you have given us as a matter of record that there has 
not been a sellout, that it has been obtaining a substantial 
result or ‘a result’ substantially “as intended with perhaps the two 
exceptions, although I do not even think they are exceptions. 


Dr. Hill: I think I have given you that assurance. 


Mr. Bell: On that note, unless members of the committee 
have any questions, I think we can adjourn. 


Mr. Chairman: We will adjourn until two o'clock. 


The committee recessed at 12:26 p.m. 
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Mro Oha@itinanuel wilLlvcakl ron our counse., Mr. Bell. 


Mr. Bell: Members of the committee, unless there are any 
questions still remaining from Dr. Hill's opening remarks, save 
and except those we are going to deal with next Tuesday, I propose 
now to get into the other major area for today, the statistical 
analysis of the Ombudsman's last fiscal period ending March 31, 
1985, on a comparative basis with the previous three fiscal 
periods. 


If you would all turn to volume 1 of your material, 
specifically tab 2(ii), you will see already certain 
documentation, including statistical charts for the three years in 
question. Following that, there are certain bar graphs which will 
be explained to you in more detail. The bar graphs essentially are 
the graphic illustration of the information contained in the 
preceding pages. 


Mr. Decker distributed to you this morning the remarks to be 
made by Eleanor Meslin, Dr. Hill's executive director. Just for 
accuracy of record keeping, we should put her remarks in this part 
as well. 


Those two sets of documents will serve as the focus of 
discussion this afternoon. 


With that introduction, Mrs. Meslin, would you begin, please? 


Mrs. Meslin: Members of the standing committee, I am 
pleased to report on the statistical and record-keeping functions 
mteour office forsthesfiscal year 1984-85. As Dr. Hill mentioned 
in his annual report, these functions were reviewed last year for 
the purpose of presenting statistical information that is more 
teadable and more reflective of the work performed. A committee 
was struck within the office to accomplish this and the results of 
its labours are presented on pages 17 to 20 of volume 1 of the 
annual report. This material is a more concise presentation of 
complaints and requests received as well as the disposition of all 
jurisdictional and nonjurisdictional matters with a glossary of 
the relevant terminology. 


You have heard it said that in the past our office used 
Statistics as a drunk uses a lamp post, more for support than 
enlightenment. We are now working hard to change that. 


For your benefit, I have distributed a supplementary 
document with more detailed and comparative statistics as well as 
duration time. Let me made a few general observations. 
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Last year we received 13,458 complainant information 
requests. Last year we also closed 13,458 complaints and 
information requests. On that basis, I am tempted to say the 
backlog problem which has hampered the efficiency of this office 
from its inception is permanently behind us. However, 1 cannot 
cheat. There were 1,174 files still in progress at the end of the 
fiscal year. 


On pages 3 to 9 of the supplementary material, you will 
notice that slightly fewer jurisdictional complaints were closed 
in fiscal year 1984-85 compared to the two previous years. 
However, the average duration to closing has improved. In other 
words, we are taking less time to dispose of jurisdictional 
complaints. Although it is not a particularly helpful statistic, 
it is one this committee has always been interested in. One could 
express the average duration to close a jurisdictional complaint 
in days. in the ast fiscal “year (that would Gamountatol229 days ito 
close a jurisdictional complaint compared to the previous year's 
figure of 264 days, an improvement of 35 days. 


I think you must also note that when you look at the total 
number of jurisdictional complaints, we close 80 per cent of them 
withint six monthss ‘L mentionsit later; butel iwotldrrathern i putsit 
in here. . 


The problem of using numbers is that the relatively few 
complaints that take more than two years to close significantly 
raise the total average. I think you can see that from the bar 
charts. 


The final page of your supplementary material lists 42 
complaints that required more than 33 months to close. As you can 
imagine, such complaints have a horrendous effect on our average 
duration statistics. We are currently looking at this situation 
from two viewpoints: internal procedures and external delays. 


On the point of external delays, we are currently monitoring 
a sample of complaints to determine the time those complaints are 
outside of our control. For example, there are three complaints on 
the list that involve industrial hearing loss claims against the 
Workers' Compensation Board. These complains required 34, 37 and 
40 months respectively to close. 


In two of those complaints, our office had reached an 
agreement with the board in September 1983 that the board would 
honour those claims if a particular specialist supported our 
contentions. He did, but the board decided to commission a special 
study from him and await the results. We finally issued our report 
in August 1984 without the specialist's report. It has not yet 
been submitted. 


In other words, in those two particular files, there was a 
two-year period where our hands were completely tied. I think it 
is very important to note in those 42 cases, when I talk about 
monitoring, it is the time actually spent by our office in 
processing particular complaints as opposed to the delay time from 
ministries in other places that we cannot control. 
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The above cases are among the ones that were settled just 
prior to the hearings. Those are the hearing loss cases I just 
referred to. 


We have also instituted a pilot project to monitor the time 
taken to issue a report after it has been to case conference. We 
have set deadlines for drafting, typing and approvals that each 
investigator monitors. To date, this project has increased the 
efficiency of producing final reports. I am hopeful that within 
the next month we will introduce this project as a permanent one. 


On internal procedures, we are doing our utmost to 
streamline them and cut down our disposition time. As Dr. Hill 
mentioned in his remarks, the whole point of reorganizing the 
investigative areas was to expedite complaint handling. We should 
be seeing the results of that shortly. As a matter of fact, we are 
seeing them already. : 


One of the first things we did was to insist that every 
letter received in our office was acknowledged and out within five 
days. Another modification we have introduced was the reduction of 
the number of documents produced in many of the cases, which 
eliminated some of the internal approval steps. The investigator 
under our new system is now entirely responsible for seeing that 
his or her case is moved through the process as efficiently and 
speedily as possible. The case is in the hands of the investigator 
and it is the responsibility of the investigator to expedite it. 


In. our WCB complaints, this has resulted in an average 
saving of approximately 40 days of investigative time per case in 
many of the complaints that we ultimately support. 


2220 p.m. 


Another important initiative I want to mention is the 
upgrading of our hardware and software equipment in order to 
enhance the management techniques available to us. In the past we 
attempted to perform some data processing by using our word 
processing equipment. This was not satisfactory. We could not get 
the necessary information. 


With the help of the feasibility study, we were advised to 
lease more up-to-date equipment. We have currently leased a Wang 
VS 85 G system. This equipment gives us integrated word and data 
processing capabilities which are at state-of-the-art level. The 
equipment includes a central processing unit, two /75 megabyte disc 
drives, 13 work stations all connected to the central processing 
unit, one 600 line per minute printer and four 55 character per 
second, letter-quality printers. 


By the time it is working at full capacity, some of the 
Capabilities and advantages we expect are as follows: 


More frequently produced and more usable reports. The system 
has a larger memory and a faster printing process. This will have 
its greatest impact in the area of reports for management's use, 
both in the speed with which we will get those reports and in the 
kinds of reports and the requests we can make. 
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Elimination of numeric codes on reports which the user 
formerly had to translate and the presence of readable English 
narrative. That Greek really means that when we did get reports 
previously, the status of the case, for instance, was done in 
code. A code number told us the status and many users--myself in 
particular--did not understand what it meant. You can look at a 
report much more quickly if it is in readable English narrative. 
That is what we now have with the new equipment. 


A cost reduction per month of 40 per cent. 


Further saving when data, now processed at the University of 
Toronto, are processed in-house on this equipment. That is our 
intention within the next several months. 


Better quality letters and reports because of the presence 
of the Oxford English spelling verifier. It is an amazing machine. 
It detects spelling errors and saves our people an awful lot of 
time. 


Mrs Philip: tt means i could now work at the Ombudsman's 
Office. 


Mrs. Meslin: If you spell poorly, send your stuff to us. 


The system has the ability to communicate with our regional 
offices and with other external data bases, for example, the 
Ministry of Government Services payroll, InfoGlobe, Quiklaw. We 
now have this speedy ability with the new equipment. 


The equipment also has the following expansion capabilities: 
We can add disc drives and 19 more work stations. The main memory 
of the CPU can be enlarged and the ability to utilize new software 
releases which require a large amount of memory will be available. 


When this equipment becomes fully operational, another 
significant advantage will be our ability to supply instant 
detailed analyses. If you have any detailed questions about the 
equipment, I have brought along Allan Mills, our controller, and 
Larry Brookwell, our systems design and operations supervisor, to 
answer them for you. Because the introduction of this equipment is 
very important for management of our case load, this committee 
should have answered whatever questions it requires. 


Mt. “Beli: "Mam sorry tosinterrupt, -pUcworane just 
reminded that in the third last paragraph of your brief you 
obviously did not use that Oxford English component. 


Mrs. Meslin: Is there a spelling error? 


Mr. Bell: Is that your way of telling us how much you 
need it? 


Mrs. Meslin: Where is my spelling mistake? 


Interjection: It says "quipment." 


Mrs. Meslin: It is the equipment. 


ere. 


Mr. Bell: I always blame it on the machine when it is 
anything 1 have-- ; 


Mrs. Meslin: That did not go through the spelling disc. 


Mr. Zachs: That is the new technological term for 
Somputer .equipment. It is jargon. 


Mc. abedb:t0h; (bnsee. 
Mrs. Meslin: Thank you, Mike. 


In conclusion, I want to assure this committee that our 
office is exploring every method possible to enhance its 
efficiency and to cut down the time required to close complaints. 
I assure you that in this endeavour you will have the full 
co-operation of our very professional staff. I will be glad to 
respond to any suggestions or questions you may have. 


Mr. Chairman: Are there any questions? 

Mr. Sheppard: At the top of page 5, number 3 mentions "a 
cost reduction per month of 40 per cent." Mr. Bell asked this 
morning during Dr. Hill's presentation about saving $100,000. Is 
this over and above the $100,000 that was mentioned this morning? 


Mrs. Meslin? Yes: 


Mr. Sheppard: Approximately how much would 40 per cent 
be? 


Mr. Mills: We were spending about $12,000 a month and we 
anticipate, when the service contract cuts in, spending about 
mr-OO00hto $/7,500%a month. So we are looking at $4,500 a month: 


Mr. Sheppard: Are there any other areas that you are 
Booking at -invtrying toscut costs? 


Mrs. Meslin: Do you mean in relation to machinery? We 
are always looking to cut costs. 


Mr. Sheppard: Machinery or anything to do with the 
Ombudsman. 


Mr. Mills: One thing I can answer right away, if I may, 
is purchasing telephone equipment in connection with the 
Centrex-III. A figure was mentioned this morning about a cost 
saving. That is the charge levied by Bell Canada for the use of 
lines. 


The purchase of the equipment will mean we do not have to 
rent equipment from Bell; so that is a further saving which I had 
not quantified at this point. 


Dr. Hill: Another saving I might mention, at least for 
the time being, is that the only person allowed to go out of the 
country is the Ombudsman. 
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Mr. Sheppard: Who are you going to take with you? Any of 
the committee? 


Dre Lil Mes 
Mr. Sheppard: Have we any jurisdiction over your budget? 
Mrs. Meslin: You have your own budget. 


Mr. Philip: Do you have the nonjurisdictional material 
or problems on the computer? 


Mrs. Meslin: Yes. 


Mr. Philip: If someone comes in and has a complaint, 
would you have an automatic letter the computer would send out, 
saying in veffect:)) Unfortunately thiemis@notewichinethe 
jurisdiction of the Ombudsman of Ontario at the present time. 
However, it is within so and so's jurisdiction. The local office 
or the closest office to you dealing with that kind of problem is 
so and so?" Is that an automatic thing or does it simply show up 
on a board? 


Mrs. Meslin: It would depend. If it is one of the areas 
that we constantly get and we constantly refer, we do put it on 
the machine so that the memory retains it. Most often we try to be 
a little more personal in those situations. The draft letter may 
have memory paragraphs inserted in it, but we prefer, if we can, 
to be more personal. 


Mr. Philip: For how long 4a time ;couldgchere be nowinpuc 
into a case before that showed up on the computer? 


Mrs. Meslin: We want to know that there has been no 
change in status, in other words, that nothing has happened over a 
period ot time. What we are introducing is a system whereby the 
case will have an asterisk beside it monthly whenever nothing has 
happened in that month, because we get a monthly report, so that 
for monitoring processes, both the assistant directors and myself 
can look at the monthly reports and say nothing has happened in 
this case for a month or whatever period of time we deem is a 
reasonable period of time. 


Internally, the assistant directors are looking at two weeks 
for themselves, checking an investigator to see whether or not 
something has happened. When it comes to my desk, I get the 
reports once a month and that asterisk will appear whenever there 
is no change in status on a monthly basis. 


Mr. Philip: Can you build into your program anything 
that would give you a pattern of where the delays are? For 
example, for those who are working on Ministry of Correctional 
Services problems, I would imagine it may well be that certain 
people in certain institutions respond more quickly than others. 
There may also be patterns within ministries and so forth. 
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Wouid you be able to identify a systemic problem in time lag 
by simply programming that into a computer and saying this guy 
never seems to answer his mail on time or whatever? 


=: 30 p.m. 


Mrs. Meslin: It depends on how finite you want to be. If 
you are looking to find how often a particular area in the 
Ministry of Correctional Services delays cases, we can find that 
out because we are going to put into the machinery data on when a 
letter is sent out and when a response is received; so we will be 
aple to pull those data. If you are talking about an individual, 
that would take a great deal more memory, I would imagine. Is that 
right, Larry? 


MroeworookWell: "As far as individual files are 
concerned, we can get a history of the information starting from 
the beginning of August 1985, because we just switched over the 
system then. 


Part of the study of statistics that was carried out last 
year was to identify certain milestones in a file's history. The 
computer system will keep track of all the important stages 
throughout the life of a file. When required, we will be able to 
produce statistics for individual ministries, or even individual 
files assigned to a person, so we will be able to find out where 
the delays or the durations happen to be a little too long or 
whatever we want. 


Mr. Philip: So you could find out whether John Brown 
always keeps you waiting six weeks before answering your letter. 
That would be automatically-- 


Mr. Brookwell: If John Brown happens to be the person to 
whom we are sending the letters, yes. 


Mr. Philip: It seems to me it would be very useful to 
the ministries to know that, because it may not be the Ministry of 
Correctional Services that is at fault; it may be certain people 
in it while other people in equal positions may be responding 
quite reasonably. 


Mrs. Meslin: It is a step-by-step basis in building the 
kind of information base we would like to have. The first step has 
to be to be able to say to a ministry: "We have statistics that 
indicate you do not answer in less than seven or eight weeks when 
our letter requests a three-week response. What is your response 
to that?'' We can then go into more detail if we have to, but I 
think it is important in looking at the delay factor. 


Mr. Philip: Sometimes I have laid a complaint with you 
that an agency--it is usually the Workers' Compensation Board--has 
delayed. The problem is not how it resolves the case but the fact 
that it is taking too long to process. Do you anticipate one of 
the future studies of your reports might be where the delays are, 
in what ministries? That seems to be the problem. A constituent 
Can accept that somebody is finding against him or for him. What 
he cannot put up with is the no man's land of not knowing what has 
happened. 
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Mrs. Meslin: I think that is one of the purposes of the 
changeover to this more sophisticated equipment. With the larger 
memory and the better capability, we will have a lot more tools at 
our disposal. 


Mr. Philip: A good example is workers’ compensation. lI 
am booking this summer, and I am getting appeal dates that are in 
March. “That is abominable To. wait Chate long) forma hearing sis 
completely unacceptable. 


Mr. Baetz: The steps you have taken here to speed up the 
processing of individual cases are obviously very impressive and 
commendable, but in my mind it raises a question that may sound to 
you a bit like the mother who sent the kid to the grocery store 
saying, "Take your time, but hurry back." 


The question is what kind of quality control you have. The 
message has now come from on high, as obviously it should have, 
that you have to speed it up so much that the investigators tend 
to speed up and, in doing so, perhaps reduce the quality of their 
investigations, because many of these cases obviously do take 
time; they are complex cases and so on. 


I wonder what measures the Ombudsman has taken to see that 
there is this fine balance. We were certainly not in balance 
heretofore; we took too much time. What steps have you taken to 
maintain this equilibrium? 


Mrs. Meslin: If you look at my remarks, you will note 
that the first stepiwesare staking tost tyicogbind out Ehe eason 
for delay is to look elsewhere, to look at things that are not in 
our control. In other words, we are not saying to the 
investigators, “Hurcy up.'" We ate saying <= first, of alle ler wus 
see what the cause of the delay is. Is it outside your control?" 
We are trying to see if we could come to some accommodation of 
that: 


Second, we are seeing whether there are procedural things 
that hinder the investigation, things like numbers of approvals 
that have to be gone through, etc., or the turnaround time for 
actually producing the reports, those other peripheral things. 


At this point we are not looking at the investigators and 
saying, "Hurry up; you are taking too long." We are saying, "You 
have to start examining the process in these cases and see the 
other elements.'' We will get to the point where we hope we can cut 
down a great deal of the time and then through analysis we can 
look at them. 


The one thing Dr. Hill has said he does not want is for the 
quality to be reduced at all. He reminds me that we have also set 
up a council of assistant directors. Assistant directors are those 
people who are in charge of the various teams. I meet with the 
council of assistant directors every two weeks to talk about 
specific procedural problems within the group. They now have input 
into how the system can best be altered or improved upon. 


Mr. Callahan: Is there a backup base to this, so if you 
lose it you have-- 
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Mrs. Meslin: You are talking about the-- 
Mr. Callahan: Computer system. 
Mrs. Meslin: --computer system. 


Mr. Brookwell: The computer itself is not backed up. We 
mave one, centralwprocessing unit; there is no backup.CPU. It is 
not that kind of operation. We do have daily and weekly backups of 
information so that if we were to have a disc drive failure of 
some major proportion, we could recover the previous day's backup 
information and carry on from there. 


Mr. Callahan: Does that have to be keypunched to put it 
back into the machine? 


Mr. Brookwell: Only the day's work that was lost between 
the last backup and the failure. 


Mr. Callahan: So you would not lose everything. 
Mr. Brookwell: No. 


Mee -Callaian: Thevsecond thing: is to-carry on with Mr. 
Philip's question. Are the various bodies, particularly those that 
are identified as being slow responders, being made aware of the 
fact they are being watched by the computer? Maybe it will speed 
them up a little. 


Mrs. Meslin: No, we have not taken that action yet. At 
this point we are trying to get the computer on line, and then we 
for. start *to*compPle the information. T+ think ‘we will) get) ‘to the 
point where we will meet with the senior people in the ministries 
and actually have data for them. It would be unfair to do it in 
any other fashion. You have to have something to show them. 


Mr. Callahan: Excuse me, Mr. Chairman. I got the 
impression that Mr. Philip was trying specifically to identify the 
names of those individuals. I would find that offensive. 
Identifying departments is one thing, but by identifying names we 
would be dirtying the whole focus of the Ombudsman. We would 
almost be doing a reverse. I would prefer to keep it at the 
department level. 


Mrs. Meslin: The primary intention is that we look at 
the ministry or board and at the departmental function. My idea is 
not to single out people. 


Dr. Hill: Let me speak to that briefly. In answer to 
part of your question, Mr. Callahan, I mentioned earlier this 
morning the top-level executive committees from the ministry 
involved and the Ombudsman's office. We have a senior committee, a 
deputy and other people working with us to deal with problems in 
the ministry. That statistical information would be excellent to 
use in meetings of that nature--not identifying people, like "Joe 
Blow did not answer my letter in time," but saying, "You have xX 
letters that have taken so long to get to us.'"' This is where we 
can work this off so we can get a better and faster response rate. 


2:40 p.m. 


This is a tool that can be used with those executive 
committees I am now trying to establish with each ministry and 
only that. We are not thinking of talking about a particular 
individual who is doing something of that nature, but about the 
ministry itself not responding in X volume of cases the way it 
should. 


Mr. Pierce: On page 5, item 6 deals with the ability to 
communicate with the regional offices. Do you operate with telexes 
or some other form of communication, other than telephone, so you 
do get inquiries in writing as opposed to just conversation? 


Mrs. Meslin: Yes, we do. 


Mr. Pierce: Then you do not have to depend on the mail 
service. But you do have telexes in the regional offices? 


Mrs. Meslin: They are telecopiers; so iit) is pretty 
instant. ae 


Mr. Hennessy: Just to put the shoe on the other LOOC mE 
your department is not answering the letters promptly, what action 
Can we as members take? You can cover the other side, go to the 
ministries and say, "You are not doing your job." What about your 
department? If some area is not doing its job and somebody is slow 
in sending out a reply, what action has been taken or will be 
taken in that respect? 


Mrs. Meslin: First of all, the computer process does not 
only look outside but looks inside as well. Every action that is 
taken on a case, either by an investigator or outside, is 
documented. When we look at those cases, we have certain standards 
we hope to be able to set for investigators. As I said earlier, 
when a letter comes in from anyone, we at least acknowledge it. It 
is brought in and acknowledged to that person within five days. 
Now that we have the new equipment, we keep records of that kind 
Ore things ; 


In addition, if members who have referred cases are not 
getting responses, I would hope they would let us know because we 
have made the commitment that members are going to be kept up to 
date on what has happened with their cases. 


Mr. Hennessy: It is customary for most politicians to 
send a copy of the letter the person wrote to them. If a file does 
come to you which is in that member's riding, the member should at 
least be informed of what is going on so that in case he does get 
a phone call from that person, he need not say: "I do not know 
anything about it. You will have to see the Ombudsman's office." 
It makes the member sitting in that riding look as if he does not 
know what is going on. 


The average person thinks the member knows everything that 
is going on. This is what I am trying to say. You cannot say to 
them that you get so much literature and so many letters that it 
is hard to remember everything. We are the fall guys when it comes 
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down to that. They want to shoot you or kill you or hang you cor 
whatever it is. They are very vocal about what they want to do. 
They feel you are under their thumb, and their vote is the only 
one that is going to make the difference. 


Mr. Callahan: Where is your riding anyway? 


Mr. Hennessy: I am speaking for most of them. 


Meee nal bpceledommotethink el) wouldiwantstorgo into your 
riding unarmed. 


Mr. Hennessy: I do not think you would do well in my 
riding. 


There are two sides to the coin. What I am concerned about 
is that somebody could be unjustly put on the spot by this 
document, whether it is a member or a minister. It is not hard to 
say who would get up in the House and say it. The idea is that it 
would be a cheap shot or something he did not know anything about. 
In politics, they shake hands with you here, but they are waiting 
outside with a bomb. This is the nature of the game. 


To have the elected official knowledgeable about what is 
going on, it is only fair that a personal and confidential letter 
could be written to advise him that this person may come to the 
House. Or the person may meet the member on the street and ask him 
about the thing, thinking the member knows everything about it, 
when he does not know a thing about it. 


Members should be kept aware of what is going on. That is 
what I am concerned about. 


Dr. Hill: Whenever a member writes to me or phones me 
with a question or a query--and I get a fair number of them-- 
regarding the fact that he has not heard about a matter he has 
referred to me or has not received any answer, I immediately have 
the staff person involved come in to me and give an explanation of 
what is going on. Then I turn around and write back or call back 
that member and let him know what is going on. Generally, I step 
into that kind of situation personally and talk to the member 
about what is happening. You get a fairly immediate response. I 
want to assure you that would be the case if I heard from you. 


Mr. Hennessy: I am looking for the member to be 
notified, if a case in his riding comes up, with a carbon copy of 
the letter of reply going to him. It has to be marked "Personal 


and confidential," because he cannot interfere in anything. 


Dee Hida ithe smembet ibrings: ite tovour attention, 1t 
is the case the member has brought; but if it is a case the member 
has nothing to do with whatsoever, the statute says very clearly 1 
Cannot do that. If it is not brought by you, 1 cannot do that. 


Mr. Bell: Mrs. Meslin, can I look with you at the 
accompanying documentation? Perhaps we can take the committee 
members through some of the statistics on a comparative basis so 
they can get a feel for the material. 
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I am referring to the documents that are headed "Complaint 
Statistics." The first one is for 1984-85. They are numbered 
consecutively to page 9 and there is an accompanying page dated 
August 23, 1985, about the 42 complaints requiring more than 33 
months. Following that we have the bar graphs. 


First, dealing with those bar graphs, Mrs. Meslin, I was 
correct, was I not, in categorizing those graphs as giving a 
graphic presentation of much of the material contained in the 
accompanying pages? 


MrsceMesilin= sInat sisecorrect. 


Mr. Bell: Another way of viewing the same things and the 
point you wish to make primarily for all four categories is that 
whatever is being closed or reported upon are done. The 
substantial majority are being done within the shortest period of 
time. The manner in which you keep your statistics bears that out. 


Can I turn to the comparative material, particularly the 
first page of the-1984-85 material? Item 1 is factual. In item 2 
you can see the comparative basis of the years in question. The 
point that should be made, though, and I am not exactly sure of 
the year, is that somewhere around 1981-82 or 1982-83--Mr. Mills 
perhaps can help--there was a change in the manner of data keeping 
and, therefore, by switching to certain things there was an 
automatic increase in the number of things you retained or did. Is 
that not so? 


Mr. Mills: Right. Starting in 193 1-07) wesbeszans to wcounr 
what were fast actions. 


200) p.m « 


Mr. Bell: So it is an apples-and-oranges situation. 
Those statistics cannot be read in a straight-line fashion as 
showing an increase in the work load or the business the Ombudsman 
fas done. Probabiy@since 1979 and 19807 an* thesneteresulteechs 
business has remained relatively stable in terms of the number of 
matters coming tolthetofticew lsat hatenotecorrece: 


Mr. Mills: That would be my view. 


Mr. Bell: Okay. I am sure one of the things you are 
going to do under item 3 is to change your terminology. It is not 
terribly flattering to be reported as resolving only 1,100 out of 
13,000 cases, and you are not doing yourself a service by calling 
it that. But for whatever "Resolved Involved'' means, this is the 
lowest year of the years you have reported. Is that an anomaly, do 
you believe, or is it indicative of something that is happening? 


Mrs. Meslin: Are you saying this is the lowest year? 


Mr. Bell: Under the "Resolved Involved" category--and 
going in I acknowledgeMthat#thiswstatistic) is notetrulyerer lective 
of the office's activities and involvement and resolution, but it 
is how you categorized it--when you examine the statistics for any 
of the other years--and this is one of the statistics that have 
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been relatively consistent in the way you have categorized 
them--this is the lowest of all of those five years, six fiscal 
periods. 


Is that an anomaly, do you believe, or is something 
happening to have, for example, about a 20 to 25 per cent 
reduction from one year to the next? 


Mrs. Meslin: To me it is just an anomaly. I cannot 
explain it in particular, other than to say we have to change, as 
you say, the way we acclaim these things. We attempted to do it in 
the annual report. If you look at the centre spread, where we 
have, "Independently Resolved," "Complaints Supported" and 
"Investigation Discontinued," you can see we are trying to be a 
little more precise about it. 


I still have problems with it, and the basic problem is what 
you raise. When you try to give the committee an overview of four 
or five years in which time the base of the way they count is 
mucterent, 1t ts a catch 22. 


With the new equipment and the precise way in which we have 
begun counting this year, we hope we will be able somehow to 
Blarity thats -l°have tobe very honesty I cannot) justify it. It 
appears to me right now to be an anomaly. 


Mr. Bell: I should tell you that last time it happened, 
2930-31 and 1981-82, we were told-- 


Mrs. Meslin: That is quite a difference. 


Mr. Bell: We were told two things. One is that 1980-81 
was Mr. Morand's so-called blitz, where a lot of dead wood and a 
lot of old dead wood got removed and they all got categorized. The 
next year just happened to be a low year. You can see it evened 
off back to the old 1979-80 figures. 


Mrs. Meslin: You are talking about a difference of 
almost 1,000 cases. 


Me. Bell? Yes. 
Mrs. Meslin: What you are talking about here is 300. 


Mr. Bell: Yes. As I say, those two years were explained 
as anomalies. 


Can we go down to number 4? Members, this will perhaps give 
you a sense of where the activities of the office are being 
generated. You have the total annual statistical figures at the 
bottom and you can relate to those figures the various matters 
that are both within the Ombudsman's jurisdiction--that is, things 
that his legislation permits him to investigate and report upon 
fully--and outside his jurisdiction. 


What is remarkable in those--at least, taking it back to 
1981-82--is that the number of outside-jurisdiction cases has 
remained relatively constant. What has changed is that there has 
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been a relative increase in the number of within-jucisdiction 
cases. 


Again, in a way, it is apples and oranges, because I know 
there have been some changes in categorizing and in how you open 
and how you close, but I would like your comment. It seems there 
has been and continues to be, on a proportional basis, an increase 
in the number of jurisdictional matters that come to the office. 
Can anybody comment on that? 


Mrs. Meslin: I think there has been. If you look at the 
time I am most familiar with, starting in late 1932, then 1983-84, 
1984-85, both from the public education point of view, where we 
are now attempting to make people aware of the office, and of what 
is jurisdictional, you are going to see there is an increase and 
you are going to see more. In addition to this, very often I have 
found in looking at some of the cases that something which might, 
at first glance, have appeared to be outside our jurisdiction 
could, in fact, be within jurisdiction, depending on what one 
thinks the problem is. 


In discussing those matters with the assistant directors, we 
are trying to make them more sensitive to complaints coming in 
because of the frustration with the number of cases that appear to 
be outside jurisdiction. When you reread something carefully, you 
may well find there is a jurisdictional element to it that you can 
become involved in in an attempt to help. 


Mr. Bell: Okay. Can we turn over the page? It has always 
been my view, since we have looked at these statistics, or since 
you have reported statistics on these bases, that items 5 and 6 
are the ones that are closest to the committee with respect to 
where the committee gets involved and how. Sometimes it has been 
referred to as the so-called pure Ombudsman function, the one that 
goes from the beginning of a complaint received to the end, when a 
report is made and ultimately implemented or resolved. Again, on a 
comparative basis, with the exception of the 1980-81 anomaly, 
there is not a substantial change in the number of cases settled, 
or settlement results I should say, in the year. 


What is different from other years is the number of cases 
determined in favour of the governmental organizations. If you 
look at all of the other years, if you wanted to keep a 
score-card, the aggregate findings favour the governmental 
organizations. This is the first year that the opposite has 
occurred. Again, the question is, is that an anomaly or are we 
seeing something different? 


Mrs. Mesline: lado (notithinksiteiseantanonaly#ingthis 


Case. 1 Ehanwateis-- 


Mr. Bell: All right. Before you complete--okay. Sorry. 
Complete the answer to that. 


Mrs. Meslin: No» 1 will wait. Yourcan fask me directhy. 


Mrs Beldy Ablerightéoleerded samlbittites exercise jongmy 
deck yesterday in the sun, and I wrote in some names on this 
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Bhart. At the extreme right, prior to’1979-380, I wrote “Arthur 
Maloney.'' Over 1979 and 1980, I wrote '"Hoilett'' as the temporary 
Ombudsman. 


Mrs. Meslin= "Keith Hottett? 


Mr. Bell: At the extreme right, pre-1980, I wrote 
"Arthur Maloney.'' Over 1979-80, I wrote "Hoilett,"' and again, this 
is not absolutely accurate, but I think he was the temporary 
Ombudsman for some part of 1979. Over 1980-83, the next three 
years, I wrote "Morand." Over 1983-84, I wrote "McArdle." 
Obviously, Dr. Hill, I wrote your name on the last column, the 
column where the change exists. 


I did that to ask you to comment. With that added 
information, are we seeing a change? Specifically, and I have to 
be careful how I word this now, but are you going to bat more for 
the complainants perhaps than has been the case in the past? This 
AS not a right way of putting it, I guess. 


MrseiMestin=°) think “Dr. Hill, should answer that. 1 
Peartedetovsay sit (was not Janvanomaly, but = think Dr. Hill is the 
best person to answer. 


Mr. Morin: He is fighting more for the little guy, and 
that is what it shows. 


fap .in. 


Dros: @irateis whdat#l “said when 1 took over. 1 am 
looking in a much more rigorous way at the complainant's 
Ponplaint. sl tametrying ‘tovat*ileast makercertain that Chey get 
evety look-see at the matter, and that may be the reason for this. 
ldo mot knows | ttcould be "an anomaly, but I do not think it is. I 
am trying to look more rigorously from the complainant's 
standpoint at what is coming to me. It does not negate ny 
obligation with respect to the governmental organization. I am 
Bivyingedimore "ri sorous look Vat’ the littlke guy; that is true. 


Mr. Bell: When you look at number 6, it really comes 
home, and I think your comments are corroborated, because in 
relative terms you have not: increased the number of 
recommendations that you have made. By the way, members of the 
committee, this statistic stands for the number of subsection 
22(3) reports that Dr. Hill issued over his signature for that 
fiscal period. This is not the year where the greatest number of 
recommendations have been made or the greatest number of reports. 
Again, you can disregard 1980 and 1981 because they are anomalies. 
Of the 168 and 146, there were 133 Workers’ Compensation Board 
Cases on one issue, so to have an accurate review you subtract 132 
and that gives you the true comparison. 


But look what has happened in this year. Whereas there were 
not the highest number of recommendations made, there was by far 
the highest number of recommendations that have been denied. One 
could interpret that as saying you have taken a position vis-a-vis 
issues somewhat differently than your predecessors did, and the 
governmental organizations are initially digging in their heels. 
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Mrs. Meslin: We should make the committee aware of the 
fact that even with 58 recommendation-denied cases listed, we came 
down to the committee at one point with only 19, which is down to 
four, so that a lot of the 58 have to do with communication with 
the minister, where the ministry appears to dig its heels in, but 
in discussions and exchange of letters and communication we 
resolve the case together. That is indicative of the way we are 
working. 


Mr. Bell: I want you and your office to have as much of 
the credit for that as you deserve. Out of curiosity, if nothing 
else, of those 54 that you resolved, how many were resolved with a 
consideration that at some time somebody from those governmental 
organizations had to appear before this committee? As another way 
of asking it, how much did this committee help or hinder? 


Dr. Hill: I think it has helped substantially. 
Mr. Bell: In what way? 


Mrs. Meslin: If you look at the annual report, you can 
see that 21 of the 58 cases were with the Ministry of Correctional 
Services. We have indicated to the committee that these involved 
the ongoing senior committee between Correctional Services and 
ourselves, so I think that speaks for itself. 


Mr. Bell: In what way has the committee helped? 


Dr. Hill: I think the ministries are saying to 
themselves, “We would rather sit down and hash it out with you 
than go before the standing committee,'' to put it in its most 
simplistic form. "If the door is open for discussion and 
"mediation, ' we would rather do it that way with you, since you 
have opened that door specifically, than sit down before the 
standing committee and do it." I think that is essentially what 
they are saying, and there is nothing bad about that. 


Mr. Bell: Of the 54, without naming names, how many 
practise brinkmanship? That may. be obvious by the 19 that were 
still hanging on. You know what I am saying. How many of them held 
out to the last possible minute? 


Dr. Hill: About half maybe, would you say, Eleanor? 
Mrs. Meslin=?’Easily. 


DresHillesAboutehall withingtheslast whilewepe notrhnoia 
me to that figure but I would say approximately half. 


Mr. Bell: All right, but nevertheless some. Is there a 
way that the process employed between your office, the Premier's 
office, the Speaker and this committee could be accelerated so 
that you could get a more immediate benefit in your discussions to 
resolve issues? 


DrstHilliw lewouldshavemtosthinkgaboutathat. 


Mrs. @Mestin=: Bit gs@arditliculLtaoner 


O-17 


Dr. Hill: That is a toughie and I would have to give 
Bhat a little thought. 


Mr. Bell: Other than reporting each case individually. 


Dr. Hill: Right. Michael is suggesting--and I think he 
is tight--brinkmanship is involved because perhaps the frequency 
of our meetings should be stepped up. If our meetings were more 
frequent with the top officials from those ministries--and I am 
doing this now; I am getting more personally involved and sitting 
down with them well beforehand and on a more frequent basis--that 
might be an answer to your question. I am not sure but it would be 
very helpful. 


In many cases months would go by before, all of a sudden, 
bam, they come in and want to discuss it. It may mean I have not 
put enough pressure or discussion or whatever on those ministries 
to sit down earlier than that. I am trying it. 


Mr. Bell: But that requires you to dust off the old 
special-report function. 


Dingiili. = Yes 


Mr. Bell: If we finish all our business by next Friday, 
there is not a lot to talk about in January unless you give us 
something to talk about. 


Can we deal with something I know is not as pleasant as what 
we just talked about, the average durations, the closing? I do not 
want to get into a discussion about what is meaningful, average 
time on a file or whatever. It is interesting to see that, 
whatever that statistic is worth, it has gone down by some days, 
thereby proving it is worth something. 


Can we look at, on a comparative basis--I am starting at 
page 4 of the accompanying statistical material under Complaints 
and Information Request (Closed in Files) through 1984-85. Mrs. 
Meslin, you made a comment that there has been general 
improvement. Can we see what it is? I have taken the liberty of 
giving some comparative statistics on the same page. 


If you just bear with me, I have noted from the material 
that under the jurisdictional category, the up to three months, 
Enis last fiscal period you had 93 outstanding and the previous 
you had 141. Almost 50 files have been taken out of that category. 
If we go down to the four-year level, there were 28 in the last 
Brscaleperiod: and) 27)inethe previous. In the balance, the ones in 
excess of four years, there are four in the current period and six 
in the previous. Just finishing that, in the nonjurisdictional, 
there is one in the current period and there was one in the 
previous period. 


I know it is impossible to identify that one, for example, 
as the same one but I guess my rhetorical question to you, Mrs. 
Beclin~ais, withethe exception of the sub-three-year category, 
where you have made meaningful progress, how can you say in the 
Other that you have made any progress when we are substantially 
dealing with the same statistic? 


SaLO pes 


Mrs. Meslin: It is all in the way you read statistical 
data. 1 did some figures myself on average durations and found 
that average duration in all categories in 1983-84 was 19/7 days 
and 1984-85 was 170 days, which meant we had an improvement of 27 
days. 


Mr. Bell: Is this in the jurisdictional? 


Mrs. Meslin: No, average duration in all categories. We 
have cone it under average duration in all categories, 
jurisdictional only, nonjurisdictional and information requests. 


Mr. Bell: Could we save time? Could you have those typed 
out and pethaps just pass them on to the clerk at a convenient 
time and we can include them in the material? 


Mrs. Meslin: Sure. What it indicates overall is that 
there has been an improvement in each of those categories. The 
jursidictional shows the greatest improvement. It is a 35-day 
improvement over last year. The nonjurisdictional is only an eight 
day inprovement. The total of all is 27 days. 


As I said to you, it depends on how you read the statistics 
as to what it proves. As we have said before, I have a great deal 
of difficulty when I look at the chart that shows jurisdictional 
complaints closed. To me, jurisdictional complaints are our 
lifeblood. You can see that the majority of cases are closed 
within six months. When you start to add in the figures which are 
less than 10 per cent, at the very end of that spectrum--much 


less--you have an imbalance that throws the duration completely 
Opts 


We should be aiming at a process which would take cases that 
can be expedited quickly, and do so. As we have shown in the chart 
of over 44 cases, those cases that are highly complex and 
difficult, take a great deal of time and would be impossible to 
shorten by more than a month or two over three or four years 
should not be used to make us look as though we are not handling 
cases expeditiously. 


This has been a running dispute with the committee. At the 
beginning, when I came into this organization, my concerns 
were--and are--not to delay. But when I looked at some of the 
cases--and the example I gave you was the hearing loss 
cases--there is no way in this world that the Ombudsman's office 
could have handled them more quickly when the external forces were 
such that medical reports took eight or nine months to go to the 
Workers' Compensation Board and not to us, WCBs response to us 
took another eight or nine months and a request for a report to be. 
issued took two years. How can you take such figures and drop them 
into the pot of the number of cases we are handling and say, 
"Look, you are handling cases and it is taking you too long to 
handle average cases"? It is an unfair way of looking at it. 
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Mr. Bell: Your comments are appropriate and well made. 
There is an inherent problem--and again understand where the 
committee comes from. Some people argue that the committee sees 
only the tip of the iceberg and only sees it two or three weeks in 
the year and at the end of the process, i.e, recommendation-denied 
cases, while you and I know those cases take the longest time. 
They always have and probably always will. 


For example, one of the cases we would have looked at, if 
you had not resolved it, came to your office in April 1981 and the 
report was signed by Dr. Hill in August 1984. One should 
legitimately continue to ask, "Why does it take that long?" If the 
answer is, ‘Well, we have somebody who does not answer us," or, 
"Somebody says he is going to do something and does not do it," 
then maybe that is the answer, not, "We are improving our 
procedures," or, "We are becoming more technically efficient." 


Maybe it is time to call a spade a shovel and to say, ''We 
cannot do it any faster because these ministries or governmental 
organizations are dragging their you know whats." 


Mest Meslin®= Mr/ Bell, “in fairness; it’ is both 
situations. That may very well be the case, but we want to 
accumulate data to prove that is the case and to give the 
ministries an opportunity to respond, when they are presented with 
data that says: "You are consistently responding to our letters in 
four months. Is there something you can do about it?" That is on 
the one hand. On the other hand, we have not for a moment said our 
internal procedures are as good as they can be. What we have 
attempted to do is look at the organization, look at the equipment 
we are using and see if that, too, can help it. 


We are pledged to reduce it. What disturbs us is that we 
seem to be always responding to these minimal cases that, at this 
time, look to us as though they cannot take any less time. We are 
looking into it. I do not know how else I can help the committee. 


Mr. Belbeelnweapsule form, “is thevexplanation for thec2/ 
or 28, or whatever, that have been kicking around for up to four 
years that, "They are the categories we are doing as fast as we 
can, thank you, and they will be done when we complete them."'? 


Mrs. Meslin: We are in the same boat as you are. These 
cases are closed. We can analyse the heck out of them and tell you 
that one particular ministry took this many months or years to 
respond. What we are trying to do now is develop a system where we 
can monitor it as the case progresses so we know that when we 
asterisk something where nothing has been done for a month, then 
the investigator has to respond. We have to be able to control the 
way the process works on a day-to-day basis, and that is what we 
are attempting to do. 


Deen Pe Si want” to’ make’a “quick addendum*to' that. In 
addition, I. am saying I am hopeful about the reduction of even 
Bais part of the statistical problem within the next year or two. 
By building a better relationship with those ministries, I think 
that will come through. You drag your feet when you do not like 
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somebody. I think that .has.a lot to do with it. 1 really believe 
if we develop, which we are doing, a better relationship with 
those ministries, we are going to get a better, faster response 
time, even with those long, tricky cases that are before us. I 
think thistedis whatiwe-arebtryingrito dotand, lethink gwerare: goinzato 
gO 10% 


This is a large part of the problem. If somebody does not 
like you, they are antagonistic to you and even though they do.-.it, 
they quietly take their time in responding to you. I intend to end 
that as soon as lI can. 


Mr. Callahan: Just following up on what you are saying, 
and maybe | am missing this entirely, particularly with this 
equipment you have now, if it came up with an asterisk, would 
there be anything inappropriate in a particular type of letter 
going out from the chairman of this committee, saying: ''We note 
this file has been carried on for X number of months, years, or 
whatever; if there is not some appropriate response to it, we wish 
the matter to come before the board immediately.'? 


Dr. Hill; I recognizeiyou ate saying MiEGissbetter topbesonga 
friendly basis with these people and to develop a rapport. I am 
sure there will be areas, even with the most friendly relations, 
when you are going to have people who are going to put you on the 
bottom of the pile type of thing. It seems to me if this committee 
is going to be of any assistance in that regard, particularly with 
the ones that have asterisks for very long delays, that something 
going out from this committee would prod them. Is that going to 
make relations more difficult? 


S20 ope ms 


Dr. Hill: That might be difficult because then you have 
to begin to query the function of the standing committee to get it 
to that administration; that part. of jit, @thenwlater on downg the 
line, when you are really at the end of the line, you have to 
judge, adjudicate and deal with the whole process as we come 
before you. It might jeopardize or compromise your position a bit, 
I would think, especially a bit later on when we hit rock bottom 
and cannot do any more and we have to come to you as we are doing 
now. 


Mr. Callahan: In terms of our objectivity. 


Dis Hillee Exactly? Dethinkeieamigntaveryave aputeyour 
position as a standing committee in a bit of jeopardy, because you 
have got into the administration before the thing has ended. I may 
be wrong. My lawyers may tell me otherwise. Mr. Bell may say 
otherwise, butyl: wouldethink he! wouldiwant «to! stayeouteot that. 


Mr. Callahan: Even, I suppose, to approach it from a 
different angle, if you were to send out the letter and send a 
carbon copy to the chairman of the standing committee. 

Dr wHill: }-=be) here. 


Mr. Callahan: Same thing. 
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Mrs. Meslin: I think we certainly make a practice of 
keeping our complainants informed. With the delays that go on, we 
have to let the complainant know what is happening all the way 
along the line. Perhaps Mr. Bell has some comment. 


Mr. Callahan: In the final analysis I think the delays 
Beflectuonva tunction that is very essential to the operation of a 
government that is sensitive to people's needs. But in addition to 
that, I think it is very important that with those delays not only 
does the Ombudsman's office appear to the public as perhaps--lI 
mean, it falls on you; they think you are being insensitive. Yet 
if somebody in one of the ministries is doing it, it falls upon 
all of us; the entire government operation is being insensitive. 


It seems to me the whole purpose of the Ombudsman's office 
is to bring some sensitivity, not just perceived but actual 
sensitivity, into the operations of government. That is where 1 am 
concerned, that all of this will, I hope, eventually fall together 
so that you will not have the problems you are having. Maybe if it 
is done the way you are suggesting, you will have a better 
relationship with these people in identifying those who are 
dragging their feet. 


Dt seein kat probeblyswill amprove. 


Mr. Baetz: You noted before that there are some 
instances in which the ministries are aware that eventually a case 
will come to the committee, and your feeling is that they would 
much sooner settle it with you. Would there be any point in 
establishing a general policy that no case will go for more than 
two years before it comes to this committee? I am just using an 
Mcbitrary figure of two years. 


If ministries know that if cannot settle in the first year, 
they are surely going to have another deadline and they are going 
EO try to settle in thesecond year. 


Mri Zacks: The problem with that is that in order for 
the matter to come to this committee, the Ombudsman must have 
completed his investigation and formed an opinion that he can 
support the complaint. In any case in which the matter is still 
under investigation, at the two-year point he has not formed an 
opinion yet because the investigation is still going on. 


Mr. Baetz: That is, you are waiting for more information. 
Mr. Zacks: We are waiting for more information-- 

Mr. Baetz: From the ministry. 

Me. Zacks: (ihaters su vehe. 

Interjection: It is a catch-22 situation. 


et - = 


Mr. Philip: I think what Rueben is saying is that surely 
we sense that this committee could request, for example, when it 
is not a large number, that the Ombudsman and the related ministry 
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report to the committee and give an explanation on both sides of 
any cases that have gone in excess of four years. We are talking 
about four cases now. It would be reasonable to sit down with the 
ministry and the Ombudsman on those four cases and ask: ''What is 
going on here? There are four cases that have gone on for more 
than four yeariszs 


Mrs. Meslin: But what you would get would be a 
discussionsfrom) the ministry of part.of the merits.of the case;)jin 
order to tell you,;.it would, béutalLkingstogyou aboutetheicase maine 
case is not completed for you to do your job. You would then be in 
the middie of the process. 


Mr. Bell: But what is wrong with that? The courts do it 
all the time. If you have a problem getting the production of 
documents, for example, you go to the court for an order and you 
may or may not have the same judge who would hear the case. I 
think an explanation could be given of why things are not 
forthcoming without going into the merits. 


By the way, the act. requires you to report annually on the 
affairs of your office. We are into the so-called pure Ombudsman 
cases, the ones where the slugging is tough, and it may or may not 
go to recommendation denied. What is wrong with, as Mr. Baetz has 
Suggested, perhaps arbitrarily setting a deadline by which you 
want replies to your subsection 19(3) letters within two years of 
the investigation? That puts pressure on two places: you and your 
office and the other side. What is wrong with reporting, without 
the details, on those governmental organizations wherein that 
deadline has not been reached? Subsection 19(3) may not be the 
best cutotin- 


What is wrong with having that report received on a regular 
basis by this committee and the committee deciding to what extent 
it wants to hear from those ministries about why it has taken so 
long? We are going to do that with the Workers' Compensation Board 
without specifics in two days on systemic problems. If those 
systemic problems are resolved, you will get a large chunk of your 
work load cut away. s 


Mr. Callahan: I would like to pick up on what Mr. Bell 
said. It takes a little longer sometimes, but the Court of Appeal 
issues a list of the cases and sends it out to every lawyer of 
record on that appeal. If he has been dragging his feet, he has 
two alternatives. Either he can move his butt and get on that case 
and perfect it, or he can appear before the Chief Justice or 
somebody else to explain why he has been dragging his feet. 


I understand from talking to Mr. William F. Shaughnessy that 
those lists go from five pages to about four cases. They all get 
them perfected because they do not want to appear and explain 
their reasons for delaying. That is done without any facts of the 
case being already out. 


Dr. Hilbsth amicertainlygnotrarguing) asainstert, fiigbido 
not abridge any of my duties and if the standing committee is not 
hearing the merits of the case, which it is not. It is a proposal 
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we have not thought about before. I could be very supportive. I do 
not argue against that proposal at all. We would have to work it 
out. 


Mr. Philip: In an analogous way, you have a case like 
that before us, where the WCB said it could not make a decision on 
a case because it needed an additional medical report, and you 
said there was enough medical evidence in the file to make that 
decision. There is no difference between that, where we are going 
to have to make a decision in one way or another, and our saying 
to you and the board, "Why is case X still dragging on for more 
than four years?'' They may come back to us and say: 'We need an 
extra medical report. The doctor is in Israel and the claimant is 
in the United Arab Republic." We had a case similar to that. 


I do not really see the difference between what you are 
bringing to us in a specific case, where you say the board should 
have made a decision, but it is claiming it needs certain 
documents, which you do not think it needs, and us asking what is 
happening in this case and the board saying it needs the extra 
documents while you say it does not need them. 


Mr. Zacks: One of the concerns I have with this process 
is that it might be a good idea to raise in a consistent way a 
general problem with a specific governmental organization. On a 
specific case-by-case basis, ultimately the Ombudsman has to take 
responsibility for how he investigates his own cases. He has the 
power to attain information under his act by summons. He also has 
the power under the act to prosecute. He has never initiated a 
prosecution. He does have the authority to bring the matter to the 
courts if he feels delay is being used as a tactic to defeat an 
Ombudsman's investigation. 


Involving the committee is a major incursion into the 
Ombudsman's discretion on how he is going to investigate cases. 
There may be some cases where, in his opinion, it is necessary to 
take that length of time to properly investigate a case and at the 
same time fostering a relationship he thinks is important with a 
particular agency. Nothing would sour a relationship more than 
using the heavy hand of the Ombudsman. 


e250 p.m. 


Mr. Philip: What we are dealing with is not just the 
Matter of the substance of the case. We are dealing with the 
process and where there is a process breakdown, it seems to me 
that is within the jurisdiction of the committee. If you have 
Cases that are running more than four years, that is a process 
problem and we should be concerned about those. 


Mr. Zacks: I agree. There may be other factors, though, 
that the Ombudsman will bring to your attention that will indicate 
there is a reason for taking that length of time. 


Mr. Philip: Surely then it makes some sense for the 
Ombudsman to be asked about those particular cases and, without 
dealing with the substance of the case, dealing with those that 
are delayed over a certain period. I do not know what the cutoff 
is. Four years gives you 28 plus four, which would be 32 cases. 
That is a large amount, but over four years it is only four cases. 
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I am not going to say any more than Mr. Baetz was saying 
about where the cutoff is, but there may be a time when the 
committee has to say, "For anything over a certain period of time, 
we want an explanation from whoever, be it the Ombudsman or the 
ministry involved." 


Mr. Zacks: I do not think we would have any problem 
giving explanations. 


Dr. Hill: This is a helpful recommendation and 
suggestion to our office. However, it is a very major one, and I 
might require a little time to respond more fully to it. This is 
so new and such a good idea that I am going to require a little 
time to sit down and bat this around with my staff and come back 
to you on it. I consider it a helpful suggestion; it is one we 
should not take lightly, and we should study it more carefully. 


Mr. Bell: Just to focus that: As you report annually or 
otherwise on the affairs of your office, you might consider 
creating a new category of current investigations that are in your 
judgement being delayed by reasons out of somebody's text, yours 
or Eleanor's, “beyond your control.) Thateissagrear purace spout 
Once you use it, there should be some process initiated. 


I do not mean to generalize, but it is my sense that a lot 
of the people you deal with at the ministries or governmental 
organizations almost work backwards. When a complaint is received 
that looks like a biggie, they work from the average duration, 
including this committee, and that is a four- to five-year time 
frame. Lotssof things can get) lost: ing thatyperiod,, wherease1f) that 
were all of sudden accelerated to a two-year period, for example, 
you would see it getting to the deputy's desk a lot faster than it 
might ordinarily. 


Dr. Hill: You are quite right. I have thought about: this 
too, and we should factor those cases out and try handling them in 
another way, but it is going to take us a little time. 


Mr. Bell: I do not mean these comments to criticize 
ministries or governmental organizations, but let us be realistic. 
We work in terms of relative criticality, if that is a word, and 
it is the burning bush that gets the water. If you moved your-- 


Mr. Baetz: The squeaky wheel; try that one. 


Mr. Bell: The burning bush gets the water. It is a 
biblical phrase. 


Mres Bell: 1f you putvyours cupron ithebpriority wists 
things might happen. 


Driehilis Ltiisisa}zoodiidea: 


Mr. Baetz: Without setting any kind of arbitrary 
deadline or anything like that, we have to keep in mind that to 
bureaucracies and organizations, what is four years, six years or 
eight years? We are dealing with individuals here. If it goes on 
an undue length of time, the point has been made before that 
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justice delayed is justice denied. It is relevant and appropriate 
for us to be thinking in terms of some kind of time limit to these 
things. It will vary from case to case, obviously. You may even 
find a situation where you come and say, "This has gone more four 
years,'' or more than three years, "but there are reasons for 
feeling that it should go another few months or something." 


Dr. Hill: You are talking about systemic problems; it is 
a systemic problem. 


Mr. Callahan: It does tend to get a message out to them 
Bhat they cannot sit back’ and put you at the bottom of the pile. 
Bust to go back to*that List that the Ontario Court of Appeal has, 
it is nothing to pick up the phone and call the Attorney General 
(Mr. Scott) or whomever and say, ''The reason it is not going on 
the list is that we do not have the transcripts," and on consent 
ft is taken off’the list. I can tell you, and I am sure I would be 
backed up in the legal profession, you put that on the bottom of 
Biee list, and@you' donot react “until you get this letter from the 
chief justice. You know what I mean. You are into a motion like 
that. 


Mr. Philip: I wonder, from a systemic point of view, if 
it does not make some sense that certain types of problems have to 
be resolved within a certain period of time; otherwise, it is not 
worth resolving them. 


For example, if you have a complaint about an Ontario 
student assistance program grant not being granted, if that is not 
resolved in two months, the kid drops out of college and loses his 
Pear. [tis as simple as that. I sent ome over to your office. She 
may last this year because she has relatives and worked this 
summer and so forth, but if she does not get that grant next year, 
she is out of college. It is as final and simple as that. Some 
kids would be out a lot sooner. Luckily, she has enough money 
saved up that she can pay it. 


Tt'may bevthat* there are *certain ithings;7 not to forgive the 
others, that are given some licence for taking longer, but there 
are certain things such as OSAP where, if they are not resolved 
within a month, your client disappears. He says: "What the heck? 
fe is no’ good®to me if I get the grant next year. I am not going 
to be in college next year. I lose my year." 


Mr. Zacks: We are aware of those problems; in fact, we 
have a procedure to take that into account. In essence, what we do 
is give an oral subsection 19(1) letter on the telephone. We 
telephone the agency head and tell them there is this urgent 
situation. We have cases with shorter time frames, where persons 
are on some type of family benefit assistance, and they are 
appealing that they need interim assistance. The immediacy is now, 
and we deal with them on that type of basis. 


Mr. Bell: I have no further questions, Mr. Chairman. 
Mr. Philip: I wonder if you can help me with the 


statistics on page 1 of your complaints statistics for 1984-85. If 
I take the ones that are within the jurisdiction, which is bi, 2005 
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and I subtract from that the resolved, the 1,455, I get a figure 
of 3,911. I am not quite sure what happens to those. Where are 
they? What is the breakdown of them? Am I missing something? 


Mrs. Meslin: Would you repeat that? 


Mei Poilip:) ves. 


Mrs. Meslin: There are 5,366 within jurisdiction. Js 
that what you are saying? 


Mr. Philip: Yes. The number that are resolved, be it 
"resolved/ independent" or “resolved/involved," is 1,455. 


Mrs. Meslin: Yes. 


Mr. Philip: Can I subtract that from those within the 
jurisdiction and get a figure that is useful .to me? 


Mr. Bell: Wo; gyou canno&. 


Mr. Philip: Why? 


Mes Belle sBecause the ul,.LL0 .and 445 save noteal. 
jurisdiceronal. 


Mrs. Meslin: That is right «They ;are notetalViwithin 
fusbisdierion: 


MrjePhalip: But wsthe resolved, 1y45> gare? 


Mr. BellsiNo: 


Mr. Philip: stheysareinotgal lajunisdictionaks 


Mr. bell: s No. 
Dr. Hill: They are conferring. 


3340 pm. 


Mr. Bell: Can I help? There was an example about three 
years ago of how you could resolve a nonjurisdictional case that 
you were supposed to refer elsewhere. I believe the example was 
that somebody came to your office complaining or concerned that 
they were turned down for unemployment insurance benefits. They 
came with the application form, and the person who saw them 
realized very quickly that the form was completed in the wrong 
way. That would be noted in your office as resolving the matter, 
even though it was nonjurisdictional; and if that were the case, 
you would report that as one resolved in the 1,455, even though it 
was nonjurisdictional. 


I do not think we have ever asked--I do not know whether the 
data are available--you to break down the 1,455 between the two. 


Mrs. Meslin: 1 think it willbe now, but,l, think the 
distinction is that “resolved/involved"” is jurisdictional, and 
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''resolved/independent'"' can be both. That is the example you were 
given. Unfortunately, it is a mixed statistic in item 3 and a pure 
statistic in item 4, where you are talking about "within 
jurisdiction."’ So you cannot make that comparison. 


Mca LPhaslip josupposerl ‘goto youroitice: and, Tsay,» OSAP 
has not given me a grant, and here are the reasons."’ You say, "You 
do not stand a chance of winning on this one, because the rules 
are such.'' Then I simply say, "Thank you very much," and walk away 
from the interview, satisfied that I do not have a case. Where 
does that appear statistically? Does that appear statistically as 
a result? 


Mrs. Meslin: No. It could be "investigation 
. FRR PS . 
discontinued, under 'withdrawn,'' because the person would not 
make it an official complaint and would withdraw. 


Mr. Philip: So it is going to be even more complicated 
to analyse these figures when we start getting your--what was the 
word you used for the extra people out there who will simply be 
intake workers? 


Mrs. Meslin: Stringers. 


Nry Philips sYourarernot; sure what those are. You will 
end up with what amounts to a case on it that you probably would 
not get if they were not stringers, if it were kind of mainline. 


Mrs: aMesline ¢Your “stringers; much like the intake 
officers, have to be well trained to the extent that, if they are 
unclear as to whether something is jurisdictional or not, they 
pick up the phone and they ask. They make sure about the category. 
We are going to have overlaps because of the nature of the 
complaints that come in. Obviously that is the trouble they have 
had in the past: trying to determine how to categorize it. 


To me, in the example you gave, you could say: "Well, I will 
quickly fill out a form, and that is a resolved case. Good 
statistics."' Or someone with a little more on the ball might say 
to the complainant, "Do you still want to make a complaint?" The 
complainant would say, "Not now,'' and they would say, "Okay." Then 
it is not resolved. It is an investigation discontinued, because 
Ehe complainant has withdrawn it. It is very difficult. The 
reasoning in both is perfectly logical. 


We have to go by the statistics we get. Very often we go 
behind them, and they are as difficult to try to analyse as your 
example. 


Moeee ba Lip sake seems to me that if you get somebody who 
is tough on the intake, you will get a different type of 
statistics than if you get somebody who is a tabula rasa and takes 
everything. Manpower can skew their figures by doing the same 
thing. 


Mrs. Meslin: We are all human. I think you have that 
situation. You will have people who are more adept at picking up 
some way of getting to handle the case than others. It is a 
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judgement call. You try to train them as well as you can and hope 
for the best. 


Mr. Philip: Is there any: way of getting a) figure on ‘the 
number of people who walk in with a complaint and actually get to 
the stage where it is resolved in some manner? 


Mrs. Meslin: With an information request or an actual 
complaint? It depends on what they are coming in with. 


Mr. Philip: How many jurisdictional complaints would 
actually get to the resolved or independent stazeralseit possible 
to get that kind of "resolved/involved" or "resolved/ independent"? 


Mr. Bell: I think all you can answer now is that it is 
no more than 1,455. 


Mrs. Mesling’ That is @rrente 
Mr. Bell: It “is probably ‘1,100 \plus 345 minus) %. 
Mrs. Meslin: It may be less, but 1 is no more. 


Mr. Bell: Tt as no less: thanwilyli0> Ite isenotmore than 
gle) Oya 


Mrs.tMeslins Thatvis: right. 


Mr. Philip: But syouswouldimot tbe ablegtogsay what ee 
total intake was to compare to that 1,455? 


Mrs. Meslin: I cannot now, no; we may be able to. 


Mr. Philip: A number of people would walk in or make a 
complaint that would be jurisdictional, but that somehow gets-- 


Mr. Bell: No, I do not think you can, because your 
reporting is retroactive. You report by matters closed; therefore, 
it is impossible to trace. 


Mrs. Meslin: But we build a statistical history of the 
case as it progresses, all the way along. 


Mr. @Bellescl think’ Mr. Phi li psispasiine ye toezetatnar 
figure, let us assume it is 1,455, which are all jurisdictional, 
how many do you have to get in the door to distill down to that 
figure? For every 13,458 do you-- 


Mrs. Meslin: No; I see what you are saying. 

Mr. Bell: The reason you cannot do it is that you report 
retroactively and you do not identify--it is probably impossible 
to do, perhaps on any statistical basis. 


Mrs. Meslin: I do not know how. 


MreuBell: No,’ ledosnot™ thinksyougcanspAldeyoundoliseyou 
work with these figures on a comparative basis and you say, ‘Mr. 
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mL Dawa tecOOKe is 40" CO-Closeéwis4o 0, inethis way, .aSeat-dadstor 
the other years. 


Migs Dall praca cuccs Helam saydne, that) the statistics. on 
the next page of "resolved in favour of the complainant" do not 
necessarily mean much if there is some way of skimming only the 
more deserving cases. 


Mrs. Meslin: I am sorry? 


Mr. Philip: If people walk into my office, I might. take 
one of two approaches. I might take every case, regardless of its 
merits, and open up a file and start doing something. In that case 
I could say I had resolved 25 per cent of the cases. Or I could 
sit down with everybody who came in and say to a lot of them, "You 
do not stand the ghost of a chance in hell with this, the law is 
against you or the rules are such," and not bother making out a 
case sheet. In that case my files “resolved in favour of the 
complainant" might be 50 or 60 per cent. 


Depending on what the emphasis is, the trend on that front 
desk affects my end figure. With different organizations, there 
are trends that go through the organization of softness or 
hardness or whatever you want to call it, of reality versus 
unteality, or whatever term is the latest jargon. You see that 
federally with the Unemployment Insurance Commission and with 
Canada Manpower. You see it with other agencies, and it is 
reasonable to expect that kind of climate would affect the 
Ombudsman's office. Therefore, that figure may not be as 
meaningful, in comparing one Ombudsman with another, unless you 
know what the mood is with respect to taking the complaints in the 
first place. 


Mr. Baetz: I guess this is what I was referring to on a 
different subject; it is more like the hazards of statistics in an 
operation like yours. I do not think we should get hung up by 
statistics too much; as important as they are. 


Mr. Zacks: Is the question, what is the philosophy at 
the intake Level ot what is the training of intake officers, how 
qualified are they and what are their guidelines? 


Mr. Philip: No, I am saying it would be meaningful to 
have figures of the total eiibee of intake that are jurisdictional 
and then you can see whether there is an early screening or a late 
screening. It depends on where that screening is. If you turn away 
people early in the game, then your figures are going to be 
different than if you take them all the way up to resolved versus 
unresolved or in favour of the complainant versus in favour of the 
government organization. 


If you are taking on a bunch of useless cases that do not 
stand any chance and you resolve them in favour of the government, 
you are going to have a lot of cases resolved in favour of the 
government side and that makes you look tough. Whereas if, at an 
earlier stage, you simply say, "Look, John Brown, you do not stand 
a chance, everything is against you," and do not even open up the 
case on him, then it does not show up in the statistic; it simply 
disappears into that great mass out there. 


SOD sill. 


Mrs. Meslin: It is a dilemma that you point out. Itiasa 
fact of the management and philosophy of any organization that you 
hope you train your people to do what you think is proper. ae y ou 
are looking at bringing in cases, if you indicate to your staff, 
"What we really want is numbers, crunch the numbers; we want Cases 
to look as though they are being solved left and right," you are 
going to get that, if that is what is permeated through an 


organization. 


If an organization feels it is a viable organization that is 
there to serve and do whatever it can, then the staff look “at it 
as carefully as they can. We still cannot have any hard-and-fast 
rules that a person is going to make a judgement that I would 
make. I just hope they are trained well enough and that their 
supervisors look at it closely enough and that we have indicated 
to them the philosophy of the Office of the Ombudsman. 


Mr. Baetz: Is it safe to say that’ comer om thetverybest 
service your organization provides to some of our citizens may 
never appear in any of your records? In other words, some very 
intelligent intake officer or investigator, call it what you like, 
may give some very good advice and that advice is, "Sorry, but you 
do not have a “case.” Surely that “sa services toon 


Mr. Zacks: Theres: anvadditwotial tactwthareoccuns: An 
investigator may say, "The case suggests weaknesses, based on 
experience; however, if you want an investigation, you will get 
one.'' Nobody is ever shut out. 


Mr. Baetzs Noylino. ‘But svery c¢o0d “advice, tusetul advice, 
can be given to a citizen without it ever appearing in any of your 
Statistics Om any Of your records. 


Mr. Chairman: Any further questioning? 


Mr. Bell: I do not have any other questions on the 
statistics. Mrs. Meslin, if you could give us that additional 
material, the comparative durations under the categories you 
discussed, it may be useful to the committee. 


I have one other housecleaning item before we wrap for the 
day. Members will recall 1 reported this morning that whereas we 
had originally scheduled to deal with recommendation-denied case 
6, there was a late Friday development which resulted in that 
resolution. Members might turn to volume 2, tab 6. I do not know 
whether Mr. Decker has®distributed it to youras yet, buUE HE note 
would he, and would you put in the beginning of that tab the 
letter from Randy Reid dated August 30 to the chairman of the 
particular board of the séneral hospital, (Cis amone-pares 
Sea eee letter: For record purposes, just stick codt sin toe 

ront. 


I am going to ask Dr. Hill and/or Ms. Bohnen, who has 
appeared@andSis Sittimgmat -DoveHilies sightyetO speaxeto tie 
matter. I take it that the Friday developments, including the 
writing by Randy Reid of this letter and whatever this letter 
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stands for, have been taken by you to be an adequate and 
appropriate response to your recommendation. Is that correct? 


Dereorliieevestethat@istcorrect? slindas -dotyoutwantetro 
speak to that? 


Ms¥ Bohnen: That isscorrect> Mr. Bell. We regard it as a 
resolution of the complaint. 


Mr. Bell: We spoke this morning about the resolution of 
these cases being to obtain substantially what you set out to do. 
Your recommendation, Dr. Hill--and I am looking at subpage B of 
the synopsis material right at the beginning of tab 6--is, "That 
the Minister of Health seek the appropriate amendments to 
peculation 865°under the Public Hospitals Act to réquire public 
hospitals to accept referrals from chiropractors (and osteopaths) 
for radiology services in hospital outpatient departments." 


What the ministry has done is to write to the hospital in 
Muestiongto advise that the ministry does not take the view that 
hospitals are prevented by law from accepting such referrals. 


Thepe aeearditierence. Lt)is’somewhat Less; but. 1 
understand, Dr. Hill, that you have good and sufficient reasons 
for accepting the ministry's position as it is at this time. 


Ms. Bohnen: As is evident from the documents in the 
case, in this letter the ministry remained of the view that an 
amendment to the legislation or the regulation was unnecessary 
because of its legal opinion on the import of the regulation. That 
being the case; “it™no Longer “seemed appropriate to insist on an 
amendment that the ministry simply felt was unnecessary. It 
seemed, rather, that a more appropriate course of action would be 
to have the ministry notify the hospital board of its view, with 
the result, one would hope, of the hospital reconsidering its 
position on the issue and regarding itself as free from what was 
no longer viewed by its supervisors as a legal restriction on its 
‘actions. 


Mr. Bell: Okay. In any event, you do not want the 
committee to do anything more with this case. 


Mss Bohnenmart lat As teorrect ; 


Mr. Bell: May I complete the Ministry of Health matters? 
There is some material. Let me read it into the record. As for 
detailed summary 7, which was resolved between Dr. Hill and the 
ministry late last week--not so late, members, that we Coutdanow 
Polimthesmaterialrout of your briefing material--your office has 
sent me a letter dated August 30, which attaches something like a 
memorandum of settlement prepared by the ministry dealing with 
what the ministry intends to do specifically under each of the 
recommendations. 


You consider that to be inappropriate? 


Ms. Bohnen: Yes. 
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Mr. Bell: All right. The real reason I am raising 
this--please forgive me for not giving you details--is that one of 
your recommendations is that the complainant recelve nw sinecue Form 
of a reimbursement, moneys from the Ontario health insurance plan 
to the tune of $11,9004-is it your understanding thatethistmoney 
WiLL “bespaid asusoon as OfPacan process ik 


Dr shill SYesme iiaw il abe. 


Mr. Bell: All right. I was phoned some weeks ago by the 
lawyer tepresenting this complainant, and I think I asked somebody 
from your office if he would undertake to advise the legal counsel 
as quickly as possible of this resolution. Has that been done? 


Mr. Zacks: I have been trying to contact him without 
success, and I will continue to try to contact him when I get back 
£6 the office. 


Mr. Bell: You certainly do not want us to do anything. 
Dr. Hill; Isthinksit wassaesatistactory pesolution. 


Mr.-Philip: Dom takelthat,inetab) 657i igthesehinopractor 
was not able to receive the services for his patient after the 
board of the hospital had received this letter, if it still said, 
"We are not going to accept that kind of referral,’ he would then 
have to go back to the Ombudsman with a different kind of 
complaint? 


Mr. Zacks: He may do that. 
Mr. Philip: Then it would be nonjurisdictional. 


Ms. Bohnen: It was always nonjurisdictional vis-a-vis 
himself and the hospital board. What he had done the first time he 
was turned down by the hospital was to contact the ministry with 
his complaint. If he went back to the ministry and if the hospital 
still refused to’change*its position; shescouldsicome back to the 
Ombudsman again. Then I think it would be jurisdictional again. 


4 p.m. 


Mrs Philip: Only if theiministry@imvolvesmi tect mire 
says, ‘We have told the hospital we do not have any requirement 
that it accept only referrals, [rom medical practitioners ather 
than chiropractors and osteopaths," if that were the ministry's 
position, then it becomes nonjurisdictional and the problem is 
still unresolved. 


Ms. Bohnen: Except in so far as he could complain about 
an omission on the part of. the Ministry of Health and the 
Ombudsman would then have to consider whether that omission was 
reasonable or unreasonable. 


Mr. Bell: In any event, Dr. Hill;-in view of the matters 
known to you relevant to this case, the ministry's position is now 
considered to be adequate and appropriate. 
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Dr. Hill: Adequate and the resolution has been 
satisfactory. 


Mreepells Without so stabingeit, thevissue>-raisedrby 
this complaint is a substantive one and transcends whether a 
Particular individual’ should be able totuse the facilities of the 
radiology department at any particular hospital. Dr. Hill, as a 
result of recent discussions with the ministry and very recent 
information given to him, understands that is so. He is prepared 
Boe leave it’tosthe ministry “for thes time being. 


Mr. Henderson: I am commenting only. In calling that a 
resolution, it seems to me that somebody who was not very familiar 
with the procedures and so on would be a little red because if I 
ain not mistaken, there is not any necessary resolution, if 
anything. The matters would still be outstanding in so far as 
there has been no resolution of the issue the chiropractor has 
complained about. Do I understand correctly that we are saying it 
is a resolution in that the ministry has taken a position which 
may be ignored as far as we are concerned? 


Ms. Bohnen: If you mean there has been no resolution yet 
in terms of whether this chiropractor's patients can be referred 
to this hospital's radiology department as of today, that is 
correct. 


Mr. Bell: In fairness, the recommendation, even if it 
was implemented, would not have done that either because all it 
would have done, as accepted by the ministry, would have been to 
start the process along the road to legislation. That puts the 
question of whether and to what extent the ministry should control 
Pecess tO hospital facilities by health care providers, not to 
confine it to the members of the medical and the dental 
professions. That is really the issue this matter raises. 


Even though the ministry may have said "Yes, we accept in 
principle we will work towards those amendments," perhaps more 
than others in this room, you would know what discussions that 
Moll raise in various circles. No, this man or woman is not going 
to have immediate access to a hospital. Whether that happens at 
nis particular hospital remains to be seen. 


Mr. Chairman, that is all for today. Just repeating myself 
from this morning, tomorrow you are going to deal with a fairly 
extensive matter. Not to oversimplify it, it has to do with 
respresentations made by a minister of the crown as to the 
disposition of certain matters his ministry participated in. One 
of the things you are going to be asked is whether and to what 
extent making representations before a committee of the House, and 
perhaps on one occasion in the House itself. is suriicient to bind 
Pie ministry to a particular set of circumstances. 


I do commend to you for reading, either this evening or 
before 10 tomorrow, the synopsis prepared under tab 1. A lot of 
work has gone into that synopsis. As well, if you have the time, 
starting at page 31 of the material in tab 1, and going for some 
30 pages, to Dr. Hill's report and thereafter the response of the 
ministry, if you can get that under your belt, you will come well 
equipped to deal with the issue. 
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Is there anything you would like to say on this, Ms. Bohnen, 
before we shut it off for tonight? 


Ms. Bohnen: Not if you will stop now. 


Mr. Chairman: I would suggest that the committee remains 
and goes in camera. 


Mr. .Gaddahan= Mr. Chairman; betoresyoujdo thats iInnotice 
the dates we have here are September 3 through 6 and 9 through 12, 
which seem to be less than the dates I was informed this committee 
would be sitting. Are we going to receive an additional number of 
dates? 


Interjection. 


Mr. Callahan: I see. These are the dates we can now rely 
on? 


Mr. Bell: That is all we need. We will not need any more 
than that. 


Mr. Pierce: What were the numbers of the pages you 


referred to again? 


Mr. Bell: Where it starts at page 31 and goes to page 
60. It is a’30-pagelireport.. Try tomgem throughmthae plus the 
synopsis at ithe bezinnine. 

Mr. Piercé: That is on tab ob, volume;Z? 

Mr. Bell: Yes’. 


The committee continued in camera at 4:07 p.m. 
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ANNUAL REPORT, 1984-85 
(cont inued) 


Mr. Chairman: We have a quorum. I would ask the 
officials from the Ministry of Consumer and Commercial Relations 
to introduce themselves, please. 


Mr. Simpson: Good morning, Mr. Chairman. My name is Bob 
Simpson. 1 am the executive director, business practices division. 


Mr. Lewis: My name is Ralph Lewis. I am a legal counsel 
to the division. 


Mr. Bell: By way of a brief introduction, would members 
turn to volume 2 of your materials and particularly to tab 1? That 
tab contains the relevant material you will be referring to today 
in your consideration of this case. As I mentioned yesterday 
afternoon, the document you will probably most frequently refer to 
is the synopsis, a five-page document that appears starting at the 
second page of the material. The first page is to assist you, if 
you do not like looking at people described by letters of the 
alphabet, and you can see who the players in the piece are. 
weviocusiy, Mr. Simpson is Mri-A. It is nice=to‘see*that Mr Avha's 
finally revealed himself. Others may be relevant as we proceed on 
Enis matter. 


The other document we will be referring to in some detail is 
Bee tillisutinal report, which starts at page 31 of the material. 


The usual format in these cases is that Dr. Hill and 
appropriate members of his staff, in this case Ms. Bohnen, will 
describe to you the specific terms of the complaint, the conduct 
of their investigation, the findings made as a result of their 
investigation, the reasons behind the findings, their opinions 
leading to the recommendation, what they understand to be the 
ministry's response and their position in respect thereto. 


We usually try to have the Ombudsman and his staff proceed 
through without many questions. As a matter of practice, I start 
off with the questions to try to draw out additional and relevant 
information. After I have finished, I shut up and then each of you 
in your turn, as you are advised and wish, will ask questions of 
the Ombudsman's side. When that is completed, we do the very same 
thing with the ministry representatives. 


Unless committee members have any views to the contrary, I 
propose to deal that way this morning. 


Mr. Chairman: Proceed. 
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Mr. Bell: Dr. Hill, do you have anything by way of 
introductory remarks that you wish to say before we ask Ms. Bohnen 
to take us through the relevant details of this case? 


Dr. Hill: I have a very=brief opening Statement; it will 
take about two minutes. 


Mr. Chairman, members of the standing committee and 
distinguished guests, what this case comes down to is really not 
complex, in my view, even though my report, the correspondence, 
and file documents are voluminous and complicated in themselves. 


In my opinion, when a minister makes a clear, unconditional 
promise to take specified action to help a group of people in a 
field within his ministerial responsibilities, then he and his 
officials are bound to deliver on his promise. 


In this case a former Minister of Consumer and Commercial 
Relations promised the complainants, a group of home owners, that 
their homes would be repaired to current Housing and Urban 
Development Association of Canada standards at no expense. They 
were promised that no distinction would be drawn between original 
and resale owners, and they were promised that every home owner 
who filed a deficiency list with HUDAC would get an inspection 
report on his or her house. 


These promises were made on the public record: in 
correspondence with members of the Legislature and to the standing 
committee on the administration of justice. The complainants 
trusted that the promises would be kept. 


Now, seven years later, the commitment to them is still 
unsatisfied. The homes have not been repaired. Inspection reports 
have not been sent. 


In my opinion, the ministry's excuses for why the minister's 
promises have not been kept are insufficient, and I have 
recommended that the action promised six years ago be taken at 
long last. 


That is my opening statement. 


Mr. Bell: Ms. Bohnen, would you now start, for the 
committee's benefit and for mine, to review what you believe to be 
the salient provisions and the facts of this case? I take it that 
in so doing you intend to follow reasonably closely the synopsis 
that the members have in their brief material. 


Mr. Poirier: Excuse me, Mr.,Chairman, might it not be 
apropriate to present ourselves to our distinguished guests so 
they know who we are? In other committees we have done so. I think 
it would only be fair. We are not numbers. . 

Mr. Philip: lehave asked the Clerks LogpLoV ide Ucgwien 
the normal name tags, and that will be done. In the meantime, it 
is a good suggestion. 


Mr. Chairman: I will ask each member to introduce 
himself. 
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Mr. Shymko: I am Yuri Shymko, MPP for High Park-Swansea. 
Mr. Poirier: Jean Poirier, MPP for Prescott-Russell. 
Mr. Polsinelli: Claudio Polsinelli, MPP for Yorkview. 
Mreerierce;soack Pierce, MPP rOry Rainy RIVET. 
Mr. Philip: Ed Philip, MPP for Etobicoke. 
Mr. Hayes: Pat Hayes, MPP for Essex North. 
Mr. Sheppard: Howard Sheppard, MPP for Northumberland. 
Mr. Baetz: Reuben Baetz, MPP for Ottawa West. 


Mr. Bell: Just as an aside, I think committee members 
are to be commended for that. I wish it would apply in a lot of 
other forums I have attended. 


Mrs Pharr ps Some of you have reasons to be anonymous. 


Mr. Bell: Ms. Bohnen, I take it you intend, initially at 
least, to deal with the information in the synopsis. 


Ms. Bohnen: What I would like to do is synthesize some 
of the material, because I realize there is a lot of it and you 
could hardly be expected to have absorbed all of it between 
yesterday morning and today, and then I will be happy to answer 
Pour questions. 1 think the place to start is to introduce the 
players in this piece. The legend at the beginning of your 
material helps a lot, but I am not sure the identity of all the 
players was made all that clear in the material; so I will start 
there if I may. 


The complainants were a group of home owners, all of whom 
lived in a subdvision. I think they are mostly referred to in the 
material as a home owners' association. They had a spokesman who 
came with their complaints to the Ombudsman. He is referred to 
throughout the materials as either the complainant or Mr. D. 
Remember, if you would, that he stands for a much larger group of 
people. 


I think the Ministry of Consumer and Commercial Relations 
needs no introduction. If it does, my colleague to my left would 
be able to do that for you. A couple of words are in order about 
the Housing and Urban Development Me'soctation of Canadas HUDAG, 
the new home warranty program, was the administrator of the new 
home warranty plan, which came into effect back in 1977. The 
legislation which created it was enacted by the Legislature, 
having been introduced by the Minister of Consumer and Commercial 
Relations. 


The administration of the program was entrusted to what was 
essentially a trade organization representative of builders within 
the industry. They enacted a new nonprofit Ontario corporation 
specifically to aduainister the legislation. The plan is not funded 
by the government of Ontario; it is paid for by builder 


0-4 


registration fees and other assessments. It is governed by a board 
of directors, one of whom is an appointee of the ministry. 


The plan reports annually directly to the minister and its 
bylaws are deemed to be regulations. It is not a governmental 
organization within the meaning of the Ombudsman Act. You have 
seen that issue raised before you before. Any investigations 
conducted by the Ombudsman into this complaint of necessity 
focused on the ministry's actions and secondarily on HUDAC. 


As you know, this complaint arose from events back in the 
early 1970s when the complainants bought new homes in a 
subdivision between 1971 and 1973. This was, of course, prior tc 
the enactment of any home warranties legislation in Ontario. Many 
of the homes turned out to have defects. Some of them had serious 
defects such as cracks in foundations and leaking roofs; other: had 
defects which could probably be categorized as substantial defects 
and minor defects or cosmetic. defects. 


On their own, they did everything they could to get the 
builder to rectify the defects. Some of the home owners took the 
builder to court without receiving any great satisfaction. They 
took their problems to their municipal and federal representatives 
without much success. Eventually, they approached their members in 
the Legislature, and that led to the presentation of a petition on 
their behalf by Ross McClellan to the Legislature. 


If I could just digress for one minute, I think there is no 
sense in masquerading the identities of the minister and members 
who acted on their behalf, so I will use their real names. Even 
though I will be coming to quotations from Hansard which name the 
builder, I will not be naming the builder. 


L027 Osali: 


The then minister, Mr. Drea, had had some previous 
familiarity with these homes by the time the petition was 
presented. In fact, he had viewed some of them himself and he was 
very receptive to Mr. McClellan's representations and the plight 
of these home owners. He agreed to look into it. -- 


Part of that was motivated by the fact that there was 
widespread consternation over the fact that even though this 
builder was somewhat notorious at the time for problems in his 
subdivisions, nevertheless by 1977 HUDAC had made a decision to 
register the builder in Ontario as a builder. These home owners 
were outraged that even though they had moved heaven and earth to 
get their roofs and foundations repaired to no avail, and had 
knocked on every door they could think of to get something done, 
in spite of that this builder was again registered and thus 
permitted to carry on building business in Ontario. There was that 
pressure behind Mr. McClellan's actions, Mr. Drea's actions and 
those of the other elected representatives who became involved in 
the piece. 


That then led Mr. Drea to take some action, which will be 
the course of some of our discussions this morning. In the course 
of doing so, he wrote in person to Mr. McClellan, making a promise 
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that I think is worth putting into the record. After referring to 
his last estimates in 19/78, when the problem had been discussed, 
Ne said’ at that: time: 


"You will recall that I pledged my endeavours to find a fair 
and equitable solution for these people. 1 am pleased to report 
that I have reached an agreement with the HUDAC home warranty 
program where these homes will be brought up to standard just as 
though they were covered by the warranty program, which came into 
being after they were built and occupied." 


I think that is the first written statement, a letter dated 
August 22, 1979, to Mr. McClellan, making a commitment to do 
something for these home owners. 


The next relevant statements on the public record about the 
minister's commitment, and I think it is important to quote as 
briefly as I can, come from the various Hansard reports of the 
matter. In October 1979 the standing committee on administration 
of justice was considering, among other subjects, workmanship and 
building standards, and Mr. Drea made some relevant statements. He 
acknowledged that the homes were built before HUDAC came into 
being but said: 


"TI think it was always implicit that the homes should be 
repaired, although the argument latterly has not really been that. 
It has been on the question of why the principals"--i.e., the 
builders--"were registered under HUDAC at the time." 


"Okay. They are there. I have worked out an arrangement 
whereby all those homes will be repaired and I have communicated 
that. On the basis of what Mr. McClellan and Mrs. Campbell raised, 
those homes will be repaired...they will be brought up to 
standard." . 


"T would like to get those homes repaired by the end of the 
year if possible. But it will be done at no cost to the home 
owner." 


I) believe! that), apart» irom’ the) lettersto: Mri ‘McClellan, this 
is the first statement, October 1979, of Mr. Drea's commitment. 


A couple of days later, in response to a question from Mr. 
McClellan, Mr. Drea said: 


"The arrangement I have worked out is that the deficiencies 
will be remedied, whatever the deficiencies are. But for actual 
construction work, somebody would be brought in at their''--the 
home owners'--'"'convenience, free of charge to them, the place 
would be rectified up to the present standard." 


Mr. McClellan then asked, "Who will be doing the repairs?" 
Mr. Drea said: "I don't think that has been decided yet." 


The question was left of whether the builder would be doing 
it or whether HUDAC would be doing it, and if the builder refused 
to do it, then HUDAC would do it. But it would be done to HUDAC's 
specifications on the basis that if the person who had the 


- 
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remedial work done was not satisfied with it, it would be done 
exactly the same as if he or she had had remedia! work done under 
the HUDAC home warranty program and was not satisfied. 


He then went on to say he wanted a situation in which home 
owners would not feel, "Okay, someone is coming in and I do not 
have a voice in it if he says’ the’floor is straight.” \Whatethis 
indicates to us is that the commitment to the home owners was made 
independently of any action the builder proposed to take, that no 
distinction was being drawn between the types of defects that 
would be rectified and that the home owner would have some say 
into what work ought to be done. 


During the early part of 1980, inspections began to be made 
by inspectors working for HUDAC, and this led to additional 
discussion before the standing committee. In June 1980, Mr. 
Simpson, among others, appeared before the committee and promised 
that inspection reports would be provided to the home owners. and 
that the remedial work would be done. 


Time went on. Although inspections were being completed and 
negotiations were proceeding with the builder, no work was done, 
and the home owners continued to put pressure on the ministry, Mr. 
McClellan and Mrs. Campbell. This led to discussions before the 
standing committee. 


Under questioning in November 1980, Mr. Drea said the 
commitment that was reached was that the deficiencies would be 
repaired "because I was not going to get into legalisms with the 
industry represented by the Housing and Urban Development. 
Association of Canada."' The very clear understanding was that 
HUDAC would commence discussions with the builder and that those 
deficiencies would be remedied by the contractor. 


Since they had no legal power under terms of a registration 
ot whatever to enforce this, the commitment was that if after 
these negotiations which involved all these inspections and 
finding out about the material the builder maintained his original 
position that he had no legal responsibility under the home 
warranties program to do anything, the home warranties program 
would step in. 


Mr. Drea acknowledged at that point that an impasse had been 
reached with the builder and Mr. Drea had instructed HUDAC to 
break this impasse. He said, "We want that impasse broken or we 
are going to say the minister has the commitment from HUDAC home 
warranties program, and if this cannot be resolved, it will 
resolve ite®@How deidealle with vthe! builder iadonit know 


Mr. Drea then made a rather eloquent statement to the effect 
that he hoped this matter would not still be carrying on when 
these home owners were going into retirement homes in the 1990s. 
He promised that by December 12, 1980, which was the scheduled 
dissolution of the Legislature, there would be a game plan. 


Tapologize*for going through® Hansard," bDuG at’ rs*very 
important to understand clearly and completely exactly what 
commitment Mr. Drea made. 
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What he said was communicated to the home owners. The 
association passed on his words to its members. This is the 
information which the home owners, our complainants, received. I 
will refer to a document which you do not have but which is 
referred to in Dr. Hill's report. It is a newsletter to the home 
owners' association dated December 14, 1979. 


"The following are the highlights of the program: All homes 
will be eligible for repairs irrespective of whether at present 
occupied by original, i.e. first or subsequent owner." 


Mr. Bell: This is a communication that passed from-- 


Ms. Bohnen: From the president of the home owners' 
association-- 


Mr. Bell: To the members. 
Ms. Bohnen: --to the members. 


Mr. Bell: Reporting on his understanding of what the 
minister or the-ministry said to him about what would be done. 


Ms. Bohnen: I believe it reflects his knowledge of what 
Mr. Drea had stated to the committee. 


"All houses will be brought to the present home warranty 
Btandard if it is found that corrective actions are required. The 
extent of the repairs will be established as follows:" I am 
paraphrasing now. Each owner would prepare a deficiency list. That 
was done. This would be submitted to the ministry and HUDAC. 


Each house would be inspected by the HUDAC building 
inspectors. That was done, although it took them time to do that. 
The owner would be notified by HUDAC about the type and extent of 
the necessary repairs. That was not done. 


£0330 acm. 


In case of disagreement between the owner and HUDAC, 
disputed items would be would be reviewed by the Ministry of 
Consumer and Commercial Relations and its decision would be final. 
That was not done. 


In our view, that is a pretty accurate understanding and 
recitation of the commitment Mr. Drea had made. The problem we get 
into, as our investigation has revealed, is that HUDAC had an 
entirely different understanding of what its commitment was. l 
think it is that misunderstanding between the ministry and HUDAC 
which has led to our present difficulties today. Thus it is worth 
spending a couple of minutes on what HUDAC thought its 
understanding was. 


As you have read from our report, our investigation 
indicated that the problem with this subdivision and this builder 
was really the subject of a very brief discussion between the 
minister and HUDAC's governors at the tail end of the meeting set 
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up to discuss HUDAC's budget. It does not seem to have received 
any great or detailed discussion. Perhaps it is in that omission 
that the problems here originate. 


There is no documentation in 1979 as to what transpired 
between the ministry and HUDAC, which is part of the fault the 
Ombudsman has found in this case. Perhaps if the promises and 
understandings had been documented, we would not have had the 
problems that subsequently developed. 


Mr. Shymko: There is no documentation between what 
period to what period, and when does documentation begin between 
the two? 


Ms. Bohnen: There is no documentation in August of 1979, 
when the minister, having met with HUDAC, began to make statements 
to the committee, to the Legislature, and corresponded with Mr. 
McClellan. So at the time the commitment from HUDAC, which Mr. 
Drea refers to, was obtained, we have found nothing in writing 
about that. 


Mr. Shymko: Between the fall of 1979 until what time? 


Ms. Bohnen: The earliest documentation we have about the 
essence of the commitment is not until October 1980. 


Mr... Shymko: (1 samtsorrymto: questionsitmbutathisers very 
important. Do I understand, therefore, that the minister had made 
a commitment or made a promise without ever communicating with 
HUDAC, as is alleged in point 9 on page 2 of your summary? 


Ms. Bohnen: He had met with HUDAC, there had been a 
meeting conducted and at the end of the meeting, which was set up 
to discuss budget and other matters, Mr. Drea raised this problem 
with HUDAC officials and asked for their assistance. 


Mr. Shymko, if you will bear with me for just a minute, Il 
have later documentation which I would like to share with you from 
the executive director and chairman of HUDAC giving their 
understanding of what happened at that meeting. 


Mr. Shymko: That “is fine. 


Ms. Bohnen: This correspondence was generated in the 
fall of 1980 when the ministry expressed dissatisfaction with the 
offer made by the builder. HUDAC was doing the negotiations with 
the builder; an offer was obtained and forwarded to the ministry. 
Mr. Drea was not very happy with this offer so he asked HUDAC to 
go back and negotiate some more to try to get a better offer. 
HUDAC responded to Mr. Drea's and Mr. Simpson's request. 


This is a letter which is quoted in the report but I do not 
believe you have it in full in your materials. It is dated October 
29, 1980, and it is from Mr. C, the executive director/registrar 
of HUDAC, to Mr. Simpson: 


"Deat Bob: 1 refer to your sletter fof sOctobera6, 1980, 
dealing with the builder's proposal relating to the correction of 
defects in homes built by the builder between 1971-73. 
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"There is, 1 am sure, some misunderstanding as to the 
undertakings given by Mr. E," that is, the chairman of the board 
of HUDAC, ''and myself. There can be no doubt that Mr. Drea asked 
that the program use its best efforts to sort out some problems 
being encountered by these builder home owners. I agreed to do 
what we could, believing that the complaints were recent vintage 
and had probably been given directly to Mr. Drea. As you know, it 
was only a short time later when it became obvious that the 
complaints Mr. Drea spoke of were seven to eight years old and 
numbered in excess of 140. It became clear to us at this stage 
that Mr. Drea was talking about one thing and we another." 


Mr. Philip: Where are you quoting from? 
Ms. Bohnen: You do not have the complete text of this 
Petters iiMreiPhilip. 


Mr. Bell: We have the complete text of what you have 
just read. That is at page 46. 


Mee Sonnenswlould Itcarry “ona little sitewitiuthis?, Jt 
is important. 


Mr. Shymko: With respect to that copy referred to on 
macci4oeslis, that thesletter ihat-- 


Mr. Bell: That is the letter Ms. Bohnen just read from. 
Mage 16 of Dr. Hill's report. 


Ms. Bohnen: This letter is such a crucial exposition of 
what HUDAC thought its commitment was that I think you should have 
tt. 


Mr oShymkos, Iswthis letter *in'full, the jone.on :page 46, 
Br is it only an excerpt? 


Meroe Ula sic al S OD LOUSLYy an excerpt. 


Mr. Shymko: Mr. Chairman, may I ask that a copy of that 
letter be given to all the members of the committee. 


Mr. Bell: Can you arrange that, Ms. Bohnen? 


Ms. Bohnen: Yes. I am checking the text to see how much 
mS not there. »i.think most of it is there. Can 1 just carry on 
with this and then if somebody could quickly make it anonymous, it 
Gan be distributed, sure. 


Mr. Shymko: The reason I made the request is that i 
wondered if there is anything else in the letter that may be of 
importance to us to see which is not in the excerpt. 


Ms. Bohnen: Sure, okay. He then goes on to Say, "Despite 
this misunderstanding, we continue to do everything possible to 
facilitate the efforts of Mr. Drea to assist those home owners 
with legitimate problems.'' He then mentions the inspections, the 
many hours of meetings with the builders and his counsel. 
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"You indicates in youre rectter that the propOca = pyecne 
builaer appears to represent a shortfall in coverage, over the 
coverage that was understood at the time of the original 
discussion. I am sure that this correctly reflects your 
under.scanding. However, the program's understanding and commitment 
was that we would do everything we could to assist, and we have 
done that. The undertaking given by the builder may not be as 
extensive as some would like, but it nevertheless represents a 
Substantial warranty. 


Mr. Drea then wrote to the chairman of the board of HUDAC on 
November 4, 1980, to express his reaction to the offer which had 
been received from the builder. He asked the chairman to 
personally examine the ramifications of the current situation and 
to intercede to get the matters moving again. That prompted a 
reply from the chairman of the board of HUDAC, again expressing 
HUDAC's tuch more vimitce view of the nature of its commitment. 


I am sorry I cannot give you a handy page reference in Dr. 
Hill's report for the text of this letter, but I will again share 
it with you, because it is very important. 


"IT have examined the program's role in this endeavour which 
we were pleased to undertake on your behalf. I must emphasize, 
however, that prior to becoming involved in a detailed examination 
of complaints, we were not aware of the magnitude of the complaint 
problem or the several years' interval between the construction of 
the homes and the discussions." 


And then this is key: "It is our understanding at the 
meeting that these were relatively minor complaints and we stated 
only that we would be pleased to look into this matter for you.’ 


Mr. Bell: That is quoted verbatim at page 18, page 48 of 
the material. 


Ms. Bohnen: If the members would like the full text of 
all of these letters, I would be happy to hand them to the clerk. 


Mr. Bell: Let us see where we go. 


LOe4 Oasis 


Ms. Bohnen: All right. I have taken some time in the 
past few minutes to spell out for you as clearly as I could what’ 
the minister said, what the home owners understood he said and the 
quite different understanding of HUDAC. It is this 
misunderstanding between, on the one hand, the minister and the 
home owners, and, on the other hand, the minister and HUDAC, that 
led Dr. Hirll “to “form his 4“fr1rst’ cone lusionsin this. case, “which was 
that the ministry unreasonably omitted to document its commitment 
from HUDAC. 


Mr. Bell: Ms. Bohnen, can I stop you there, because I 
want to make sure, and you should too, that the members of the 
committee fully grasp the players and the relationship. May I try 
this just as a small summary? 
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The owners, aS a result of their concerns about the homes 
they bought, formed a group and after a lot of unsuccessful 
attempts in a number of areas, including the courts, approached 
Ross McClellan with a petition with 350 signatures. Mr. 
McClellan--and this is in 1978--raised that petition in the 
Legislature. 


Ms. Bohnen: Yes. 


Mr sebell: That "pet itioncaused Mr. Drea,’ as Minister of 
Consumer and Commercial Relations, to be involved for the first 
time. 


Ms. Bohnen: Yes. 


Mr. Bell: He was involved when he was parliamentary 
assistant to the minister. 


Ms. Bohnen: To the previous minister. 
Mr. Bell: For our purposes, that is not relevant. 


As a result of the matter being raised in the House and Mr. 
Drea's undertaking to the House to look into the matter--his 
timing was impeccable--probably at the next and first opportunity 
when he met with the principals of HUDAC when they were settling 
their budget, he raised the matter. i 


Ms. Bohnen: Yes. 


Mr. Bell: We will never know what he asked for and what 
they said and promised, but as a result of that meeting, Mr. Drea, 
in a number of public forums, including the standing committee on 
administration of justice and perhaps the House on at least one 
occasion, made some comments that you and Dr. Hill have called 
clear and unconditional promises to take specified actions. 


MeleBpohnens= Thatlis correct. 

Mr. Bell: Those actions can be summarized as--and let us 
set aside the definition of defects for a moment because I 
consider that, frankly, a red herring to determine the crux issue. 
The action was that defects would be repaired at no cost to the 
home owner. 

Ms. Bohnen: Yes. 

Mesabelie Aloright. 


Ms. Bohnen: Yes, and that they would have some input 
into which repairs ought to be made. 


Mr. Bell: All right. 


Mr. Shymko: That was madelin “thertaltl sof M197 9% 
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Mr. Bell: Again, my dates are not clear. You can fill 
them in. After Ross McClellan raised the matter by petition in the 
House, Mr. Drea--we will presume that first opportunity of a 
public forum was the standing committee on administration of 
justice--on October 10, 1979, and later on October 12, made the 
statements that Dr. Hill substantially relies upon in his 
conclusion that they were clear, unconditional promises. All right? 


Mr. Bohnen: Yes, except to add that they were repeated 
and amplified slightly in November 1980, when we again addressed 
the issue. 


Mr. Bell: Okay. We will talk about that, but the period 
leading up to October 12 is the critical period because that 
includes the meeting between Mr. Drea and HUDAC. All right? 


Ms. Bohnen: Yes. 


Mr. Bell: Again, to repeat, whatever was said at that 
meeting with HUDAC, the minister believed he could make these 
clear and unconditional statements. 


Ms. Bohnen: Yes. 


Mr. Bell: Is it your view and Dr. Hill's view that the 
minister believed HUDAC had assumed some obligation to do one of 
two things: to negotiate a result with the builder and/or to cover 
any shortfall repair costs? 


Ms. Bohnen: I believe Mr. Drea understood the commitment 
to be that HUDAC would first try to negotiate this outcome with 
the builder, but if the builder refused to do anything or to do 
enough, HUDAC then would itself do the work and pay for the work. 


Mr.. Bell: Thatcdis the firstephase of the chronology . The 
second phase is what you might call the implementation phase, 
where consultants or inspection reports were commissioned. There 
is a debate about whether the owners are to have some input, which 
I consider to be a red herring to the critical issue, leading to 
the realization in 1980 that there is no deal. Is that fairly 
stated? 


Ms. Bohnen: Yes. 

Mr. Bell: During the course of the investigation, were 
you able to determine whether HUDAC had actual knowledge of the 
minister's statements in October 19/9 and subsequently? 

Ms. Bohnen: I do not know that. 

Mr. Bell: Let me put it this way. Is there any reason to 
believe that HUDAC would not have been aware of the minister's 


public statements both in committee and in the House? 


Ms. Bohnen: They were certainly well recorded in the 
media which, of course, becomes an issue later on in the events. 


Mr. Bell: We can save that question for Mr. Simpson and 
Mr. Lewis perhaps. 


0-13 
Ms. Bohnen: I cannot answer that. 


Mr. Bell: Did your investigation uncover any 
communication from HUDAC to the minister or to anybody else, other 
than these letters that you have told us about, indicating the 
statements the minister made in committee and in the House were 
not an accurate representation of the agreement? 


Ms. Bohnen: No, we have not uncovered anything. 


Mr. Bell: Nothing other than the two letters you have 
referred us to, parts of which are found on pages 16 and 18 of Dr. 
Hill's report? 


Ms.. Bohnen: That is right. 


Mr. Bell: These letters are clearly a year after Mr. 
Drea made his statements. 


Ms. Bohnen: Yes. I believe Mr. Simpson was probably 
closest to the situation as far as the minister's side is 
concerned and was talking most frequently with HUDAC officials; so 
later on he may be able to answer those questions better than Il 
ean at this point. 


Mr. Bell: Did your office in-the investigation uncover 
any documentation or any information indicating that after the 
minister made his statements--1 am referring specifically to the 
two in October 1979 and perhaps even the statement made in 
December 1978, but the statement you are relying upon--any member 
of his staff advised him that he had overstated or misstated the 
terms of the agreement he reported upon? : 


Ms. Bohnen: No, we found no indication of that. 


Mr. Bell: All right. I just want to make sure I have 
covered everything. I am sorry. Ms. Bohnen, I think you should 
continue as you originally planned. 


1O0s50 a.m. 


Ms. Bohnen: All right. The stage has now been set for 
what the home owners expected would take place. 


When 1980 starts to pass, inspectors come out from HUDAC and 
the home owners gradually become more and more restive. First of 
all, they have a problem with the activities of the HUDAC 
inspectors when they come to their homes. There is some irritation 
with the fact that they do not seem to be conducting very 
exhaustive investigations of these houses. They do not get right 
up there on the roofs. They come in business suits between 9 a.m. 
and 5 p.m., and they do not seem to be doing the thorough 
inspections which these home owners, who are still pretty upset 
about their homes, think they were promised. Also, they do not 
seem to be having the input they felt they were promised into what 
was wrong with the houses. 


Probably more important, an initial deadline for completing 
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these inspection reports went by, the inspections were not 
completed and the home owners did not have copies of the teport. 


They continue to put pressure on their members, in 
particular Mr. McClellan and Mrs. Campbell, who in turn continue 
to raise questions and put some pressure on Mr. Drea. 


As time goes by, acting not unreasonably, they began to get 
as much media publicity as possible into what was going on. The 
media were very interested in this. I think the whole subject of 
home building and defects in new homes was very much in the news 
back in those days. 


Mr. Henderson: "They" being the home owners or the 
members you mentioned? You said "they" were getting the media in. 


Ms. Bohnen: The home owners were doing what they could 
to get some publicity as time was going by. I think there is no 
doubt about that. 


Mr. Bell: Are you going to deal with the ministry's 
position or are you going to wait? 


Ms. Bohnen: Yes, I am. 


Mr. Bell: Or do you want to deal with the question of 
the offer now? 


Ms. Bohnen: I am going to deal with the offer now. 


Negotiations, of course, were also continuing between HUDAC 
and the builder. What happens next leads to the Ombudsman's 
conclusion that the ministry unreasonably omitted to notify the 
home owners about the builder's offer. 


When the reports of the inspections were completed they were 
sent to the builder so he could consider whatever offer he was 
prepared to make. On September 8, 1980, the builder's counsel sent 
the builder's offer to HUDAC. It was that the builder would not 
help resale home owners, just the original home owners who had 
problems with roofs and foundations, and they would share the cost 
of these repairs. No other repairs would be made and there would 
be no help to resale buyers. 


If you want to follow- this, it is on your page 45. 


Shortly afterwards, in response to the natural questioning 
from HUDAC, the builder's counsel indicated the builder was 
prepared to absorb 80 per cent of the cost of the repairs. This is 
the only offer ever received from the builder. To our knowledge, 
the builder had never at any time during the course of these 
negotiations been prepared to pay 100 per cent or to pay for 
resale owners' repairs or to do anything to repair defects in 
addition to roofs and foundations. 


I will not repeat the ministry's reaction to the offer 
except to remind you that Mr. Drea was not very satisfied with the 
offer. He expressed his displeasure’ to HUDAC, HUDAC ultimately 
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expressed it to the builder, and that led to the correspondence 
between the ministry and HUDAC as to what it was HUDAC thought it 
was committed to do. 


Ministry officials met with the home owners’ association on 
September 15, 1980, which was a week after the builder's offer was 
communicated, but they did not tell them about the offer. That has 
been explained by the ministry in the following terms: The 
ministry was sure the home owners would reject it, and since there 
were continuing efforts to get a better offer from the builder, if 
they told the home owners about it and fuelled the flames, the 
only possible result was to jeopardize the negotiations. 


There is no doubt at that time, with the information they 
had, the home owners would not have accepted that offer. For us, 
it is fair to say, "Why would any reasonable person have accepted 
the offer?" As far as they had ever been told, what the builder 
was prepared to do was quite irrelevant. They had a commitment 
from the Minister of Consumer and Commercial Relations that, if 
necessary, HUDAC would repair all the homes, resale or original 
buyers, all the defects, at no cost to them and with their input 
as to what had to be done. So of course they would have rejected 
an 80 per cent limited offer from the builder with the information 
they had at the time. 


Me, bellwmitric not icleartirom thesrepott or your 
synopsis. 1f that offer had been communicated, even though it had 
been turned down, from your perspective, does that let the 
minister and the ministry off the hook on all this? 


Ms. Bohnen: No, I do not think so. It would have left 
them on pethaps a different hook. If the home owners had been told 
when this offer was received, “It is true Mr. Drea said such and 
such, but the rules of the game have changed; the most you are 
ever going to get is what the builder is prepared to do EOtLyOuU,-: 
had they been fully informed at that time, they would have had a 
different complaint about what had happened to them. They would 
have had perhaps a more accurate understanding of what the rules 
were. 

Mr. Bell: Let us try it this way. If there had been full 
disclosure, if the position HUDAC took in October 1980 had been 
made known from the beginning and had been communicated either by 
HUDAC or by the minister to the complainants so they were aware 
that what was contemplated was an inspection to determine the 
defects before any decision is made on what repairs will or will 
not be effected--and that appears to have been the way the builder 
was proceeding--do you think they would have accepted that offer? 


Ms. Bohnen: I expect they would have continued to rely 
ict old LS 6 Bs 
on Mr. Drea s commitment. 


Mr. Bell: No, I am removing the commitment. 


Ms. Bohnen: I suppose we would have a different case 
entirely had Mr. Drea not made the commitment. 


Mr. Bell: All right. That is not a fair question. 
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Mr. Poirier: I remember well, having read through all 
this and listening to you, the only channel of communication the 
builder had was either directly through HUDAC or through his 
lawyer’ to7HUDAC; “as forPhisfoftfer, “directly*® 

Ms. Bohnen: Yes. 

Mr. Poirier: That®iwouldueononlyidirectly, Comtne 
ministry, as for his offer, and then from the ministry to the home 
owners' association if it followed the normal channel of 
communications. 

Ms. Bohnen: Yes, that is correct. 

Mr. Poirier: It stopped at the ministry level. 

Ms. Bohnen: That is correct. 


Mr. Polsinelli: There was never any communication 
between the ministry and-- 


Mr. Poirier: No communication between the ministry and 
= ee . . . ° . 
the home owners’ association pertaining to that offer at any point. 


Ms. Bohnen: That is correct. 
Mr. Poirier: It stopped there. 
Ms. Bohnen: Yes. 


Mr. Poirier: It never went by any other channel, or 
through the media? 


Ms. Bohnen: That is right. 
Mr. Poirier: Not even through the media? 
Ms. Bohnen: No. 


Mr. Poirier: So there was absolutely no way the home 
=| PFE SES ° 
owners’ association could find out about that offer except through 


the ministry? 
Ms. Bohnen: That is what happened. 


Mr. Polsinelli: Was there any communication between the 
builder and the home owners? 


Ms. Bohnen: Not by this stage, no. Much earlier, of 
course, there had been; years ago, but not now. 


Mr. Shymko: You state in your summary that the home 
owners were never informed of the builder's offer as the ministry 
did not feel the home owners would accept the offer. Is there 
anything documented that substantiates that the ministry did not 
inform the home owners because it felt it would not be accepted? 
Or is this someone's opinion? 
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Ms. Bohnen: It was admitted by the ministry. 
Mr. Shymko: Is it admitted somewhere on record? 


Ms. Bohnen: The deputy minister, writing to us on behalf 
of the ministry in the course of the processing of this 
investigation, has stated clearly that this was their reasoning. 


Mr. Bell That “is not ‘an‘issue. It. is*admitted by the 
ministry. 


Mr. Shymko: Can the minister make a commitment on behalf 
of HUDAC without ever consulting with HUDAC and HUDAC not being 
aware, tight up to at least November 1980, of the implications 
that these were substantial problems going back seven or eight 
years, while a commitment was made a year before that on behalf of 
an agency that is not even under the jurisdiction of the 
Ombudsman's office? It does not matter, 1 guess. 


Mr. Henderson: That is what we have to evaluate. 
Ms. Bohnen: I guess that is a way of stating the problem. 


Mr. Shymko: The whole question here is who misled whom? 
Was the minister misleading the complainants or was HUDAC 
misleading the ministry? The indication I have from your comments 
is that apparently HUDAC did not mislead the ministry. 


Ms. Bohnen: I do not believe the ministry wilfully 
misled the complainants. I do not think HUDAC wilfully misled the 
ministry. I think there was a misunderstanding. 


Weird. Ms 


Mr. Bell: Can you put your finger on it? Who was the 


author of it? 


Ms. Bohnen: The minister. -- 


Mr. Bell: That is your conclusion, that HUDAC is not to 
bear any responsibility. Do not forget, it all happened at that 
meeting. We all know how it was raised. We all know why it was 
raised and when it was raised. We all know that people had their 
own beliefs and expectations going out of that meeting. 


Ms. Bohnen: As you know, we have tried assiduously not 
to make any conclusions about HUDAC. It is not a governmental 
organization. You will not get me to put the blame on HUDAC today. 
We are only prepared to make conclusions and recommendations 
vis-a-vis the ministry. aj 

Mr. Bell: With respect, you have not hesitated in other 
cases to make conclusions about HUDAC. Let us be blunt about this. 
This is a case where you are going to ask this committee to let 
the minister hang out to dry, so to speak. What we want to know 
is, should he be out there alone or should there be others on the 
same line with him? 
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I will give you my sense of it. If a minister of the crown 
after a meeting, and I assume he had people with him at that 
meeting from his ministry, left that meeting and then shortly 
thereafter went public quite categorically, and HUDAC was not 
aware of it and did not do anything to correct the position that 
had been taken, then I find it astounding that this could happen. 


I have difficulty accepting that you are not able to make 
any findings as to HUDAC, even though those findings do not have 
to be totally relevant to your conclusions but, nevertheless, part 
of your investigation. It must lead you to some conclusions in 
that regard. 


Mr. Henderson: I want to try an overview of this and see 
if I have it right. Am I right in feeling that the minister, and 
maybe this is the heart of the issue, was perhaps exceeding his 
authority--perhaps he was not; I do not know--and made some 
categorical assurances, because of which the home owners declined 
the builder's offer? 


Ms. Bohnen: No, they did not decline the builder's 
offer. In fact, they never even knew about the offer. 


Mr. Henderson: Yes, that is right. He was suspecting 
they would have, though. A judgement was made-- 


Let me start the sentence again because I am losing myself a 
little bite Imamiputtingsthisewas agquestion gis itesopthat asthe 
minister, perhaps exceeding his authority, offered certain 
assurances on the basis of which his ministry assumed the home 
owners would decline the builder's offer, and we are being asked 
to say whether his assurances should stick or whether the home 
owners or someone else is going to be left to carry the bags? 


Ms. Bohnen: If we are being asked that, I would not 
admit, though, that he exceeded his authority. 


Mr. Henderson: I guess that is one of the questions. 
Ms. Bohnen: Yes, it is one of the questions. 


To respond to some earlier comments, we are not going to 
disagree that HUDAC has culpability in this. We think HUDAC does, 
but our focus has to be on the ministry, especially since, 
vis-a-vis the Ombudsman, only the ministry can do anything to 
rectify the situation now. Perhaps you as a committee are freer to 
involve HUDAC--as you did in a case last year, or the year before 
or whenever it was--than we are ourselves. Our focus is on the 
mintsStry. 


Mr. Henderson<s1seit ?real lygupsto vHUDACmto correct 
something it thinks the minister is saying is wrong? Would they 
not-say,«’ The minister@saidy1 ty sOmitumusteber sores amedciing 
that question at large; I am not asking it of any individual but 
it is a question of some concern. 


Ms. Bohnen: No. 
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Mr. Baetz: The key to this is what transpired at that 
meeting between the minister and HUDAC at the time the estimates 
or the annual grant were considered. There was no fOllow-up letter 
in detail, I gather. Were there any official minutes at that 
meeting which specifically dealt with this subject? 


Ms. Bohnen: No. 


Mr. Baetz: There were none. It seems to me it is not a 
case of HUDAC having simply gone off in one direction and the 
minister off in the other. What might have happened, and I will 
ask you and/or the ministry to confirm this assumption, is that 
because there were no detailed minutes kept and no follow-up in 
writing, the minister went off with certain understandings and 
HUDAC went off with certain others. HUDAC ‘said: "Yes, we will look 
into this. We will try to do something about this." 


The minister assumed that is what would happen but HUDAC got 
a message from the minister at that meeting that it should really 
be doing something about this. In the excerpt of the letter you 
read to us here from the chairman of HUDAC on November 13, 1980, 
there is. a second paragraph, which you did not read to us, which 
is very important because it indicates that HUDAC certainly got a 
message at that meeting that something should be done about this. 
I quote here from the chairman of HUDAC to the minister on 
November 13, 1980. 


He said: "Despite the facts that. subsequently became 
apparent to us, our people worked hundreds of hours, expended 
substantial sums of money and achieved to the builder a settlement 
which appears to be eminently reasonable. I suspect that to 
further pursue the builder with respect to second or third 
purchasers of units several years old would likely produce nothing 
and leave more than a suggestion of unfairness." 


That paragraph tells me HUDAC got a clear message from the 
minister at that meeting, went out and with the builder tried to 
correct the situation. So in that meeting it was not just a case 
where the minister went to HUDAC and said, "You should correct 
this thing; you should do something,'' and HUDAC stonewalled and 
Pard. -iiNo) Aweeare notagoing tordo) anything. “tin factiqit was 
message given, message acted on. The minister subsequently made 
these public statements. I can understand why he would make then. 
It would be on the basis of that meeting and of all the things 
that happened afterwards that he said, "Yes, the thing will be 
corrected." 


That is one observation I wanted to make. The other one is, 
and Mr. Shymko raised this question, it is maybe basic to the 
position here in the statement made by the Ombudsman which says, 
'In my opinion, when a minister makes a clear, unconditional 
promise to take specified action to help a group of people in a 
field within his ministerial responsibilities then he and his 
officials are bound to deliver on his promise." 


RectOcascm. 


The question Mr. Shymko had was, did Mr. Drea, or the 
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Minister of Consumer and Commercial Relations, have the 
ministerial authority to say to HUDAC: "Look, something has gone 
wrong here with one of your members. I instruct you to correct 
it"? Does hevor does *he not havelithat authority? Lf hesdoes not 
have it, then it weakens the Ombudsman's case here because the 
minister in this case made his public statements in good faith but 
he did not have, apparently--and I would like to have this 
confirmed--and probably knew he did not have, the authority to 
instruct HUDAC to make these corrections. What he did have at the 
time was what he thought was a commitment made in good faith by 
HUDAC. 


I would appreciate hearing the official relationship between 
the minister and HUDAC. If he does not have that power, that 
authority, then, quite apart from the merits of the case, it 
raises a major question. 


Ms. Bohnen: I would like to have a chance to speak to 
some of these points the members have raised, if I could first 
complete chronologically the scenario of events. 


Mr. Bell: Yes. I think you can see, though, that members 
are anxious to get into what they believe to be some of the detail 
that is important. 


Lest I forget, apropos Mr. Baetz's comments, on November 5), 
1980, at the very time that HUDAC was again stating its position 
as a matter of written record to the standing committee on 
administration of justice, Mr. Drea said again quite categorically 
that as far as he was concerned he had a deal; if the builder was 
not going to do it, then in his words, "The industry would do it." 
He spoke in terms of "playing. my cards'' and calling in debts. 


With respect, the legal relationship between HUDAC and the 
minister is not relevant. What is relevant is that they had 
discussions, expectations were formulated and the minister 
continued to act on those expectations. 


Ms. Bohnen: I will carry on and address one of the 
points Mr. Baetz raised, because it comes next in time, in any 
event. The paragraph you read that I did not read from the letter 
also indicates that while the minister's commitment, as Mr. Bell 
says, continued to be public, categorical and unconditional, that 
if the builder did not do it, HUDAC would step in, everyone's 
house would be fixed, and’ so on, HUDAC, for its part, clearly 
viewed the builder's offer at 80 per cent of some of the defects 
in some of the homes as a fair and reasonable one. From HUDAC's 
point of view, that may or may not have been a reasonable 
assessment. 


It is quite true that, legally speaking, the builder had no 
responsibility then. The home owners could care less about that 
because they knew Frank Drea had told the Legislature, the 
standing committee on administration of justice, Ross McClellan 
and themselves that HUDAC would step in if the builder would not. 
Everybody was going to get his house fixed. 


You raise a very good question about whether Mr. Drea had 


Os2n" 


the power to force HUDAC to spend the money to have the houses 
fixed. 


Musrohymko: Ihatwis notureally the question. What, I 

think Mr. Baetz tried to allude to and what I asked is this. We 
understand that HUDAC is not an agency under the jurisdiction of 
the Ombudsman, and that was the frustration of the Ombudsman's 
office. If I were to ask the Ombudsman today, if HUDAC was under 
his jurisdiction, about the offer and the work that had been done, 
the number of hours referred to by HUDAC, would he see them as 
reasonable under all the obligations, the regulations of HUDAC? 


Dr. Hill: We still have the minister's commitment. 


Mr. Shymko: I know it is unfair of me to ask that 
question. However, let us say HUDAC had been under the 
jurisdiction of the Ombudsman, would he have concluded that HUDAC 
acted reasonably in all.its efforts, did it work at its maximun, 
according to the restraints of the regulations binding it? This is 
really what we are after. Has the minister made reasonable efforts 
in trying to resolve the problem, having in mind HUDAC's position 
and the confinement of its regulations or its program? Was the 
minister reasonable in saying: "We are not happy with that. We 
want more than 80 per cent. We want not just the first-time 
owners, but the resale owners as well, to be covered by Ehate 


Was the minister reasonable, as is indicated by the position 
that, despite HUDAC's belief of the offer, the minister requested 
to have the builder improve? Was that reasonable? Was he 
reasonable in pursuing it? Was he reasonable in concluding that 
the home owners would not be happy with the builder's offer and 
HUDAC's assessment of that offer in pursuing it even further? 


Ms. Bohnen: You have raised several different issues 
there. As far aS we are concerned, the issue is that when the 
minister makes a clear, unequivocal promise, etc., then, darn it, 
his officials have to see that those promises are made good. It is 
of no comfort and consolation to these home owners to say: ''We are 
sorry, people. Technically speaking, the minister does not have 
the kind of authority over HUDAC to force them to do much more 
than they have done, and really 80 per cent is not so Dad.es that 
is all irrelevant. What matters is the minister has said something. 


Dr. Hill: There are also the implications of what the 
minister said in terms of the outer society, if you want, or the 
community or the citizens. When a minister of the crown makes a 
categorical statement, and it is made over and over again, the 
citizens must believe that statement; they must act on that 
statement. There cannot be any fudging on that statement. 


Ms. Bohnen: They must also expect that he knows the 
Himits of nissauthority. 


Mr. Bell: Just a minute, though. You are right, and 
nobody disagrees on that principle out of context for a moment of 
this case, but you have to look at the source. It is relevant to 
know what the minister relied upon. This committee has to decide 
whether and to what extent there is ministerial responsibility, 
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but 1 for one think it is relevant to know what the minister based 
his conclusions on in making that statement. 


Let me ask you this way, sir. We assume hypothetically that 
you had jurisdiction over HUDAC. Would you have formed opinions 
and made recommendations in respect of HUDAC that would have, 
along with the ministry, required it to assume some responsibility 
for this? 


DE SHpliraAbsaini gel ye 


Mr. Bell: I consider that to be quite important in 
assessing the minister's position. 


Dr. Hill: I agree it is important that we understand and 
know the background factors leading the minister to do what he 
did. But the enormity of what the minister said to the community 
and to society--the implications of that have to be 
considered--does not negate those background factors you mention, 
which we agree are equally--not equally; I should not say 
that--are indeed important. 


Mr. Philip: I want to get into this business of who is 
responsible in addition to the minister and whether there is a 
clear line down through HUDAC. 


On May 10, 1978, Mr. McClellan introduces his petition and 
the minister promises action. In October 19/79 there is the same 
thing by the minister. In December 19/79, however, we see what 
appears to be a backtracking by Mr. Simpson. I refer you to where 
Mr. A--Mr. A is Mr. Simpson--introduced the possibility that it 
was only substantial deficiencies that would be covered. This had 
not been indicated by Mr. Drea's comments. 


After that, though, we have Mr. Drea stating on November 5, 
1980, "We want that impasse broken or we are going to say the 
minister has a commitment from the HUDAC home warranty program 
that if this cannot berresolvedmnitewi!lasesolve tite 


Then on December 12, 1980--I do not have the Hansard; maybe 
we can get that--Drea makes the promise that a full game plan will 
be revealed. 


Would you not say that what happened was, after the 
backtracking by Simpson, who was the contact person with HUDAC, 
that position was repudiated by the minister in his subsequent 
statements and that should have been communicated from Simpson, as 
a position that was repudiated, back to the HUDAC new home 
warranty program? 


Ms. Bohnen: Yes, I think that ought to have been done. 


ait 2 Olea im, 


Merve Philip s®Thereforewmatsise@note)uUstetche min isterge & 
is also a clear chain of command from the minister through Simpson 
to HUDAC. There is ministerial responsibility in the sense of 
civil service responsibility; not just by the minister but also by 
the top civil servants in this regard. 
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Ms. Bohnen: Yes, since they were charged with 
implementing what the minister had stated would be done. 


Mr. Philip: Did you have any indication that this was 
communicated through Mr. Simpson or through the minister directly 
to HUDAC, other then through whatever happens-- 


Ms. Bohnen: I do not have that indication. Perhaps when 
he presents the ministry's position, he can address that. 


Mr. Philip: What is interesting is that when Mr. Simpson 
appears with the minister to deal with matters like that before a 
committee of the Legislature under the appropriate vote, the HUDAC 
officials are present. I know Mr. Simpson will want to answer 
this. You do not discuss the HUDAC home warranty program without 
the HUDAC officials sitting side by side with Mr. Simpson 
answering questions and addressing this committee. I am wondering 
how they could not possibly be aware of what was happening. 


Mreabellauihat is “anvextremely critical point. .1.do,not 
know whether that is a categorical arrangement. Mr. Simpson, when 
it is your turn, can you confirm whether HUDAC was present at the 
justice committee meetings for these dates where Mr. Drea is 
quoted in 1979 and 1980? That solves the question of whether or 
not they knew of the position the minister had taken. 


Mr. Poirier: Before we address the two main questions 
regarding the responsibilities, would it not be a normal process 
to let the Ombudsman finish and let the ministry finish? We seem 
to be jumping the gun here. We want to address the two questions 
but I would like the Ombudsman to finish and the ministry to 
finish and then we can start addressing the two questions. 


Dre Hill: Thankpyou. 


Ms. Bohnen: Okay. Where are we now? I was explaining 
what happened with the builder's offer. It was not communicated to 
the home owners for the reason we have been given by the ministry. 


We would grant that, as long as there was some reasonable 
prospect of negotiations being fruitful and getting a better 
offer, it might have been a wise tactic not to share the offer 
with the home owners. But as time went by, it became clear very 
quickly that there was not going to be any better offer from the 
builder. This is not surprising considering HUDAC thinks the 80 
per cent offer is a darn good one. 


Nevertheless, on March 5, 1981, the general manager of HUDAC 
wrote to the counsel for the builder stating the ministry's view 
that the offer was inadequate. This prompts a reply from the 
counsel on March 10, quoted on page 50 of your report, in which 
the counsel says, among other things: "May I say we have not had 
any tefusal communicated to us indicating the home owners have 
refused our offer. If the home owners do not accept our offer by 
March 25, 1981, I would have to advise my clients at that time the 
offer should be withdrawn." 


The builder's counsel thinks the offer has been communicated 
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to the home owners. We think, reacting both to this letter 
expressing the ministry's disapproval and media publicity, the 
builder is getting to the point where he says, "You have until 
March 25; to aécéept’ Wt;eand@then that (si Gtheror tere rsenotr open 
any more." 


As we know, March 25 went by and the offer was never 
communicated to the home owners. It remains our conclusion that 
they ought to have been fully informed of the progress of the 
negotiations with the builder, at least in terms of HUDAC, why the 
builder's position mattered and given a chance to accept the offer 
or reject it. 


Not a lot more happens in terms of events except that some 
relevant material concerns the sequelae and the casting of blame 
for why everything came to grief. 


The home owners, of course, continued to put on pressure. 
They were very unhappy and their various members continued to put 
on pressure. But now Mr. Drea, the new minister--he was then 
replaced by Gordon Walker--other members of the Legislature and, 
indeed, ministry officials start blaming the home owners for 
spoiling this great deal that has been struck with the builder. 
They say it was because the home owners resorted to media 
publicity--they staged events like picketing Mr. Davis's house and 
Mr. Drea's house, and there were some public meetings and so 
on--that the deal fell apart. 


The Ombudsman's report recounts in detail the nature of the 
media coverage. Some of it named the builder and some of it did 
not. Most of it recounted the ministry's efforts, Mr. Drea's 
commitments and what was happening. But our investigation has 
persuaded us that the media publicity did not prevent the ministry 
or HUDAC from getting a better offer from the builder. 


Mr. Philip: Did the media publicity not take place 
before December 1980? 


Ms. Bohnen: It continued throughout this period. During 
1981 there continued to be publicity. 


Mr. oPhilipeait sitedidgnotmabrectgitaby thengand@enerc 
was a promise by then, why would it suddenly affect it after? 
Before the election everything is going to be okay. After the 
election it is the home owners' fault that they have blown the 
whole thing. 


Ms. Bohnen: We agree with that. There is no doubt at all 
that by the time Mr. Drea stepped in, relationships between the 
builder and the home owners had soured completely. They had taken 
the builder to court. They had moved heaven and earth. They were 
not on speaking terms. The builder had never expressed any 
willingness at any stage of the game to do better than 80 per cent. 


Mr. Shymko: May I just have a supplementary? We keep 
referring to the media and to the fact that the home owners were 
not aware of that offer. Was there anything in the media right up 
Seas 2591981) (that referred? in’any*wayr Cowansor ferebys the 

uilder? 
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Ms. Bohnen: Can you just give me one minute to make sure? 
Mr. Bell: The answer is no. 


Ms. Bohnen: There was nothing about a firm offer. There 
had been earlier news reports about negotiations and things like 
that, but there was nothing about this offer. 


Mr. Shymko: In other words, even reporters handling that 
case and reporting it in the media were not aware of any offer. 


Mss Bonnen: That is correct. 
Mr. Shymko: That any offer was made. 
Me -econnence lhat is) corrects 


Mr. Poirier: This refers back to my original question to 
you. The only way the home owners could find out about that deal 
was through HUDAC, through the ministry? 


Ms. Bohnen: Yes. 

Mr. Poirier: No other way, not even the media? 
Ms. Bohnen: That is right. 

Mr. Poirier: Fair enough. Thank you. 


Mr. Bell: Ms. Bohnen, can we cut through and finish the 
question of the publicity? As I understand the fundamentals Oi. Dre 
Hill's position, it is irrelevant because Dr. Hill relies upon the 
so-called categorical, unconditional statements made in 1979 as 
the basis of his opinions and conclusions. If that is the case, 
then the home owners' actions leading to publicity in 1981 are a 
little irrelevant to that consideration. They are relevant only sa 
you are relying only upon the offer as the basis of the 
recommendation. 


Dr. Hill: They are relevant because it is a point of 
Contention that has to be clarified. 


Mr. Bell: But I just want to understand your position 
that whether or not the home owners caused or contributed to the 
withdrawal of the offer is- not relevant to your fundamental 
opinion and recommendations that they had a commitment tT S197 93 


Des halt: sNoyenot at alt. 


Ms. Bohnen: That is correct. As I tried to explain 
earlier, the home owners had been given no information on which to 
change their conduct. They had never been told, "Your success 
depends on the goodwill of the builder, so cool ite ein wan evens. 


I think the most important fact, if the issue is relevant at 
Pbk. is@thateit had’no impact on the builder's willingness to come 
across, because he never had been any more willing than he was to 
pay 80 per cent. 
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Mr. Bell: That is your position. 
Ms. Bohnen: Yes. 
Mr. Bell: That is an issue. 
11330 Ga. rik 


Dr. Hill: The original position remains the same, as far 
as I am concerned, namely, that a group of citizens of this 
province was given a categorical assurance by a minister. That is 
the position. 


Ms. Bohnen: Finally, the Ombudsman concluded that the 
ministry unreasonably omitted to provide the home owners with the 
results of the HUDAC inspections as well as with written notice of 
what finally happened in the matter. This is housekeeping except 
that several pages of the Ombudsman's report are taken up with the 
history oftheir efforts, in’ particular’ througheMrs:) Campbell» to 
get an inspection report. They were promised inspection reports on 
numerous occasions. The reports were sent to the builder. They are 
in the ministry's files. I have seen and read them and have copies 
of them. There seems no good reason why these reports promised so 
long ago could not be made available to the complainants. 


With your permission, I intend t6 address the Ombudsman's 
recommendations and then speak briefly to the ministry's position. 


Mr. Bell: It would be helpful if you could turn to page 
5 of the synopsis. Three recommendations are set forth and there 
are practical issues you have to address. Assuming the 
recommendations are supported by you, how from a practical 
standpoint can these things be implemented? 


Ms. Bohnen: The first recommendation is that the 
ministry teopen its file, review the HUDAC and related inspection 
reports for houses still owned by people who filed deficiency 
lists and who are still interested in assistance from the 
ministry. The formal recommendation stated that it would be the 
association's responsibility to advise the ministry of the names 
of the home owners. 


Mr. Bell: Let me stop you there for a minute. The 
potential persons who may qualify for relief under the 
recommendation are people who originally filed a deficiency list 
and people who are still interested regardless of whether they 
originally filed a deficiency list? 


Ms. Bohnen: No. They had to have originally filed a 
deficiency List. 


Mr. Bell: The maximum number would be all those who 
filed deficiency lists. 


Ms. Bohen: There were 144 who filed deficiency lists. 
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Mr. Bell: There were 144, and, of those, the association 
would have to determine whether certain people are still 
interested. Do we have to get involved in whether they were 
original or subsequent owners? 


Ms. Bohnen: Some are original and some are subsequent. 


Mr. Bell: Can we presume those who have in the interim 
sold their houses are probably not interested in assistance? 


Ms. Bohnen: We can assume that. 
Drejuilb: ethey @arecout of sit). 

Ms. Bohnen: eves, they are out. 
Mneece lL) isonwe Ccannot thal l=park=- 


Me, bohnensalecanetell syou, exactly= sl ean atell lyousthe 
home owners’ association has sent a list of home owners to the 
ministry which, in the association's view, are eligible for 
assistance, having filed deficiency lists in 1980. That is 26. 


Dretuill Thevball-park figure sise2o; 
Mribelbsaihbigsadistils to.26 individuals, 
Ms. Bohnen: Yes, 26 properties. 


Mr. Henderson: If one of the owners who had filed a 
deficiency list had to move, sell his house and take a beating, he 
would not be eligible for any form of assistance, which may or may 
not be right. We should not assume he is not interested in it. 


Mr. Philip: Maybe Mr. Simpson can help us with this. Is 
there not under the Real Estate and Business Brokers Act the 
requirement of disclosure of any major defects? Therefore, the 
real estate agent selling a house would have to disclose. There 
was publicity in the newspapers. Some of these people may well 
have sold at considerable loss and the new owners would have 
bought with the understanding there were defects in the homes. 


Ms. Bohnen: These are problems we considered. It would 
be difficult to quantify a financial loss on houses that were sold 
in the interim as a result of these defects. The market was 
fising. I will not swear to it, but our investigation indicates 
that these homes appreciated in value and profits were made on the 
homes. We felt it would be impossible to determine how much more 
profit any home owner selling would have made had his home been 
repaired way back when. 


Mr. Bell: I might deal with it this way. Your client, 
so-called, indicated to you recently that there are 26 persons 
eligible on the list, and that is a number you would accept as an 
implementation of your recommendation, assuming hypothetically 
that the matter is supported. 


Dr. nili= Yes. 


0-28 


Mr. Bell: That is the number the committee can work with 
for the purpose of its deliberations. 


That finishes A. Is there nothing more we should say about A? 
Ms. Bohnen do ™notetthink so. 
Interjection. 


Ms. Bohnen: I have been reminded that it is possible 
that someone else who still lives there and who had filed a 
deficiency list to the home owners' association and for whatever 
reason waS unaware will come forward, but I think 26 is a pretty 
accurate figure to go on. 


Flowing out of this, the Ombudsman recommended that the 
ministry, at no cost to the home owners, repair those homes which 
had suffered damage as a result of a major structural defect 
relating to original construction ‘orsin whichjthere exists 
substantial defects relating to original construction as reflected 
in the HUDAC inspection reports. 


Mr. Philip: By substantial defects do you mean those 
things that would be covered under the one-year period, or is it 
two years? They have, to be reported within one or two years. 


Ms. Bohnen: One. 


Mr. Philip: One year. That could be anything as small as 
a defect’ in a rain ‘troughs .for examplegiihat wouldibega 
substantial defect as long as it was reported under the one-year 
cutoff. 


Ms. Bohnen: No. That is not what we had in mind. This 
raises an important issue. You recall from what I said earlier 
that when Mr. Drea he was making his public statements, he did not 
distinguish between different kinds of defects. He just talked 
about the defects being repaired. Under the HUDAC program an 
important distinction is drawn between different types of defects. 
There are what are usually called cosmetic defects, minor defects, 
which are covered by the one-year HUDAC warranty. Then there are 
structural defects which are covered by the five-year HUDAC 
warranty. 


The home owners would argue very strenuously that because of 
Mr. Drea's commitment they should get every last defect repaired. 
The problem with that is we are now many years, 14 years in some 
cases, post construction. The Ombudsman felt it would be virtually 
impossible to tell which of these cosmetic defects resulted from 
original construction and which did not. So the fairest thing to 
recommend, notwithstanding Mr. Drea's much broader commitment, was 
to repair the major structural and other substantial defects 
relating to original construction. 


Mr. Philip: Under the five-year plan, it is--enly 
structural defects that are covered. Then you say cosmetic defects 
are not. I am confused. You are not covering anything under the 
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one-year program. The only other things covered under HUDAC are 
under the five-year program, which are the major structural 
defects. If you are not covering the one-year and you are covering 
the five-year ones, what is a substantial defect? There is nothing 
under the home warranty program categories that defines a 
structural defect. There are only two types of defects, the 
one-year coverage and the five-year coverage. The five-year 
coverage is entirely for structural defects. 


I can see us getting into one hell of a wrangle as to what a 
substantial defect is and somebody filing another complaint. 


meat) a.m. 


Movebelb2eit is notvovereseatithat stage. Ms. Bohnen-can 
confirm that the review you contemplate that the ministry 
undertake is of those inspection reports that have already been 
made and that the major structural and substantial defects, both 
relating to original construction, must be identified from those 
reports. 


Ms. Bohnenseies, “that is!’ correct. 


Mr. Bell: You do not contemplate that there is to be, 
for each of the homes eligible, another inspection by some 
independent agency for the purpose of determining. 


Ms. Bohnen: May I just address this coherently? After 
the Ombudsman issued his report, there was discussion between 
ministry representatives and ourselves about what kind of defects 
we were talking about. 


You are quite right, Mr. Philip. The original recommendation 
used the term “major structural defect," which has a technical 
meaning under HUDAC, and that was kindly pointed out to us by 
ministry officials. We thought about that and came to some 
agreement that what all the players were really talking about and 
what we meant was major defects as opposed to what might be called 
minor defects or annoyances. 


That led on October 15, 1984, to a letter to Mr. Crosbie, 
the deputy minister, from Mrs. Meslin, who was acting Ombudsman at 
the time, explaining what kinds of defects we were talking about. 
She stated: 


"Tt is the Ombudsman's intention that those home owners who 
were considered to be suffering serious and substantial defects in 
their homes as reflected in the HUDAC inspection reports should be 
eligible for assistance, whether or not these defects come within 
the strict legal meaning of ‘major structural defect' as defined 
under the Ontario New Home Warranties Plan Act." 


Mr. Bell: That just muddies the water. Now we have 
another word, 'serious,'' in there. You have to help us get a 
Hefinition ofvwhat defects, other than the-- 


0-30 


I do not have any trouble with "major stuctural as a result 
of original construction," because the engineers understand what 
that means. But in the case of “other substantial defects caused 
by original construction," you are going to have to help us. 


Ms. Bohnen: If I may suggest, I went through the 
inspection reports again to prepare for these hearings, and they 
are pretty detailed about the inspectors' observations of what was 
wrong with the house and his understanding of the cause. 


The original understanding of the home owners was that 
inspections would be completed; HUDAC would specify what, in its 
view, ought to be done to rectify these houses; the home owner 
would have some input and in case of disagreement the ministry 
would make a decision. I am going to suggest that, in cases where 
it is not immediately apparent from the inspection report, in 
cases where the home owner and an official--be that, I propose, in 
HUDAC--cannot agree about what work ought to be done, it should 
revert to the original agreement, which was that the ministry 
would make a decision. 


Mr. Philip: We know what a structural defect is and we 
know what is covered under the one year. We know some of the 
things that are covered under the one year you want included under 
"substantial defect." 


Surely it would make some sense to set a dollar figure. 
Putting a rivet/in avtainttrough is notlialsubstantialmdetectwa it 
is something the guy has probably done by now. But repairing a 
ceiling that has fallen in, which is not a structural defect but 
will cost §500 or $600, because they have to do restrapping and 
Lord knows what, is a substantial defect. 


Maybe if you put in a dollar figure--anything that costs 
more than $200 on an individual repair or whatever--it would make 
much more sense. Then you are not going to wrangle over what is a 
substantial defect. 


Ms. Bohnen: That is very generous. The only difficulty I 
would think the minister would raise is that even in 1985 it is 
sometimes difficult to read reports conducted back in 1980 and 
tell whether those minor defects, the cosmetic ones, relate to 
original scons truction orsnot 


Mr. Poirier: At the top of page 62, the very page we are 
looking at now, you mention there were 26 people, but you also say 
that there could be some more. 


"Although Mr. D's letter probably gives a good indication of 
the extent of the coverage that the ministry might have to 
consider, it is the position of the Ombudsman that if other home 
owners not on that list of 26 come forward and request assistance 
and are otherwise qualified, these other home owners should also 
be eligible for compensation. It would certainly be reasonable for 
the ministry to put a time limit on the period in which any new 
names are provided to the ministry." 
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Has any work been done on that, or do you know of any more 
who might come forward on top of the 26? 


Ms. Bohnen: No. Right now, as far as we know, there are 
gust these - 


Mr. Poirier: As for the discrepancy in defining what are 
major structural defects, we all know HUDAC has a definition and 
the home owners have a definition. They even included a definition 
in the Canadian Dictionary of English, if I remember rightly. You 
seem to be suggesting the ministry should be the arbiter on the 
definition. 


Ms. Bohnen: No, I am not-- 
Moe rutilrp: they, do not have a-detinition. 
Mr. Poirier: Who does not? 


Mr. Philip: They only defined structural defect; they do 
not have substantial defect defined at all. 


Mr. Poirier: Exactly. I am talking about the word 
"deficiency --defects if you want. We can spend an entire day 
debating whose standards should be used to define major structural 
defect or whatever. We cannot seem to agree since we do not have 
enough information for a precise definition as to what is included 
and what is not included. Thus I am saying that at some point 
there will have to be a referee. Then he or she will have to 
decide exactly whether it is on or off the list. 


Mr. Bell: Dr. Hill, are you content in this hypothetical 
situation to let the ministry be the arbiter of the defects 
covered? 


Ms. Bohnen: The ministry was originally suggested as the 
arbiter when it was its understanding that HUDAC would be making 
the offer. The ministry thus was standing off to the side. 


Mr. Bell: Say simply yes or no. You are asking the 
minister to foot the bill and you are asking the payer to be the 
judge. 


Ms. Bohnen: No. 


Dito ities ascomplex situation?’ Itiis a=littile 
difficult to ask the minister to do-both things. I would like to 
think about that. Hold on a second. Can we appoint an arbiter or 
referee from outside to do that? 


Mr. Bell: There are precedents, you know. It has been 
left to other governmental organizations to assess the amount of 
money they would pay workers. That is done at the Workers' 
Compensation Board all the time. 


Ms. Bohnen: We did that in Pickering. 


Mr. Bell: You let that body assess, and you let the 
Minister of Housing do so. There are a lot of parallels. lathink, 
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with respect, we might ask you to presume upon the integrity of 
the ministry. 


Dr. Hill:<1 ram) notiigoing *torsay no categorically Leteme 
have a word with my counsel for a second. 


Mr. Pierce: The material I have been able to read in the 
last day indicates to me that the inspectors were to go into the 
homes, inspect the property, consult with the owners and come up 
with a list of deficiencies. These would then be submitted. 


This material indicates that consultation did not take 
place. The inspections were carried out and the inspection 
material then went back to HUDAC, which reviewed it and agreed 
there were deficiencies that should be corrected. Then after 
talking to the contractor, HUDAC came to the conclusion it would 
be prepared to pay for 80 per cent of the deficiency repairs. 


Ms. Bohnen: The builder was sent these inspection 
reports and read them and then on his own came up with this 80 per 
cent offer. Although the inspection reports record some of the 
inspector's comments as to the cause of this or that problen, 
sometimes the inspector says, ‘This is minor’ or “This is major.” 
There is no formal HUDAC assessment on the inspection report of 
what is substantial and what is minor. 


Mr. Pierce: At any time since the action was started, 
have the present owners of the houses ever seen the reports that 
were submitted on the deficiencies? 


Ms. Bohnen: No. They saw their own list of what was 
wrong, but they never saw the inspector's report. 


Mr. Pierce: So they do not have any input into the 
different definitions as to whether they are substantial defects, 
structural defects or just deficiencies in construction? 


Ms. Bohnen: Not in a specific way. They have made 
representations to the Ombudsman about what defects ought to be 
covered in a general sense, but that is all. 


ole > Oneal aaa. 


Mr. Pierce: As I understand the recommendations then, 
the report would then go back to the home owner. He would have to 
agree that the repairs listed there were necessary to put his home 
back in the condition it should have been in when he bought it. If 
he did not agree with that, an arbitrator would be brought in to 
arbitrarily decide whether the repairs were all the repairs that 
were necessary. 


Dr. Hills 1 willy address) that) point) now. Afters asquick, 
brief consultation with my team and after listening to the 
precedents Mr. Bell cited, we are fully prepared, if it is the 
will of alls to see the ministry take that position and make that 
final determination. 


Mr. Bell: You have not hesitated in the past where you 
have not agreed with the assessment to tell us. 


Dewi ie Na, 


0-33 


The Vice-Chairman: Ms. Bohnen, if you will finish your 
report, we have two questioners, Dr. Henderson and Mr. Baetz. Will 
you please address the chair when you have to ask a question? It 
is much easier for Hansard. 


Ms. Bohnen: The final recommendation of the Ombudsman 
that concerns compensation or rectification of defects is the last 
one and it relates to reimbursing any home owners who made the 
necessary repairs themselves and who can prove their payment. lI 
hope that is more straightforward than the previous 
Becoumendation. If it is, I will pass on to the next 
recommendation. 


Mr. Polsinelli: I am concerned that it may be a bit 
unreasonable 14 years after the event to require a home owner to 
have substantiation or proof of payment for having the repair 
effected. I am sure a lot of these people have by now given up 
hope that they will ever be compensated for their defects. 


I would suggest that instead of requiring proof of payment, 
since their deficiencies are documented and HUDAC has the 
deficiency notices, in the event a home owner cannot substantiate 
having paid an individual through receipt or anything, it should 
be estimated what the repair would have cost at that time. 


Ttknowsthat l2*toel4 years atterathe fact, 1 would not still 
have a receipt for having repaired a leaky roof or whatever. 


Dredd lel se heacceptgthat. 


Mr. Bell: It-is not that difficult because again, the 
persons contemplated under C have already been identified in these 
inspection reports. All you have to do is determine, of the people 
who are on the list in the inspection reports, and we are now 
talking about 26 persons, whether they have had repairs effected, 
and compare what they say they have had by way of repairs against 
the reports. 


If the ministry is going to serve as the arbiter, it should 
not have a lot of difficulty determining the proportion of moneys 
already paid which should be reimbursed. 


Mr. Polsinelli: That is exactly my point, and that could 
be effected if we just strike from recommendation NGC). upon 
proof of payment," the last four words, in which case we are 
suggesting that the home owners who have effected the repairs be 
compensated for the repair costs. That would be done through 
either receipt for the work effected or a determination by the 
ministry or HUDAC as to the cost of the repair at that time. 


Dr. Hill: Considering the amount of time that has 
passed, I consider that a reasonable modarication. 


Mr. Baetz: About 45 minutes ago the member for 
Prescott-Russell (Mr. Poirier) made a good suggestion that we do 
not interject any further until we have heard from the ministry as 
well as from the Ombudsman. I am one of the guilty parties since lI 
have been interjecting, but I just wonder if we should go back to 
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that format. I am desperately anxious to ask the ministry a lot of 
questions but obviously it has not had a chance to put its case 
forward. 


Mr. Bell: If we cut you off now, when you have a chance 
to respond to what Mr. Simpson and Mr. Lewis have said you can 
deal with it then. 


Ms. Bohnen: I was going to remind you that there was a 
second recommendation which addresses how we are going to 
implement the repairs, which is to send reporting letters 
indicating the corrective work intended. That is all I need to say 
about that. 


I gather your wishes are that I not make any comment in 
response to the ministry's position until after it sets out for 
itself what its "pos (tion i sy eile will ebeshappy stoede thats 


The Vice-Chairman: Okay. We will call on Mr. Simpson and 
carry on until 12:30. Would you like to make some comments, Mr. 
Bell? 


Mr. Bell: Mr. Simpson, using any material that the 
committee has before it that you care to, can you state what the 
ministry's position is on the matter and specificially why the 
ministry does not intend to implement the Ombudsman's 
recommendations? 


Mr. Simpson: I will “not be® lengthy on™thiseel@preteraro 
deal with questions. The synopsis that was prepared--it is in the 
book; I believe it is the first item--was discussed with us by the 
Ombudsman's staff, and we were invited to make comments and 
suggestions in respect of the synopsis and to ask for things to be 
included that deal with our position. 


I was at the meeting with the chairman of the board and the 
president of the new home warranty program in February 1979, which 
dealt with the budget exactly and their premiums, the charges they 
would levy on home owners. 


When the meeting concluded, the matter of the homes in this 
area of North York was discussed. The discussion lasted probably 
three or four minutes and it was in two parts. I cannot testify or 
give you exactly word for word because the minister was talking to 
the chairman of the board and I was talking to the president of 
the corporation, as sometimes happens in a meeting such as that. 
We were talking about different things and then we came back 
together. As we realized the nature of the discussion, we swung 
back into a group "or four. 


I can summarize the discussion as basically saying: ''There 
is still a problem out there. Let us have a go at it." 1 realize 
that does not sound like a contract and it does not pin right 
down? “Yes, you will: 1f they do mot, yourwi ll wit» they, dounoc swe 
will.'' However, it was quite unambiguous: "Let us have a go at 
this situation. “1c is ‘avsore’ cChate 1s OUtC tneTe..1 to ceases. mit mas 
been controversial so let us have a go at it and see what we can 
do." That is" about as s0od a Tet lectionwasets cane pl Ver Ota 
conversation that took place more than six years ago. 
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As time went on, that is indeed what happened. A meeting was 
held with the home owners' association and, as Ms. Bohnen has 
said, they reported to their members their understanding of things 
and a process was set in place involving the warranty corporation 
dealing with the builder and our dealing with the association. 


12 noon 


Our designated prime contact with the association, because 
it had a structure--the association had a president, 
vice-president, secretary and what have you--I believe was the 
vice-president, who is not indicated as an A, B, C, D or E in this 
scenario. He was someone with whom I had conversations and with 
whom Mr. Lewis had conversations. Mr. Lewis is here, not as a 
solicitor and not to advise, but as a participant in that process 
who can speak to that. 


The program was set under way comprising the agreed-upon 
inspection activity. The lists were supplied by the home owners. l 
think another thing is worth mentioning because a time context is 
always mentioned in this case. There were three lists. List A, of 
59 houses, was submitted early on--I believe in January 1980. 
Another list of 83 houses, which we called list B, came in a month 
Or so later. There was aC list, which was submitted in June 1980; 
Ehere are no inspection reports for this list at this stage. 


The process was set in place whereby the home warranty 
program would assign two-person teams of inspectors, tosgon togevery 
house where a request had been submitted for an inspection. They 
did this. They went to every house and wrote it all up. They wrote 
up everything in the house--water stains, whatever was cited as a 
situation. 


This seems to be an important aspect to the Ombudsman's 
case. Mr. Drea was unequivocal; Hansard speaks for itself. I was 
unequivocal too in April 1980, when our estimates were before the 
standing committee on administration of justice. I said: "It is 
looking good. We have something going here; there is a process 
under way.'' I think I did acknowledge that it had not been going 
as quickly as we all would have liked. But we take the position to 
this day that through the designated contact with us we were in 
full communication. We did indicate how it was being done and why 
it was being done that way. I am sure Mr. Lewis will speak to that. 


The vice-president of the home owners' association was told 
on more than one occasion by myself and Mr. Lewis: "Let us get all 
the inspection reports in. We want to see them all before we make 
any final determination of what should be done. Things will arise 
in those inspection reports that may call for further technical 
work. We want to see all 160 or 170--whatever it is. If we see a 
similar thing mentioned in 40 of them, we may want to hire some 
outside resources to go look at those 40." We said there was no 
point in dealing with it piecemeal. 


There would be a second problem in dealing with it 
piecemeal, and we mentioned it to them more than once. -We told 
them, "Your people are going to hear different things at different 
times, and this will set up a whole chain reaction: ‘Why did he 
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get this? Why did they Saywthat to him? Why didgthey motmsay (that 
to me?' and so forth.'' We told them we could not do it that way 
because it did not make any sense. It should all be aggregated, 
pulled together, and analysed at once. Then all the communication 
should take place at once so that everybody knew simultaneously 


what was going to happen and why. 


There was a darned good reason for the process, and it was 
carefully explained to the home owners' association. Mr. Drea was 
unequivocal and we were unequivocal; we felt we had a solid 
situation, something that was going to mature. The program cost, 
as they said, hundreds if not thousands of hours of inspectors’ 
time as well as some thousands of dollars to hire a special 
engineering firm to look at some aspects of these houses. But I am 
arguing that this is a clear expression both of good faith and 
intent on the part of everybody to deliver a result. 


Much has also been made of the fact that there were no 
conditions. It has almost been suggested it did not matter what 
the home owners did, or anybody did, by way of complaining, 
publicity or anything else because everything was unequivocal and 
it did not matter. Our position would only be that Mr. Lewis and I 
tried to indicate very early in the game that it did matter, that 
this was important, that we were working with the builder, we were 
achieving a result and it was looking very good, but they just 
could not rekindle this thing on the basis of not caring what kind 
of controversy you stir up, or what kind of publicity you seek, 
because it does not matter. 


We would argue that we did make clear that it did matter, 
that we did say: ''Holy smokes, what are you doing? Why are you 
doing this? Why are you seeking this publicity?"'"' We would argue 
that we did indicate this was not without qualification, that we 
were negotiating, we were working with the builder, we were 
working through the warranty program with the builder. We feel 
quite strongly that to say they did not know, that it did not 
matter, that they had an unequivocal promise and no one had told 
them otherwise that they could do these things and that it should 
not jeopardize anything, is extreme. It is not reflective of the 
total situation. 


One of the problems is that there were countless phone calls 
during that time. The person with whom we had contact in the 
association was a fellow civil servant who arrived early in the 
morning, and because I arrived early in the morning he got me 
early in the morning. He got Mr. Lewis later in the day. In some 
cases, these phone calls were short, in some cases lengthy, but we 
endeavoured to communicate. We always endeavoured to communicate 
Eully* 


Our bottom-line position is that we did tell them there were 
conditions. We did tell them they related to the builder. We told 
them we had a good thing going and not to jeopardize it. We do 
feel quite strongly that had a part in it. It was going well and 
then it went wrong. 


We had the Teela listings too, which are the real estate 
sales listings. We knew what the sales figures had been and we 
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knew what the turnover was. There were 52 original owners. We went 
with the list of 144 or 174, depending on whether we included the 
C list. There were only 52 original owners that would have been 
affected by the 80/20 arrangement. 


Mapesecordnriem, and) igithink 26¢is tinsothermmaterial 
somewhere, but we did, at a meeting with the home owners' 
association, and it may have been the September one, indicate that 
we had an offer but we did not indicate the details. We just said 
we had something but it was not up to what we thought we were 
getting and we were going to have another look at it. 


Mr. Lewis: I believe that was in September. 


Mr. Simpson: It was September. So we did indicate that 
we had something but it was not something we were happy with and 
we knew they would not be happy with it so we were going to try to 
do something about it. That is as far as it went. We did not say 
what it was. 


Mr. Shymko: Did you mention the 80 per cent? 


Mr. Simpson: No, we just said we had something but it 
was not what we had talked about and, therefore, we were going to 
have another go with them. 


e210 p.m. 


Pecannot saddimuch more, but [I do think: the-case, -as 
presented on paper, is very clinical; it is very specific. You 
said you would do this and that. I do not think it reflects, and 
maybe it is just a discussion here, the amount of time and effort 
everybody put into it in good faith to achieve a result. We were 
pretty complete in our communications as to what was going on, as 
to why it was being done in a certain way and what we were hoping 
to achieve, and we are pretty adamant about that. 


Mr. Lewis had a lot of discussions with the vice-president 
of the home owners' association and perhaps he could add to that. 


Mrgnbewis:)betore touching on that,;ethere isa slight 
correction to the synopsis of the detailed summary which I hope 
has been made to the copies the committee has. Just in case it has 
mot, it is item 8 on page 2, and it is quite important. The last 
sentence in item 8 says, "The ministry indicates that it warned 
the home owners that they would be ‘taking a calculated tisk! aby 
generating publicity.'' Do your copies read that way? 


Interjection: Yes. 


Mr. Lewis: Unfortunately, that has been reversed. The 
fact is, and it should so appear, that the ministry was tolgethnat 
the home owners had met and had decided to take a calculated risk 
by generating publicity. I would ask that you please correct that. 
It is rather germane to our point of view. Ae 


Mr. Bell: We all have the same record. Can we agree that 
we will delete, "The ministry indicates that it warned,'' and then 
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start the sentence by saying, ''The home owners stated that they 
would be 'taking a calculated risk' by generating publicity’? 


Mr. Lewis: I am sorry. ''The home owners stated that they 
had discussed the matter and were prepared to take a calculated 
nisk.o 


Mes Philips Discussedmitewith whom? 


Mr. Lewis: As an executive, I take it, they had 
discussed it amongst themselves. The home owners' association had 
discussed it. 


Mr. Philip: Where would they get the information that 
they were taking a calculated risk? Did you people tell them that? 


Mr. ‘Lewis: Yess lfeyoucdognot mind, Wiawil lebesdealang 
that in a minute. But yes, we did. 


Mr. Philip: So it is really academic. You warned the 
home owners that they were taking a calculated risk, and they said 
they recognized that because they got that information from you. 


The Vice-Chairman: Mr. Philip, we will let Mr. Lewis 
finish here and you can ask some questions later. 


Mr. Lewis: That may perhaps be an overstatement and an 
oversimplification, in hindsight. 


Mr. Philip: I am not prepared to change this until we 
have that cleared up, because I think we are playing word games. , 


Mr. Shymko: My understanding is that it is a question of 
semantics here or something, but you had clearly pointed out to 
the home owners’ association the consequences of publicity, or you 
might have discussed it with them at some stage. Then they, as the 
executive of the association, looked at various options and at the 
effects and consequences of publicity that might be damaging or 
helpful to their case and decided to take the calculated risk of 
seeking publicity. Is that my understanding? 


Whe, Ibe s Wineyie wes COneinaeie g 


Mr. Shymko: You did discuss with them at some stage what 
publicity might do either to harm them or to help them, possibly 
indicating that there might be harm in going public. Did you 
discuss this with them at any stage prior to the executive's 
decision to take a calculated risk? 


Mr. Lewis: Yes, we did, and we did this largely 
informally Lf 91° might>’ Mr. eChaitman-— 


Mr. Philip: So the statement stands, then, that they 
were warned by you. 


MrinLewis; With respect = Mr .SPhtlip es thateputsed 
coloration on it that is not quite the way it happened. In 
discussing it; "the ministry * said , Vande l* think wetsaideit™ tortie 
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Ombudsman at times, that this was a situation where you had to be 
there. There was a mood, which the Ombudsman has referred to, that 
was created by the fact that these home owners--or their 
leadership, in any event--had been concerned for many years before 
they ever got to us. They were a frustrated group who had 
attempted court action and who had failed in court action, or 
failed in the sense that the only action that ever went to any 
form of trial was settled for a far lesser figure than was claimed. 


By the time they had exhausted dealings with North York and 
others who had responsibility, let us say, for the building code, 
by the time they got to us they were already a frustrated group. 


Mos Philip: 2Bbut alsotatveryepubiic tgroup. 


Mr. Lewis: They had been, but not in terms of dealing 
mcoeus Otein relation to this particular project« 


Mr. Shymko: I allude to the fact that rumours of an 
election were already around in December that there might be an 
election coming in 1981. Do you think the climate and the 
atmosphere of a pending election normally give people the 
impression now is the time to push something because that is when 
you win, election time? Do you think that may have been the reason 
the home owners-- , 

Mr. Lewis: No. Without tending to sound naive or 
sanguine or anything of that sort, that really was not a factor. 
This process, and my involvement in it, was one that began in the 
spring of 1980. If there was election talk, it was not election 
talk of which I was aware or even what one might hear just from 
day to day, nor was it ever discussed, to my knowledge, with the 
home owners. 


My reason for being here today is to be able to confirm our 
view that--notwithstanding the fact that on paper there seems to 
have been one level of dealings here, the various quotations you 
have heard this morning--at the working level, dealing with the 
executive of the home owners' association, dealing with 
individuals who called me from time to time, they were aware that 
we were into a process where we were arranging inspections through 
the good offices of the warranty program, where we were 
negotiating with the builder and attempting to come up with what 
we genuinely thought would be a good solution. 


My personal point of view throughout all of this, and more 
so today than ever, is that it would been wonderful to say to 
these people: "Yes, we have a complete solution. Your homes will 
be attended to." That would have been a much better result than 
sitting here today, or telling them "No." We had only one 
interest, and that was in an arrangement. 


My role involved dealing with all the letters of the 
alphabet that we have here. I spoke at times with the HUDAC 
officials. I spoke many times with representatives of the home 
owners' association. It is our belief throughout the spring and 
summer of 1980 that there was an orderly process in effect and 
that the home owners were being advised. They were sometimes quite 
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jumpy and concerned, ''Are you really doing something?" and it was 
my tole, in part, to pass along to them what information I had 
from day to day or week to week, and there were frequent 
conversations. 


At that point, during the spring portion, we were explaining 
the process of the investigation and inspection. As time went on 
and inspections were coming to a head and officials of the 
warranty program were holding discussions with the builder, it was 
my role and I did discuss with members of the executive the fact 
that the negotiations were going extremely well. I was personally 
advised--I believe Paul was, as well, but I speak for nyself 
only--by the warranty perce that at one point there was an 
arrangement, there was a full arrangement in hand, which we 
honestly believed at that point would have taken care of all home 
owners, whether first or second, and we were talking at that point 
about roofs and basements. 


There was, to our understanding, perhaps even a handshake 
agreement. It had reached that point. 


Mr. Philip: A handshake with HUDAC or WLehathesbDublder? 


The Vice-Chairman: Let him finish. 


LZ E200 Det. 


Mr. Lewis: I am sorry, I will clarify that. As between 
the warranty program and the builder. There had been discussions, 
and rather than have more publicity referring to the name of his 
company, the builder was prepared to do what at that point the 
warranty program was asking of him. 


This is relevant to the fact that we kept the home owners 
informed. At various times, particularly because the person 
designated as their spokesman was a civil servant, he would ask me 
off the record, just talking to me as one civil servant to 
another: "Is this a government line? Are you trying to lead me on? 
Is there really something here?" In good faith and honesty, and on 
the basis of my conversations with the warranty program, I told 
him unequivocally that I believed-we were on the verge of a good 
deal and that everyone was going to be happy. He at the same time 
conveyed to me--"'the same time'' being over a period of several 
weeks--the frustrations within the association and the fact that 
they were considering all kinds of attention-getting devices. 


To deal with what Mr. Philip raised before, occasionally I 
was asked, "Is there really something here, and what would happen 
if we were to take action?" My answer was almost always the same: 
"It is not for me to say what you do. You are a private 
organization. If you are asking me personally, it is my honest 
belief that we are on the verge of a legitimate and a good deal. 
You can do what you want." 


Mr. Shymko:) You said! thistpersonally,enot/ on behalfvof 
the ministry. 


The Vice-Chairman: Would you wait, Mr. Shymko? You are 


moird on the list. 
Mr. Shymko: This is just for clarification. 


Mreelewis: =) said this personally but, in a Sense, asa 
representative of the ministry I had been talking to the HUDAC 
officials and was getting my information from them to the effect 
that things were going well at that point. So it is combined. It 
was both my personal and my ministerial view, if I can put it that 
way. 


I did not in any sense have the type of conversation Mr. 
Philip is suggesting, that would put the end before the beginning: 
ell them to také a risk, tell them not to take a risk, tell them 
anything of that sort. They themselves mentioned in conversation 
with Mr. Simpson that they had discussed matters and had decided 
Byetake their own risk, a calculated risk, and to go public. 


My position in advising them was that the reason the builder 
was at the table was primarily to avoid publicity. The builder was 
still building, and we had assumed that was very important to him; 
that if the matter became public, what was the advantage of 
protecting yourself in that sense? If there is publicity, then you 
are going to get a black eye, if that is the way it is presented 
in. the press, and why spend the money? 


In my personal view, that is almost exactly what happened. 
The home owners did decide to go to the press and to the radio, 
and you could almost feel it fall away as the builder started to 
call in his lawyer. My personal impression, through that period of 
July and August, was that what had appeared to be a good deal, a 
full deal and one that would have made everyone really happy, was 
almost frittered away. Again, it is personal opinion and now 
ministry opinion as well, as it is in correspondence. 


Knowing the mood of the people we were dealing with as we 
progressed through August, they would have had nothing but a loud, 
unpleasant wrangling session had we told them we had an offer that 
covered only -first owners’ homes. That would have been totally 
unacceptable to them at that time and very little would have been 
gained. That is why we made reference only to the fact that we had 
an offer which was not of the sort they were going to accept. 


My point, to summarize it, is that the mood was very clear. 
There was frustration on the part of the owners. There was, to our 
knowledge, a legitimate deal that came very close to fruition, and 
that was then the Ombudsman's opinion. The publicity: and the 
newspaper articles did, to my knowledge, affect the builder and 
cause what was a good deal to disappear. 


The Vice-Chairman: Thank you, Mr. Lewis. It is just 
about three minutes to quitting time and I think we will adjourn 
and come back at 2 o'clock. Mr. Poirier, you are first on the list 
and then Mr. Philip, Mr. Shymko, Mr. Baetz and Mr. Hayes. 


The committee recessed at 12:26 p.m. 
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ANNUAL REPORT, OMBUDSMAN, 1984-85 
(continued) 


The Vice-Chairman: Mr. Poirier, are you ready with your 
questions? 


Mr. Poirier: Pertaining to the synopsis that was given 
to us, 1 want to ask the gentlemen from the ministry whether they 
would say the six articles on page 3 reflect fairly well or 
completely the ministry's position. 


Mr. Simpson: Yes. 


Mr. Poirier: Without any changes whatever; is that 
correct? 1 just want to make sure of that first. I have a series 
of questions. 


I fully agree that you were in good faith and have made some 
incredible efforts to help resolve this situation, which was 
particularly difficult. If that had been arrowed up to you and you 
had to make suggestions to the minister, would you be of the 
opinion that maybe he should not have made these complete, 
explicit promises from the very beginning, at such an early date 
as October? 


It seems to have bound you as a ministerial decision, 
because in all the letters I have seen, unless you can correct me, 
you never referred to the minister's promises as opposed to the 
ministry's position. Could you elaborate on that, please? 


Mr. Simpson: I do not think we had a different position. 
I know it was suggested at one point this morning that somehow we 
were on different wavelengths about the whole thing with respect 
to what would be done and so on, but I do not think we were. 


If you are asking me, had the minister said, “What should I 
say about this?" openly, I would always advise hedging your bets a 
bit. That would not be a surprising piece of advice. 


Mr. Poirier: In general principle, would you say the 
ministry is bound by a minister's promise? 


Mr. Simpson: I think Mr. Drea was unequivocal. Starting 
very early in the game, we were not as unequivocal in our 
communications with the home owners through the association. I 
think, therefore--and I know this is the crux--the unequivocal 
nature of Mr. Drea's commitments has to be looked at in the 
Context of what came after in the course of the negotiations. This 
is one of the themes. 
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The association was right to raise heck. They were 
frustrated, and there was reason for that, which we do not agree 
with. It did not matter anyway, because they had an unequivocal 
commitment from the minister. We are saying we made it clear. We 
indicated early that it was not as uneqivocal as that, that in 
carrying it out it had to be conditioned by certain deliberations 
with the builder. : 


Mr. Poirier: If you had been the minister, would you 
have made such an unequivocal statement from the beginning the way 
he did? It is an assumption. You may answer or not. It does not 
bother me. 


Mr. Simpson: I would just as soon not. If you take it on 
the basis of my sitting in the same place in the same 
circumstances, I would not be as unequivocal, but do not interpret 
that to mean I am accusing him of being wrong. 


Mr. Poirier: No, we are not. 
Mr. Polsinelli: May 1 ask a supplementary on that? 
Mr. Chairman: Okay. We will call it a supplementary. 


Mr. Polsinelli: Was the minister acting on his own on 
this, or did he consult his ministry staff before making those 
statements? 


Mr. Simpson: I believe he was acting in conformance with 
what he believed to be the direction and where it was going to go. 


Mr. Polsinelli: He did not solicit the ministry staff 
opinion before making those statements? You are at odds with what 
the minister says. 


Mr. Simpson: No. You asked me what I would do. 


Mr. Polsinelli: No. That was his question. My question 
was whether there was any consultation by the minister with his 
staff before making those statements, which were quite clear and 
unequivocal. 


Mr. Simpson: I cannot remember whether there was. There 
was a lot of ee ean going on back and forth at that time. Mr. 
Drea was very informal in the sense that we could wander into the 
office, or we could be upstairs talking about a bunch of things, 
and this would come up. 


It would be unfair of me to say an unequivocal no. It could 
have. There was quite a long-time between when we talked to the 
Housing and Urban Development Association of Canada and when he 
actually announced it. I would not say we did not have any 
discussions. I could not tell you for sure. 


Mri. Poirier: Whe disturbing part eis) tha teatithenve ry, 
beginning of this debate, when the minister got involved, there 
seemed to have been a lack of communication among the minister, 
the ministry and HUDAC about what was expected of whom at the 
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beginning. It became clearer towards the end as to what the 
expectations were. When I look at that October 10, 1979, debates 
in Hansard, of which we have all received a copy, on the first 
page, Mr. Drea answers: "Okay. They are there. I have worked out 
an arrangement whereby all those homes will be repaired and 1 have 
communicated that."’ That is at the bottom of the first column. At 
the bottom of the second column, he says: "On the basis of what 
Mr. McClellan and Mrs. Campbell raised, those homes will be 
repaired. I will probably be giving details to the local members 
as to the specifics on how these people can get in touch... 


That does not seem as though in the minister's mind there 
were any doubts about whether an arrangement was there from 
October 10, 1979. An arrangement with whom, with what? I cannot 
imagine the minister saying that without having one. 


Mr. Simpson: 1 believe what he said was in accordance 
with what he believed to be the case. 


Mr. Philip: With whom would he have communicated if he 
would not have communicated with HUDAC or through you to HUDAC? 


Mr. Simpson: No one. 


Mr. Philip: Either the minister misled by saying he has 
communicated it, or somewhere down the line, either you or Mr. 
Lewis failed to communicate the minister's intention to the HUDAC 
home warranty program. 


Mr. Simpson: I am-not sure that follows. What are you 
suggesting? 


Mr. Philip: The minister says clearly that he has 
communicated his decision. 


MreiSimpson:)Heisereferring to his discussion with the 
program people, with the HUDAC board people. 


Mr Beh ukipaloowhe did communicate to HUDAC? 


Mr. Simpson: He is referring to his discussion in 
February. That is what he was doing. 


Mr. Philip: Part of your contention is that HUDAC was 
mot aware of*the-- 


Mr. Simpson: I have not contended that. 

Mr. Poirier: Maybe HUDAC was aware of it. 

Mr. Simpson: Let us be perfectly clear. We embarked on a 
course to make this thing happen. Mr. Lewis was in touch with 
HUDAC, as I was. We were in constant touch with the program, and 


we were heading for a result. 


Ralph, can you add anything to the question of whether HUDAC 
knew? 
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Mr. Lewis: To my knowledge, HUDAC was aware throughout 
of various statements made by the minister, going back four or 
five years. I have no recollection that they were not. 


Mr. Bell: On that point--so that any members who have 
supplementaries can follow, and I do not want to lose the thread-- 
Mr. Simpson, I want-to be sure the committee understands the 
position you have stated thus far. Then I would like to examine le 
against what happened thereafter. 


T take it that what you have said is, 'We have to live with 
what the minister said on the record on October 10 and 12, 1979." 
You cannot categorize it in any other way than as a categorical 
statement that he had an agreement to repair; you are nodding your 
head yes. 


Mr. Simpson: I would not quarrel with that. 


Mr. Bell: But you say that is not the end of it; you 
have to Look at what happened between the parties subsequently. Do 
I state your position fairly when I say, "We, both myself and Mr. 
Lewis, had regular and continuous dialogue with the home owners"-- 


Mr. Simpson: Through the vice-president of the 
association. 


Mr. Bell: --"through the vice-president of the 
association, and during that period we told them it was not as 
categorical or unequivocal as the minister had said, and there 
were some conditions, to categorize it that way, to be fulfilled." 
bee Ghat putting, your position tarry? 


Mr. Simpson: My only qualification of that would be, as 
Mr. Lewis has just indicated, the answer is yes in the sense that 
they knew we had to negotiate with the builder. 


Mr. Bell: Putting it in“its*mostSsimplisticetermsy your 
position is that notwithstanding the minister said in October 1979 
he had worked out an arrangement whereby the homes would be 
repaired, through the Lines of communication to the association, 
you informed them that was not the case. 


Mr. Simpson: We needed the builder. 


Mr. Bell: And an arrangement had not been worked out as 
of the date you communicated it. 


To put a time frame on it, I take it the dialogue you had 
had through the lines of communication described would be 
subsequent to-October 12, 1979, going through to some time in 
1980 Jabs tthaterieht? 


Mr. Simpson: It would have started in December, when the 
meeting was held with the home owners' association, and run 
continually through to the following September. 


Mr. Bell: May we say that as of September 1980 your 
lines of communication with the home owners on the subject we were 
talking about terminated? 
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Mr. Simpson: Yes. 


Mr. Bell: Did the minister know during that period that 
you had told the home owners, notwithstanding his categorical 
statements in October 1979, that an arrangement had not been 
worked out? 


Mr. Simpson: That we only had the partial offer? 
Mr. Bell:-Yes. 


Mr. Simpson: Yes. 
2:20 p.m. 


Mr. Bell: I would like to test that. I do not know if 
you have it before you; if you do not, you should have it. Could 
you look at the standing committee Hansard of November 5, 1980. It 
is referred to in part in the Ombudsman's report. The committee 
members have before them, Mr. Simpson, pages J-528 through pages 
0-531 inclusive. Members, that was distributed this morning by the 
clerk. Do you have those before you, Mr. Simpson? 


Mr. Simpson: I think so. 
Mr. Bell: It is number 4 of the package of material. 


Mr. Simpson: Can you give me the date again? 

Mr. Bell: November 5, 1980. 

Mr. Simpson: I will look at this one, thank you. 
Mr. Bell: We have extra copies here somewhere. 


Against the background of the chronology we have just 
reviewed, this is what the minister said at this meeting attended 
by Margaret Campbell; I believe Ross McClellan attended the 
meeting, although he is not in these four pages, and others 
participated. ; 


This is against the background, Mr. Simpson, that things are 
not going well in November, are they? HUDAC has already taken one 
position, the minister has just fired back his response the day 
before saying: "Hey, what do you mean?" and about 10 days later we 
get HUDAC's further response. This is when people realize, or 
HUDAC, for whatever reason, takes a position which has theretofore 
been inconsistent with the minister's statements on the record. 


Against that background, and what you have told us,.this 4s 
what the minister has said. If you look at page J-528, on the 
right-hand column, the first full paragraph, the second sentence, 
pir. Drea says: 


"We looked at that thing, and at the proper opportunity I 
used my good offices and obtained the following commitment from 
the home-building industry: While there was no legal 
responsibility--" 
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Mrs. Campbell interrupts and they start to talk about 
repairs. Then you get down to the bottom part of the page where 
next Mr. Drea is quoted: 


"It was a very fair request. The commitment that was reached 
was that the deficiencies would be repaired, because I wasn't 
going to get into legalisms with the industry represented by the 
Housing and Urban Development Association of Canada. I have never 
discussed this matter with'' the developer “and I am not going to 
get involved in it. I think I explained it with a very simplistic 
approach. 


If you. gowover the page; still: with Mr.9 Drea; thesfourth 
line down on the left-hand column, and he is still talking about 
HUDAC: 


"Since they had no legal power under terms of a registration 
or what have you to enforce this, the commitment was that if after 
the negotiations, which involved all of these inspections and 
finding out about the material" the developer ‘maintained their 
original position that they had no legal responsibility under the 
home warranties program to do anything, the home warranties 
program would step in. 


"Our commitment was that since there was responsibility, 
forgetting legalism, we agreed on this point that we would proceed 
with orderly negotiations." 


Skip over to the right-hand column, under 11:40 a.m., the 
second sentence. This perhaps is one of the most important things 
Mr. Drea has stated on) the record: 


"What I really wanted was a very simplified remedy whereby 
those houses would be treated as though they had just been bought 
and were under warranty. It would be exactly the same procedure 
because the commitment to fix was within the terms of the 
warranty. We presumed HUDAC was the best way to do-it thatethis 
was your goal to do it as perhaps it should have been done, and if 
there had been an act in 1974 they would have done it." 


He is telling us, perhaps for the very first time on the 
record, the parameters of his understanding and expectation. Then 
he gets down, God bless his soul, to the nitty-gritty of it. It is 
right down at the bottom of the page, the last paragraph, the 
second sentence: 


"T want the impasse broken. Mr. Simpson has instructions: 
the impasse is to be broken. If that impasse isn't broken, then, 
Mrs. Campbell, I have played my cards, because I have done 
everything that I agreed to do and Mr. Simpson has carried it out 
in an exemplary fashion that was the other side of the commitment; 
they thought it could be done reasonably and without calling in 
the entire industry to foot the bill or the warranty." I am 
talking about HUDAC. "They" is HUDAC. 


"We want that impasse broken or we are going to say the 
minister has a commitment from the HUDAC home warranties program 
that: if this case: can’ tybe: resolved, @tiwit leresolvert Gee vowent 
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deals with'' the builder "I don't know." That is a long-winded way. 
It is interesting reading down the pages about how Mr. Drea looks 
upon the lawyers' contribution to all of this. 


Mr. Simpson, all of that is to prep us. What Mr. Drea said 
on the record does not appear to wash with what you have just said 
about the ministry communicating to the home owners at material 
times that there is really not a deal. Against the background of 
all of the problems we now know about, in early November 1980, Mr. 
Drea again speaks categorically. He said: "If the builder is not 
going to do it, then I want the impasse broken. HUDAC's going to 
mo it. 


I would like you to comment on that. It appears that the 
minister's stated view of the matter is not consistent with what 
you have just told us. 


Nrawoimpsonyeledo not think ‘that isacorrect .at all. What 
we indicated to the home owners’ group in August or September is 
that, yes, there was an offer but it was not what we were looking 
for. We did not get into the details of the offer. When we 
discussed the offer with Mr. Drea, he said, "That is not good 
enough.'' Then it would be embarked upon. 


I am not sure of the timing of this. There are two sets of 
letters to the warranty program. There is one set that said, "Hey, 
this is not what we thought was going to happen." There was 
another one to Ernest Assaly. All I can say about the minister at 
this stage is that he was still expressing, against the backdrop 
of what was going sour, his determination to get something done; 
he wanted the impasse broken. 


MrmebelLlem@scot ry year soChai rman=- 


Mr. Simpson: Yes, but he went further, to say, "We want 
that impasse broken or we are going to say that the minister has a 
commitment from the HUDAC home warranty program. It will be 
resolved." 


Mr. Bell: You are saying that is merely the minister's 
statement of his own opinion? 


Mr. Simpson: Yes, he is saying, "I want to get this 
thing done.” That was his position. He still wanted it to happen. 


Mr. Poirier: I want to finish my comments. Also on 
October 10, when I look at page J-94, the second one, it says, 
"But they,'' being the houses, "will be brought up to standard, sau 
the first column, and, "Furthermore, it will be done at no cost to 
the home owner." 


On October 12, at the bottom of the first column, ''The 
arrangement I have worked out is that the deficiencies will be 
remedied, whatever the deficiencies are." And in the second 
column, "It will be done at no cost to them and cat) their 
convenience." That is pretty black and white. 


Moz soimps Ongar uti Gis eVery. unequivocal throughout. 
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Mt. Poirier: I cannot imagine he would say things like 
that without having an arrangement. How could it be possible ie 
would say things like that without having an arrangement? 


Mr. Simpson: I cannot put words in his mouth, but Il 
think he believed that when we had it going in the first place it 
could be got back on the rails. He sought to do that through the 
offices of the chairman of the board and the president of the 
corporation. He continued to look to that avenue, some avenue to 
put on and to bring it about--persuasion, negotiation, or whatever. 


Mr. Poirier: There is another paragraph here, the last 
one if I may. It says, "The question was left as to whether 
Pastoria Holdings would be doing it or whether HUDAC would be 
doing it, and if Pastoria refused to do it then HUDAC would tdosit; 
but it would be done to HUDAC's specifications, on the basis that 
if the person who has the remedial work done is not satisfied with 
it, it would be exactly the same as if he or she had remedial work 
done under HUDAC." 


With a commitment like that, with the minister talking this 
way, if I had been a home owner, I would have known what to expect 
going to bed at night. It is very clear. There are no grey zones 
left whatsoever in my mind as a consumer advocate. In our faith as 
consumers, we should be able to believe the minister when he makes 
very clear-cut statements of this nature. 


ZeoUN pains 


Mr. Simpson: One thing you have to remember is that it 
was unequivocal in the fall or the winter of 19/79. As the program 
evolved, it was still looking pretty good. I am on record here in 
the standing committee on administration of justice, in our 

estimates, as saying: "It is looking good. It is about to happen." 
We all were optimistic, because that is the way it was shaping up. 


There is no question, come the fall of 1980, having lost 
that first thine or having appartial deal; eitawassuphidietco geruae 
back on the rails. It was really uphill. 


Mr. Philip: If we look at Hansard for November De a.980% 
it-is fairly clear. It says that Mr. Locke, and HUDAG are clearly 
involved. He says: "Mr. Locke has been involved. We are not going 
to» meetewith® PastorialseSo)iteisance tChekmingstryethateisscoingeto 
meet. He is clearly saying HUDAC is going to meet. They are the 
ones that are going to put the finger on the builder. 


Then he goes on--and I think legislative counsel may have 
made a slight mistake in reading this--he says, not that the 
problem will be resolved, but rather, "if this can't be resolved, 
it will resolve it." The "it" is the HUDAC home warranty program. 
He says, “I want those houses fixed.'' Would you not say that is a 
fairly clear directive to the HUDAC home warranty program from the 
minister that either you come to an agreement or you fix the 
houses? 


Mr. Simpson: I do not know if I would characterize it as 
a directive to the program. We were talking to the program, he was 
writing to the program, he was asking the program to do things. 
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Me. ePnidipst iss it! note kainmestogsay, that. HUDAC sory Mr. 
Locke would have been sitting here in the justice estimates? Il 
chaired the Justice estimates. You know that when the HUDAC home 
warranty program came up, they would have been here answering 
questions from us. 


Mr. Simpson: We would have to go back and check to see 
if it was in the records. Mr. Locke very seldom came to committee 
sessions here. I think we virtually always answered for the 
warranty program. Mr. Lewis, do you have any recollection of that? 


MreiLewis siNow lereablyrdo not; “except I do not think 
they were here every time. I cannot tell you how many times Mr. 
Locke was here. I just know he was not here in every case. 


Mr. Philip: I find it incredible that they would not be 
aware of the directive, knowing how the estimates process works 
and knowing what your responsibility would be as the director of 
that department at least to send them the Hansard and point out 
what was said about them. I find it incredible they would not be 
aware that this was a-fairly clear directive from the minister. 
"Either solve the problem or else.'' Mr. Drea was not one who 
minced words. Sometimes we did not always like what he said, but 
what he said was fairly clear. 


What I find interesting is the history of this. In December 
1979 we have what seems like the first backtrack, in which you 
write a letter stating that it was only substantial deficiencies 
that would be covered. Then on several occasions, the minister 
clearly contradicts that in his various statements in the House. 
He contradicted that by his earlier promise. Later in Hansard you 
have clear statements saying: "Look. It is going to be be fixed. 
Either the builder fixes it or HUDAC goes ahead and does it." That 
is a clear statement by the minister. 


Mr. Simpson: Yes. 


Mr. Philip: I want to ask you about HUDAC and its 
powers. | found it interesting; if I can find the quote on page 23 
of our documents. "In a letter dated October 29, 1980, Mr. C'--I 
assume Mr. C is spokesman for the HUDAC home warranty 
program--"'advised Mr. A''--whom I assume is you--"that HUDAC had 
done everything possible to facilitate the efforts of Mr. Dreatml 
find that an interesting statement. 


Is this company still registered under the HUDAC home 
warranty program? 


Mr. Simpson: No. 

Mrem PhaliupemButiatywas registered on October 29, 1980? 

Mr. Simpson: Yes, but probably not by that name. The 
companies and the individuals operate under a variety of names, so 


whether or not the exact name of this company that built these 
houses-- 


Mr. Philip: That is another debate, but it was 
registered under some name that you could get at? 
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Mr. Simpson: Yes, the same principals. 


Mr. Philip: All right. Would you not agree that, under 
the Ontario New Home Warranties Plan Act, section 7 and subsection 
8(2), in fact the registration of this company, under whatever 
name, could be revoked on the grounds of unwillingness to complete 
performance of contracts? 


Mr. Simpson: Yes. 


Mr. Philip: Why would this guy still be operating in 
1980 after not fulfilling all of his contracts with these people? 


Mr. Simpson: That is very easy to do. These houses were 
built in 1970, 1971, 1972 and 1973. The warranty program came into 
effect by law January 1, 1977. The warranty program officials 
examined the builder's track record from 1973 to 1976, surveyed a 
number of home buyers who had bought homes and checked the 
construction. They decided that, notwithstanding the history going 
further back, the current construction and the current customer 
service was satisfactory and they did register them. They made 
that determination, which is their statutory prerogative to make, 
and decided, because of the construction in the mid-19/70s, that he 
and his companies were fit for registration. 


Mr. Philip: But there is a reregistration process? 


Mr. Simpson? Yearly: 


Mr. Philip: Under that process, subsection 8(2) says: 
"Subject to section 9, the registrar may refuse to renew or may 
suspend or revoke the registration for any reason that would 
disentitle the registrant to registration under section / if he 
were an applicant, or where the registrant has a record of 
breaches of warranties or failure or unwillingness to complete 
performance of contracts or is in breach of a term or condition of 
the contract." 

Look at the middle one, “unwillingness to complete 
performance of contracts." This guy had a contract with these 
people to provide houses that did not have roofs that came apart 
and that did not have basements that would split open and so 
forth. Why did he keep getting registration year after year when 
you knew this? 


Mr. Simpson: By the time 1978-/9 came around, it had 
been eight years since these homes were constructed and this 
builder was building, through his various companies, many hundreds 
of units a year with a satisfactory record of construction and 
servicing. He was not an angel; he would not be in the top 25 
builders in this province in regard to complaint history. But he 
was building: a satisfactory product and he was servicing his 
customers and keeping his complaints down. 


I know what you are getting at. We preside over a regulatory 
operation--as you know, we have been through this before--with a 
number of registrars exercising substantially the same kinds of 
powers. I suggest it is not proper to threaten or propose to take 
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away the registration of a company that built so many units a year 
for seven years or so when the construction of late has been 
adequate or satisfactory. Not only would it not be proper, but I 
would venture to guess it would also not succeed before the appeal 
bodies. There is no way. 


Mr. Philip: This is a builder whom the minister, on 
December 13, 378, describes as follows, 'I have seen them''-- 


Mr. Bell: Mr. Philip, I am going to give you a piece of 
gratuitous advice. Unlike some of my colleagues, 1 am not totally 
confident legislative privilege extends to reading into the record 
what somebody else said in another standing committee. I have read 
Bhat piece and I am a little concerned that if it is read into the 
record, as happened to Jack Riddell a few years ago, someone might 
want to take issue. I am advising you not to do it. 1 would sooner 
interrupt you now than later. 


Mrwehidap, Sincegl, donot like» spending time in court 
rather than in the Legislature, I accept your advice. 


Mr. Bell: May I suggest you serve your purpose by just 
referring to the page references in Hansard? If anyone wants to 
read it, he can. 


Mr. Philip: Would you agree that on December 13, 1978, 
the minister's description of the builder was a lot stronger than 
probably even the opposition parties would have used? In fact, it 
was a word not normally associated with-- 


Mr. Cordiano: What is the reference? 
Mr. Philip: December 13, LOTS. 
Interjections. 


Mr. Philip: I think this is an insult to the whole 
circus world. | happen to be a lover of circuses and for Mr. Drea 
to apply this description is an insult to that world. Would you 
not agree? Or would you say it is an adequate description? . 


Mr. Simpson: I am not going to say. I would like to 
throw in one other thing because I think it matters. When the 
controversy arose over the registration of these groups of 
companies, our position was challenged. We supported the program 
in its determination. We said in writing the warranty program 
people, in our opinion, had conducted themselves appropriately in 
the way they did it, what they looked at and the decision they 
made. 


When we go on the record saying such a thing, it becomes a 
matter that can be examined by the Ombudsman, who was then Mr. 
Morand, I believe. He examined the ministry's behaviour in the 
matter, the fact we went on record as saying the program did the 
right thing, and I believe--I hope someone from the Ombudsman's 
office can address this--he said we had done the right thing, or 
had not done the wrong thing and were not to be censured. 
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Il am not Sayine that indicates his oftice blessed=the 
registration, bui it is getting into the same sort of ball park. 
The question of this company and its registration goes back long 
before this issue arose, and it was the subject of prior 
proceedings. 


Ms. Bohnen: If I may interrupt for a second, I do not 
believe that is factually correct. These people pressed a 
complaint about the registration of this builder and Mr. Morand 
took the position it was against HUDAC, not the ministry, and 
therefore he could not investigate. I would not want you to think 
an Ombudsman had found the builder's registration was a reasonable 
act. He never expressed an opinion on it. 


Mr. Simpson: I did not suggest that. 
Ms. Bohnen: I thought you had. 


Mr. Simpson: I suggested the Ombudsman looked at what he 
could look at, which was our expression as a ministry that the 
right thing had been done. Of course the Ombudsman could not- look 
at what HUDAC did. He could look only at what we did, and we put 
on the record that we thought they had done the appropriate thing. 


Mr. Philip: Was there at any time the suggestion by you, 
by the HUDAC home warranty officials, by anyone in your ministry, 
that perhaps, since it had to have its registration renewed once a 
year, this company should be a little more conciliatory, a little 
more flexible in dealing with this matter? 


Mr. Lewis: To my knowledge, the company was conciliatory 
and flexible in the sense it had come up to what 1 described as a 
handshake deal with the warranty people. There was good faith on 
their part to that extent, as 1 indicated earlier this morning. It 
was from that point on that things went downhill. There was 
flexibility shown, clearly. 


Mr. Philip: There was flexibility up to what date? 


Mr. Lewis: I cannot be specific in giving you a calendar 
date, but it was midsummer of 1980. 


Mr. Philip: In the summer of 1980, there was a 
willingness on the part of the builder? 


Mr. Lewis: To my knowledge, there was, yes. 

Mire Philip. You Nad ay writ cen orler ae eclatecimes 

Mr. Lewis: Not to my knowledge. 

Mr. Shymko: Mr. Chairman, I do not want to interfere in 
the questioning by Mr. Philip, but I do not see any relevancy of 


the registration aspect with the whole recommendations as 
presented by the Ombudsman on this particular case. 
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Mr. Philip: The relevance should be fairly clear to Mr. 
Shymko. If the government has responsibility, and if it is 
claiming it has taken all the necessary steps, as HUDAC clearly 
midein its “letter of 1980; and if “it. has not “used what is its 
ultimate weapon, which is the registration of the company, then I 
suggest to you that it has been negligent and that the statement 
saying it had taken every possible effort is simply inaccurate and 
untrue. 


Mrs Shymoe"l believe Mr) Drea answered that in the 
questioning that was done by Mrs. Campbell in the standing 
committee back on November 5, 1980, on the whole question of 
registration, and I believe the opposition parties were quite 
satisfied by that, at least in November 1980. 


Mr. Polsinelli: That question was also raised at the 
standing committee meeting on December 13, 1978. . 


Mr. Shymko: Exactly, December as well. 


Mr. Polsinelli: It has been addressed on a number of 
occasions. 


Mr. Philip: If you want to speak, speak up and show us 
where it has been addressed. Give us the exact words. 


Mr. Chairman: Mr. Philip, do you have any other 
questions? 


Mr. Philip: No, I would like Mr. Shymko to speak. Far it 
be from me to interrupt him. 


Mr. Chairman: He is the next speaker. Go ahead, Yuri. 


Mr. Shymko: I am just looking over the deliberations of 
November. 


Mr. Polsinelli: Here is one. 


Mr. Shymko: Why do you not read the December ones and I 
will read the November ones. 


Mr. Polsinelli: On questioning from Mr. McClellan--this 

is December 13, 1978, page 6049, right-hand paragraph about the 
middle of the way down--Mr. McClellan indicates: "It seems to me 
it would have been legitimate at the time to say to" the builder 
"and its offspring: 'If you want to registered under HUDAC, you 
settle up with these folks. You settle up with these folks you've 
tipped off, then we'll look at your application to register. ! But 
that wasn't done." 


Mr. Drea answers, "Yes, obviously it wasn't done. 


Mr. Davison then says, ‘Then they should settle up or you 
should toss them out." 
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Mr. Drea says: "You can't throw people out retroactively. 
Where do you come from? You come out of right or left field on 
these things." 


Mr. Bell: Can I assist, perhaps to break the logjam? Mr. 
Drea refers to certain lawsuits threatened and real back in 1979. 
I have some knowledge of the background of this in other ways. The 
owner and his legal counsel said to the ministry quite bluntly 
back when consideration was given to registration or not, "If you 
don't, we will take. yousto courtmaeand especiid cably sa, (Ougcanet 
hold us up for something that happened pre the act." As-a matter 
of law, like it or not, the builder and his lawyer were correct. l 
think that is maybe why the Ombusdman disregarded this issue as 
part of his consideration of the case. 


Mr. Philip makes a very good point, but I think respectfully 
that the point was subsumed by the legalisms back in 1979. I do 
not know, Mr. Philip, whether than will help or assist in getting 
to another topic perhaps. 


2D UN Deine 
Mr. Shymko: If I may add the comments on November 5, Mr. 
Drea answers Mrs. Campbell when he says: "Informally I was there 


in 1974, 1975, 1976 and formally I was asked by you and Mr. 
McClellan--and you were very fair about it; you weren't dwelling, 
but you did not agree with what had been done in terms of the 
registration--to use my good offices to see. It wasn't even a 
demand--" 

Mrs. Campbell says, “It was a request." He says: "It was a 
very fair request. The commitment that was reached was that the 
deficiencies would be repaired because I wasn't going to get into 
legalisms with the industry represented by the Housing Urban 
Development Association of Canada."' He points out, "I was not 
going to get into legalisms and I pointed out, in fairness, that 
this does not mean existing original owners." This is with regard 
to the legality, but on the whole question he was trying to assist. 


I understand the minister's comments on November 5 to be, "I 
have played my cards, because I have done everything that I agreed 
to do and Mr. Simpson has carried it out in an exemplary fashion 
that was the other side of the commitment; they thought it could 
be done reasonably and without calling in the entire industry to 
foot the bill or the warranty." And it deals with HUDAC. "We want 
that impasse broken or we are going to say the minister has a 
commitment from the HUDAC home warranties program that if this 
cannot be resolved, it will resolve it."' This reference, in my 
understanding, is that HUDAC will resolve it and not the ministry. 
"How it deals with Pastoria, I do not know." 


Mr. Philip: I have read that record before, so we are in 
agreement. What does that add? 


Mr. Shymko: The whole issue has nothing to do with 
registration. The issue that is being discussed with regard to how 
reasonable the ministry was in resolving this problem deals with 
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the position of the ministry and the maximum efforts that the 
minister made, or whether or not the minister misinformed 
willingly and knowingly the owners of these properties, or that 
apparently there was a problem of communication between HUDAC and 
the minister, or whether HUDAC was misinforming the minister. 


If the minister himself is really the guilty party, so to 
speak, then we should look at the record of what statements were 
made by the minister, with regard to the maximum effort they made. 
I get the impression that HUDAC was quite reasonable. There was 
what was almost a handshake agreement at a certain stage of the 
process, and the minister even disagreed on the 80 per cent 
compensation which was being offered, pressing for even more, that 
100 per cent be done. That was from the minister's point of view. 


My understanding of why the information of that offer was 
not given to the home owner's association and the home owners is 
that the minister still was trying to take a reasonable offer of 
80 per cent, was not satisfied and pursued it even more. That is a 
very reasonable position on the part of the ministry to accentuate 
the problem and to try to resolve it 100 per cent. 


I cannot see the minister as being guilty, although I 
uderstand very well the eclectic personality of the minister of 
the time whose nature and personality we all know. He often shoots 
from the hip, so to speak, and makes comments that later on have 
to be verified. But I looked at the comments he inade in the 
documentation, and he seems to have pursued quite adamantly a 
sincere attempt to resolve that particular issue. 


The problem is that we cannot go after HUDAC because it is 
not an organization which is under the jurisdiction of the 
Ombudsman. We are going after the minister whose jurisdiction the 
Ombudsman apparently can follow and can make recommendations. 
There are politics in that. I know of the frustrations of being an 
Ombudsman because a minister acts, as we do, politically. We 
acquiesce to concerns. We try to assure people that the maximum 
will be done. Very often, a statement is made impulsively, 
although perhaps sincerely enough, as may have been the case with 
the then minister. It could have been an impulsive statement 
following, as I understand it, a four-minute conversation. Is that 
Porrect, Mr. Simpson? 


If we have to go after anybody, it should be HUDAC. It is 
unfortunate that HUDAC is not under your jurisdiction, Dr. Hill, 
but if HUDAC were, I am sure that would be the agency you would go 
after, but you cannot. I am sorry, I am saying things, but that is 
the frustration I experience, because I would like to go after 
HUDAC and not the minister. 


Mr. Polsinelli: Mr. Shymko is being a politician. 
Dr. Hill: Yes, I understand it. Mr. Shymko realizes as 


well that the minister made that statement four times; itewas not 
impulsive. 
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Mr. Philip: What you clearly have, Yuri, is that there 
are four clear statements by the minister that action is going to 
be taken. Then comes along a Christmas recess, an election and 
November 26, 1981. After this he blames it on the home owners for 
going public. It has been public all along. You have had a law 
case; you have had them suing; you have had the petition as early 
as 1978; and I do not know what is more public than a petition in 
the Legislature. You have had a whole series of public stories in 
the newspapers about it all along, and then right up to the last 
statement, which was December 12, 1980, in which Mr. Drea clearly 
promises full compensation for the home owners. Then on November 
26, 1981, he says: "Tough luck. It is because the home owners went 
public." If that is not the breaking of a promise, I do not know 
what is. 


Mr. Shymko: We have to be very careful in being fair in 
dealing with the case. With the relationship of the publicity 
given to this and the process that was being put in place which 
did not at least warrant publicity, the preferred route would have 
been that of quiet negotiations that would have resolved the 
issue. I am led to believe- by the comments I have heard both from 
Mr. Lewis and Mr. Simpson that, had this not gone public, perhaps 
the atmosphere of tension would not have been there and maybe 
there would have been a very high possibility of resolving this 
issue. 


I cannot really judge why the home owners' association 
decided to go public. As I indicated in my earlier question, very 
often one uses the rationale that under some form of pressure 
people give in, either us on the political side or people on the 
other side, with whom politicians negotiate, especially close to 
anvelection process, but) 1 cannot reallyial ludeitosthis- pA 
decision had been made-- 


Mr. Chairman: This discussion has possibly gone on long 
enough. 


Mra Philip:9Mr. eGheirmany Af Waamay equstsonetlast 
comment. To suggest that the home owners suddenly were the ones 
who heated up the debate by going public, when the minister as 
early as December 13, 1978, called that company by names which 
legislative counsel is even afraid I can get into libel problems 
with by using in this committee today, is to pass the buck on to 
the home owners. That is complete nonsense. If anyone heated it 
up, it was the comments of the minister in the House. The minister 
said exactly what he thought of this company and promised these 
home Owners in no uncertain terms on four occasions that action 
would be taken and made it clear exactly what that company was 
going to do and what he thought of that company. 


If anyone heated it up, why not blame the minister for 
heating it up, rather than blame the home owners? You cannot 
simply have the ministry get out of it by saying, as Mr. Lewis 
seems to indicate, that somehow the home owners are responsible 
for the deal falling through. If there was anybody who was being 
nasty with the company, it was the minister himself. He said it 
publicly; he did not say it behind closed doors. 
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Mr. Shymko: Let me ask Mr. Lewis what-- 


Mr. Hayes: On a point of order, Mr. Chairman: Are we 
going to continue with this debate back and forth? I have been on 
the list for some time now. 


Mr. Chairman: The next person on the list, with all due 


respect, YilGa mel Gallo, Dactz,. 


Mr. Baetz: I have one observation and then a question to 
the ministry. The observation is this. As we have heard frequently 
here today, the premise is that the home owners were really led 
down the garden path by statements the minister made; there were 
some commitments there. As has been pointed out, a flamboyant 
minister did--and we have had it read in the record here today; 
there were quite a few statements that obviously were a commitment 
on his part. 


But it struck me, if you look at the-totality of especially 
the November 5, 1980, Hansard report, the totality tells me, if l 
were a home owner and I were to read the whole thing, I would_not 
want to bet my mortgage on the fact that this is going to be 
resolved, because all through the piece comes this impasse. 


Se p.m. 


The minister is also equally determined he is somehow or 
other going to break the impasse, even though he states on several 
occasions here that he knows he does not really have a legal leg 
to stand on, because these homes were built before the Ontario New 
Home Warranties Plan Act became effective in 19/77. So he knows he 
cannot fight it under that one. Surely there are warning signs and 
caveats here that, in spite of a minister determined to deal with 
the builder and to deal with HUDAC, there are some very unresolved 
issues here. 


The thing I find interesting is that during the course of 
this time when all these debates were taking place, I suspect a 
lot of the other home owners felt about the discussions the way I 
have, that I would not bet my mortgage on them, because 120 of the 
144 got out. They sold. That is the statistic I think we had. 


That is the observation. I think we have to look at these 
debates here in their totality if we are going to hang the whole 
case on the fact that the only reason we are in this débacle here 
today is that the home owners were misled, misinformed, given 
false hope or whatever by what the minister said. All through the 
act here there are big signs of trouble. 


Let us assume that the Ombudsman, the House or whoever does 
it were to accept the recommendations of the Ombudsman. What 
legislative powers do you have to do those things, especially in 
Phe light of the fact that this falls outside the warranty act? 
Are there legislative things? Is this the kind of debate or the 
kind of situation you get into frequently or is this an 
aberration? What is even legally possible? 


0-18 


Mr. Simpson: No, we do not have anything. There would 
have to be an ex gratia arrangement, a grant or something suitably 
approved by somebody. We do not have a legislative home for it. 


Mr. Baetz: Does it automatically followsuiat sc etne 
House supports the recommendation of the Ombudsman, then somehow 
or other the money is found? 


Mr. Simpson: Presumably there are instruments or 
mechanisms within government to do that sort of thing. 


Mr. Baetz: But you do not have legislation right now to 
follow through on this. 


Incidentally, this is the other thing i wanted to point out 
here. Mr. Drea said: "I'm talking about the big one, where if 
someone is going to fix it and it comes down to the end, you guys 
can figure out who is going to fix it because the minister isn't." 
He is saying in his statement the ministry is not going to correct 
this. We are not going to pay for it. He said it. 


Maybe Frank Drea at that time was thinking of the 
legislative authority he had under the warranty act and that, this 
being outside of it, he could not fix it and somebody else would 
have to. 


Legal counsel has a furrowed brow on that one, but it is 
right-- 


Mr. Bell< No. I amy just* try ing=eo find@ic. 


Mr. Baetz: It is on the right-hand column under the 
11:40 a.m. comment in the second paragraph: "We didn't call in our 
cards." Often we did not know what Frank meant by some of these 
Statements. "I'm talking about the big one, where if someone is 
going to fix it and it comes down to the end, you guys can figure 
out who is going to fix it because the minister isn't." When Frank 
Drea talked that way, he meant it. 


Mr. Bell: It*® also meant ite was=soine bo be tixeds 


Mr. Baetz: It was going to be fixed, but not by the 
ministry. 


Mr. Bell:” He is” pointing a finger’ at HUDAC"™ right= Chere. 


Mr. Hayes: It" has been so long. First»ot all{"i want 4 
clarification on this synopsis of the detailed summary 1, where 
Mr. Lewis was quite concerned that this one little sentence should 
be taken out of there. That was kind of let go. Did we decide that 
would be left in or taken out? 


Mr. Sheppard: They revised that sentence. 


Mr. Bell: What you have, because you will not resolve it 
today, is the Ombudsman stating what he believes to be the 
situation as originally drafted. You have Mr. Lewis and Mr. 
Simpson, who say: "Look, it should be changed to read that in 
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substance it was the home owners who consciously took the 
calculated risk by generating publicity and yes, before they 
assumed that risk, they had some discussion with the ministry on 
Mhat subject. That is as far as we can take it. You will have to 
decide when you deliberate which of the two versions is the 
Bppropriate one, if it makes a difference. 


Mr. Hayes: Okay. I just wanted to know. 


Mice ‘Lewis oeledo mot want to expand this, but -1 did 
Believe we could characterize it here in the synopsis. It is not a 
matter of issue between ourselves and the Ombudsman. That was when 
Frank Drea and the Ombudsman asked us for our views on the 
synopsis. We asked at that point if it could be included, but when 
it was actually retyped in the Ombudsman's revised synopsis it was 
mined around. slt ‘is nota point of contention. 


Mr. Hayes: It is not important. We will leave it the way 
it is now. 


It appears to me that just about everyone involved in this 
situation agreed the home owners had a legitimate complaint. It 
seemed to me Mr. Drea made certain commitments to the people and 
everyone understood they should be accommodated. Then for some 
reason, when the people did go to the news media on this, it 
appears to me this was maybe a cop-out, saying, "This is our 
Maance to get out of this particular issue.” I do not think it was 
very fair. 


What we are being told here today is that the ministry was 
going to take care of this problem; it was going to compensate 
these people. Then they went to the news media; so it changed its 
mind. You agree they do have a legitimate beef. 


Mr. Simpson: Could you say that again and then give us 
an opportunity to comment? 


Mr. Hayes: All right. We will give you an opportunity. 
Mnat I am saying is that first of all there was an agreement there 
fo cectify the complaint. Unfortunately, the developer was the guy 
the people allowed to skip out of the whole thing or who shirked 
his: responsibilities. What I am saying is that I am getting the 
impression you are agreeing on it now. Outside of the people going 
to the news media, what is your real reason for not fulfilling the 
commitment that the Minister of Consumer and Commercial Relations 
made? 


Mr. Simpson: Our belief at the time was that as a result 
of the work being done, we were going to get what we were after. 
We then woke up in September with a partial offer. We did not 


think it was going to turn out badly. 


Our position is that it could have been avoided. They did 
not have to go to the media. I know it has been said they were 
frustrated and they had every justification to be so because they 
were not getting feedback from us. We were saying: "No way.'' We 
were on the telephone to them. We were explaining what we were 
doing and why. We could not let them off the hook that easily for 
going to the media. 
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5-2 LU) pall. 


I am the one who had the telephone conversation about the 
calculated risk. I remember it to this day. I remember it very 
vividly, even though it was so long ago, because it was early in 
the morning. It was the vice-president of the home owners' 
association; as 1 explained before, he was a fellow civil servant 
who got in early and used to phone. 


I was sitting at my secretary's desk doing something, taping 
something or something like that. He called. It was towards the 
end of August. 1 gust seLetskinto: him. sleasaid=.What.tbeshell are you 
doing?'' I remembez, because it got a little heated. I pointed out 
that the subject builder had been through a lot in his life, and 
he was not about to be pushed around by somebody running to the 
press. What did they think they were going to achieve? 


That is when I was told, "We talked about it, and we decided 
to take.a calculated risk. wAsmtar asulawasscoucerned.sottermaun 
the work we had done trying to make this thing jell, the time that © 
had been spent, that was kind of a slap in the face. 1 thought, 
"Okay; you were told." I was mad because of everything we had gone 
through to try to put this thing together. We spent a lot of time, 
and somebody spent a fair bit of dough making this happen. It just 
was unnecessary. 


Nobody has ever mentioned this, but one night we went 
through a five-hour press conference in our offices. We were 
having a meeting with the home owners' association. Was it July? 


Mr. Lewis: It was late July or early August. 


Mr. Simpson: I walked out of my office one night--it was 
a 5 p.m. meeting--and who was sitting there? It was Cecil Foster 
from the. North York bureau orethe Lorontowocar wl psaldee. Cocim: 
what are you doing here?" "I am here for the meeting." 


Next, in comes Doug Yonson from the Globe and Mail. I know 
him too. He was a summer student at that time. I said, "Doug, what 
are you doing?" "I am here for the meeting." I.asked, “Who invited 
you?'' He said, ''The home owners' association." I said, 'Why did 
they do that? We are supposed to be talking about the details of 
the program." ''They wanted to have us here." 


So we had a five-hour press conference. I was not going to 
exclude them. We literally were there until about 9:30 at night, 
back and forth, “Yes, jyoucdid.. | Nowmyoundidenotew aa) ec way Ou 
were,» ‘No, your are, note. 


All Mr. Lewis and I are trying to get across is that in many 
ways the documented stuff does not reflect what happened, the 
nature of the communications, what we were telling them and how 
thoroughly we were attempting to communicate with them. The 
flavour just is not there, and our only objective at this point is 
to Clardiive tna. 


Mr. Hayes: Prior to people going to the news media, the 
ministry, including the minister, felt it had an obligation to 
Support those home owners. 
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Mr. Hayes: Do you feel you do not have an obligation now 
towards those same people? 


Mr. Simpson: I do not. 


Mr. Baetz: On a supplementary: In your discussions with 
these people, whether it was on the telephone to your friend or 
whatever, did you make it perfectly clear that you did not have 
legal muscle vis-a-vis the builder to make him do what the 
ministry and the minister wanted? Was that made very clear to them 
and that you had to depend a little on soft words with the builder 
and hope he would come across? 


Mr. Lewis: That was made very clear. I think it was 
quite explicit on many occasions. 


Mr. Sheppard: I want to ask Mr. Simpson something. On 
November 5, 1980, at the bottom of page J-531, Mr. Drea said: "In 
the meantime, if people do have questions they should call Mr. 
Simpson because he is in day-to-day contact. Mr. Simpson is very 
good. Mr. Simpson has a blank cheque from the minister." 


What do you think Mr. Drea meant by that comment? I can read 
two or three different interpretations into it. 


Mr. Simpson: I frankly do not know. 


Mr. Sheppard: Okay. 


Mr. Simpson: If it will help, Mr. Lewis and I were 
handling all the communications and so on; so I presume he just 
meant, “These are the people who are doing the job; if you want 
something, talk to them." 


Mr. Sheppard: This session today is a bit long and 
confusing, but | have had two or three dealings with HUDAC--this 
has nothing to do with this committee--and there should be 
legislation put into it so they can clean up their act and do a 
heck of a lot better job than what they are doing, because I have 
not got a hell of a lot of sympathy for them and some of the 
things they have done in my riding. 


Was it when HUDAC did not want to handle it any more, and 
the ratepayers’ association, that the minister got involved, or 
you and Mr. Lewis? 


Interjection. 


Mr. Sheppard: I will ask the same question a different 
way. When did the ministry get involved? 


Mr. Simpson: The petition would be the first-- 


Mr. Lewis: It could possibly be at the time of the 
registration, which came first. Perhaps the registration issue 
came before the petition; so it would be a little before the 
petition. 
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Mr. Sheppard: A little before the petition. 


Mr. Simpson: The registration controversy, I guess, was 
im Lod ior early 197308 


Mr. Lewis: That is right; so that would predate the 
petition. 


Mr. Sheppard: It was all in there at about the same time 
anyway. 


Mr. Simpson: Chronologically, it all just evolved. 
First, there was the controversy over the registration and all of 
tnat, and then into the petition and-- 


Mr. Sheppard: It went on to the Ombudsman, and here we 
are here today trying to solve it and understand it. 


A few minutes ago you mentioned a five-hour press 
conference. That is hard for me to understand. Usually press 
conferences last about 10 or 20 minutes to half an hour at the 
most. I am wondering if you want to rephrase that and call it a 
meeting for five hours instead of a press conference? 


Mr. Simpson: No. It wasva press «conference. Doug Yonson 
and Cecil Foster were there throughout, taking notes and 
listening. 


A lot of the time was taken up because the president of the 
home owners' association collected Hansard and other things and 
read tremendously extensively into the record. There was a lot of 
that sort of thing going on, with people asking: "What did you 
mean by this? This sentence says these words. What does it mean?" 


There was "a lot of that sort of (thing. €1 (dognot eknow enoweLo 
describe it exactly. There was a lot of "What does this word 
Mean!’ and “You saidwGhiss.0n andson. 


Mr. Sheppard: You had a five-hour meeting then, and not 
a five-hour press conference, even if the press were there from 
the three main papers. My interpretation of a press conference is 
short and to the point; you ask three or four questions, and then 
LEWis over with. 


Mr. Simpson: The reporters were asking questions too. 


Mr. Lewis: You are touching on what we have described as 
the flavour of the meetings, phone calls and communications. They 
were long communications. They were lengthy discussions. They were 
full discussions, and they were frequent discussions. 


When you say you have a hard time believing that four and a 
half to five hours can be a press conference, we were having a lot 
of trouble with that ourselves during the course of that. It was a 
very difficult meeting, and it was part of a very difficult 
process where we felt we were balancing the goodwill of the 
builder, who at that time we felt was making a bona fide offer, 
against the manner of dealing with the home owners--weighing 
against the offer--which eventually caused, in our opinion, the 
offer to be scaled down. 
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Mr. Philip: Mr. Lewis, would you agree that this Ontario 
New Home Warranties Plan Act is about the only act that you know 
of where there is not an explicit clause in it that gives a method 
by which the minister will convey directions down through the 
system to a program? 


Mr. Lewis: I cannot quickly say yes to that. I agree 
there is no system provided in that act for the minister to direct 
the corporation. 


(in eehieio.oinere 160 in-other acts. 
Mr. Gewlse) Parcon? 
Mrveirha lips? Thissts.antomission: inetheract= 


Mr. Lewis: In our other regulatory statutes there is 
reference to a minister and there is-- 


Mr. Philip: For example, we have the Ontario Highway 
Transport _Board Act. There is clearly a section in that act that 
says the minister will, from time to time, make policy statements 
and directives to the transport board. 


Mr aevewisceMre Philip,?as* lesaid’ before,* I<do not 
disagree with you. There may be other statutes. 


s:20 p.m. 


Mr. Bell: If I can assist, just to remind Mr. Simpson, 
when we Last talked about HUDAC on another case, we talked about 
the fact that this was the only piece of legislation within your 
ministry's purview wherein the corporation or the body created had 
its own regulation-making powers and that there was not a vehicle 
through cabinet or the minister to sanction or oversee Or approve 
those regulations. 


When we last met, someone told us about discussions that 
were then under way with HUDAC and within the ministry as to 
whether and to what extent the legislation has to be amended. Does 
that help? 


Mr. Lewis: If it brings it within the regulations and 
Within our atea; but on the question of whether there are other 
bills within government, I cannot comment. 


Mr. Bell: Whether there are other bills is not relevant 


to Mr. Philip*s question. 


Mr. Simpson: We should hear what he is driving at flat Salers 
If he is driving at the question of whether, in other regulatory 
statutes, the minister could dictate how registration is done and 
who gets registered, the answer is no. If he is driving at the 
question of who makes government policy in the other regulatory 
statutes, the answer of course is yes, quite obviously, the 
minister makes policy and can change the law and make regulations. 
If it comes to regulatory decision-making and the application of 
the rules, the answer is no. It is the same. It depends on what 
you are driving at. 
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Mr. Philip: Would you not agree that on November 5 what 
was clearly given was a directive, and the directive was given in 
no uncertain terms by the minister in Hansard. 


The minister has only two ways of giving the home warranty 
program a directive. He can not do it under the act; so he has to 
give it by a policy statement, and the logical place to make a 
policy statement is in Hansard or in the Legislature. What he 
gives is a directive. The directive says: ''We are taking full 
responsibility. The houses are going to come up to standards. Il, 
as the minister, am saying this, and it is going to be done." That 
is about as clear a directive as you have. Could you not say that 
he has taken responsibility? 


Mr. Simpson: Hansard speaks for itself. I cannot add to 
that. 


Mr. Philip; So the minister nasa taken sonmene 
responsibility under this in what amounts to a policy statement, 
which is the only way he could have done it, in the Legislature. 
He does not have a system under the act to pass down the rules and 
regulations or to give a directive; so he does it in the way in 
which he has a method of doing it. The thing is fairly clear: "We 
WitimresOlve Ten. 


Mr. Baetz: Which exhibit are you reading? 
Mr. Philip: November 5, 1980. It is going to be 
resolved. And: “Mr. Locke has been involved.... What I really 
wanted was a very simplified remedy whereby those houses would be 
treated just as though they had been bought and were under 
warranty. It would be exactly the same procedure because the 
commitment to fix was within the terms of the warranty." Then he 
says further on, 'We want that impasse broken or we are going to 
say that the minister has a commitment from the HUDAC home 
warranties program that if this can't be resolved, it will resolve 
Lie 


That is as clear a policy statement as you could possibly 
ask for. He was saying that home owners are not going to be 
responsible; the government is taking on the commitment of being 
responsible for this. 


Mr.’ Bell: I would like to focus) the discussion on a 
matter of policy, and I would like Mr. Simpson and Mr. Lewis to 
stop the push and pull about whether it is a commitment, whether 
you guys got the minister off the hook with the owners and he 
subsequently put himself back on. 


Can we go for a moment to matters of principle? I do not 
think you are at issue with the Ombudsman when he says the 
minister did on occasion make a commitment or a promise to the 
owners that defects would be repaired at no cost to the owners. 
Can we agree on that? 


Mr. Simpson: We are not at issue on that. 


Mr. Bell: Assume for the moment that those promises were 
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made; they certainly were made in October 19/79. Whether they were 
again made in 1980, we can all decide for ourselves. Can you 
explain to the committee, if a minister makes a promise in that 
way which turns out not to be based in fact but nevertheless the 
promise is made, why should the minister and the ministry not be 
required to make good on that promise? 


Mr. Lewis: My feeling is that the statements were made 
in good faith. That was said earlier by Bob Simpson. When you have 
a ministry of our type, which is part consumer and commercial 
relations and which handles complaints of a very broad nature, 
this committee has to be aware of the fact that we do not have 
jurisdiction over everything in the sense of specific statutes, 
yet people do bring to us many problems, many complaints, which 
are frequently worthy of consideration and action. 


If we undertake something in good faith by way of offering 
our good offices or whatever vehicle it may be, if we act in 
accordance with those good offices, there are going to be times 
when we succeed and bring about a good result for the people we 
are assisting. There are, naturally, going to be times when we do 
not succeed. 


If the committee were to take a position that we as a 
ministry undertake a financial responsibility every time we extend 
a hand to those who require help, then you are almost saying to 
us, "Be very careful about putting your hand out to help because, 
in the absence of jurisdiction, you are likely to end up 
financially responsible." 


Mr. Bell: Have you not just put your finger on it? The 
ordinary way a minister or ministry might be expected to respond 
when one person or a group comes with a problem is: “Leave it with 
me wWe will’ see what’ we can do." “In that case, I do not«think 
anybody would expect the ministry to adhere to a doctrine of 
perfection or any other doctrine. If the ministry could not see 
what it could do and did not, there is not an obligation. 


Do we not have a different situation here? Do we not have a 
situation where the minister on more than one occasion and in more 
than one forum, to more than one person, said categorically, 
"Those defects will be repaired at no expense to the owner''? I 
thought you told me you agreed that is what he had said. 


Thae takessite out or’the ordinary ‘tealmoof offering «to heip 
people. It takes it into a realm of representing a commitment. 
Once that commitment is made, why should the minister not thereby 
bind the ministry to the obligation to effect those repairs? 


=:30 p.m. 


Mr. Lewis: From my point of.view, if the statements were 
made in good faith, the fact that the arrangement could not be 
fulfilled as he had hoped was simply because, as we said in our 
formal statement, we gave an entitlement against the public purse. 
He may have said things he could or could not carry out, (but, the 
fact was he was doing it in what he believed to be good faith and 
with the expectation that results would be arrived at. I do not 
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think that constitutes, in law or in any other way, a binding 
obligation by nature. 


Mr. Bell: We are not in the legal realm because the 
Ombudsman is not relying upon the document's detrimental reliance 
or promissory estoppel, as I understand it. We are into the area 
of moral and/or political commitments and obligations. 


Again, what is wrong with sending a statement out there that 
if ministers hereafter, in any context with any ministry under any 
subject, undertake to assist, they had better be darned careful of 
what they put on the record in the way of advancing expectations. 
If you are categorical on the record, it may come back to bite you. 


What is wrong with that? 


Mr. Lewis: If you are asking me, I cannot answer 
politically but I can answer in terms of my own moral conscience. 
It suggests an increased offensive, conscious posture which will 
cause people not to offer their hand. It will not necessarily 
temper the statement so much as cause people to say: "Let us not 
get intoethis. We do not have direct: jurisdiction. (Lbsis not ous 
issue, so why should we take a chance?" 


Mr. Philip: Do you think politicians would do that? 
Moo Bells What ts wrongiwitiethat? 


Mr. Lewis: What is wrong with it? My view is that in 
many situations putting that hand out, even where there is no 
jurisdiction, has had good results. It would be a shame to see 
that ended. 


Mr. Henderson: My supplementary is in terms of-- 


Mr. Chairman: I would like to remind you, Dr. Henderson, 
that you are too far from the microphone. 


Mr. Philip: You are just used to people lying on the 
couch and talking to you. 


Mr. Henderson: I do not have a microphone in front of me 
to keep an eye on the couch, as it were. 


I will address my supplementary to the chairman. I will get 
better co-operation from him. It seems to me we can acknowledge 
that politicians, ministers and, for that matter, premiers make 
statements and commitments about which sometimes later on they 
have to say, "Look, I am awfully sorry but it just was not 
possible." Although I do not like that any more than Mr. Bell or 
anyone else does, it occurs. 


The situation in this case is complicated a little by the 
fact that a judgement was made within the ministry, given what the 
minister had said, which was not to let the home owners know of 
the offer that had been made on the assumption that they would 
decline it or that it would in some way prejudice the negotiations 
going on. In other words, not only did the minister make the kinds 
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of commitments he made, but the home owners were denied an 
opportunity to consider and make a decision in response to the 
Brter on the basis of what the minister had said. 


If I have that wrong, please tell me. However, it seems 
something like that occurred and that takes it beyond the realm of 
a commitment that was not fulfilled. 


Mc.ebewis-l amusotry. Liiyow are addressing it..to me, <1 
cannot-- 


Mr. Polsinelli: Mr. Lewis, I found your answer to our 

i Ra ES 1 ee RR ° . ° ° 
counsel's question quite fascinating. I would like to address a 
further question to you. 


If a member of the public cannot rely on a statement made by 
a minister of the crown on four separate occasions, a clear, 
unequivocal statement, then what type of government communication 
would you consider a member of the public could rely on? 


Mr. Lewis: I do not think I can really reply to that, 
other than to say--I1 guess we might have said it several times 
before--we had a situation where we had a good result in hand, but 
that good result disappeared for causes which we believe could 
have been controlled, and an attempt was made throughout to keep 
the arrangement going or to resurrect the arrangement in good 
faith. In that sense, the home owners were no better off or worse 
off in September, let us say, than they were in Julyar or ain 
October than they were in August. 


An attempt was made, a communication was made in good faith,. 
but I realize counsel says they were not dealing with detrimental 
teliance, but there was no detrimental reliance, and in our action 
there was nothing which caused people to change their lives. The 
homes, as we heard earlier, were sold and resold during this 
process. Life went on and we dealt with the committee. 


Mr. Philip: People do move for reasons other than-- 


Mr. Lewis: It is a nice neighbourhood. It seems to be in 
fine shape. 1t is turning over reasonably well in real estate 
terms. 1 agree that people have their personal reasons, and live 
their own lives, but I do not think anyone was the poorer Con Our 
attempts. : 


Mr. Philip: Is there not a difference between making a 
statement in good faith once--when perhaps the deputy minister, 
Mr. Simpson, would say to the minister, "Look, you cannot make 
that kind of promise because we have no way of fulfilling it''--and 
making it four times? The minister made this promise four times. 


Mr. Lewis: Mr. Simpson said before that the record is 
there, and | cannot account for anything beyond what I have been 
saying in the last few minutes. 


Mr. Philip: It is possible for the minister to make a 
mistake once, to make the wrong promise, but this guy made it four 
times. 
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As my colleague the member for Yorkview (Mr. Polsinelli) 
said, what can the public judge as a policy statement if a 
minister of the crown makes a statement or promise four times? If 
you cannot believe it the first time, then you would think you 
could believe it the second time. If you cannot believe it the 
second time, then at least the third time; but this guy made it 
four times. You guys were standing by his side, presumably saying: 
"Hey, you cannot say that, Frank. We have absolutely no way of 
fulfilling that promise." But he was saying it anyway. Who does 
one believe? Who are the home owners to believe? 


Mr. Lewis: The home owners knew, through this period, 
that we were working towards a deal and that we were working to 
resurrect a deal as the time flowed. First, it was towards a*deal 
and then it was towards the resurrection of the deal. They knew 
where they stood. 


Mr. Philip: The minister told them where they stood. 
That is where he told them where they stood. 


Mr. Baetz: As a former minister, perhaps I am a little 
more worried here for this principle. I had better check back to 
see what I said in Hansard. 


hr Ehitip: Did you ever make a statement in good faith 
that was wrong four times? 


3240 ype. 


Mr. Baetz: I must say I agree with Mr. Philip's comment 
about perhaps once is okay, or even twice, but not four times. 
There is a difference, but that is not what the statement by the 
Ombudsman says. I wonder how the press and the world would receive 
this. I will read it. "In my opinion, when a minister makes a 
clear, unconditional promise to take specified action to help a 
group of people in the field of his or her ministerial 
responsibilities, then he or she and the officials are bound to 
deliver on this promise."' If not, you are going to be hauled up 
before the Ombudsman. 


That is a mighty basic principle we are dealing with here. 
This is not to say that I feel a minister can make a public 
statement, and with it a promise, lightly; I think you must be 
very serious about it. But I am sure that if you were to look in 
the records of political parties of all stripes, you would find 
ministers, especially around election time, who have got carried 
away a little bit and might even have said it two or three times, 
but’) 1 do’ not think theirtofficials-=andethisl 1s) whated tisays 
here--are then bound to deliver on the promise. I pity the poor 
Offi ci alse Stoo 


Anyway, I think we are also dealing here with a mighty 
important principle, one we should think about a little more quite 
apart from the merits or otherwise of this case. It is an accepted 
fact that if a minister gets off base a bit and does make some 
kind of promise within his field of responsibilities that had not 
gone the route of Management Board or Policy and Priorities Board 
of Cabinet, his or her own government will try to follow up and in 
fact fulfil the promise, but not! ingeveryv case. 
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You are the government now. If we followed this out, I think 
the bureaucrats would have a hell of a time. We wouid go through 
all the statements made by--of course, they were not ministers 
then, were they? 


I think itis an important principle, though, and one we 
should not take lightly. Maybe we should even give some more time 
to it at a later date and outside this context. 


MrEeLeia Lip: sDonyou noe chink , though ppehere 11s 7a 
qualitative distinction between an election promise--you know: two 
trees for every tree--and a specific commitment in a specific 
instance and set of circumstances to a specific group of people, 
made not once but four times? Surely that is not the same as 
promising to introduce denticare within the next two years. That 
is a different kind of promise. 


Here is a specific group of people. Is this not more 
analogous to a verbal contract than it is to a political promise? 


Mr. Baetz: I agree there is a fundamental difference 
between the two, but I guess we get back to the kind of promises 
that were these unconditional promises. Sure, if you take excerpts 
of the minister's statements, there is no question that he was 
pretty clear about what he intended to do. But if you read the 
Hansard reports in their totality, you get the feeling there was a 
fight and an impasse all the way through the thing. The minister 
was determined to get his way--he never backed down on that--but 
they were all done. Those statements became stronger as the 
impasse grew bigger. 


I have some problem in making the decision on the basis that 
these home owners were led down the garden path by some of these 
comments. I do not know, for instance, what kinds of press reports 
there were. I am sure most citizens do not read Hansard. I suspect 
in this case a lot of them read the press. Did the press play this 
thing up to say that the minister had promised the House these 
people would get full compensation? I do not know. I think it may 
be important for this case to see whether these people were unduly - 
influenced, or influenced at all, by what they read in the press. 


Mr. Poirier: I guess we will have to debate whether it 
is shooting from the hip or through the hip, really. 


Mr. Chairman: I think we have had a very good discussion. 


Mr. Hayes: I have one point. Let us disregard the 
minister's statements. The ministry and the people working for the 
minister agreed that these home owners have a legitimate complaint 
and they were working towards rectifying that injustice. Now it is 
turned around. 

As I said earlier, it seems that this news media event 
feally had a lot of influence on this and made some people back 
Bec, but at that time they did agree, not only the minister 
himself, but also Mr. Simpson. He indicated earlier they had a 
legitimate beef and also that the ministry had an obligation 
towards those home owners. I feel they still do have an 
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obligation, regardless of the people going to the news media or 
not. 


Mr..Ghaitman: @hese Cwo,gentlemen, then Mr. bactz. 
Mr. Polsinelli: There is one issue that has not really 

been addressed. We noticed through the correspondence and the 
information we have in front of us that there was much litigation 
on this matter. I was wondering whether anyone here knows the 
results of that litigation and whether any, all or most of the 
complainants actually were able to recover any money through the 
courts. 


Mr. Belli: SI think Decanvassist tehere. tingtie guaceriuat 
there is reference to at least one person who successfully 
recovered an amount of money--I believe it was $36,000--from the 
builder in respect to defects. 


Mr. Polsinelli: What about the balance of them? From 144 
claims, how many actions were initiated and how many of them were 
satisfied? 


Mr. Bell: Dr. Hill concluded in general terms the 
litigation was “unproductive." I cannot tell you right now where I 
read that, but I read it today in some of the material. 


Ms. Bohnen: I am surprised to hear you say $36,000. It 
was my recollection that there were recovery actions brought and 
settled before they went to court. Although the home owners 
recovered some money, they failed to recover enough to put 
themselves in the position they would like to be in with their 
houses. 


There was a little bit of litigation and, obviously, it was 
not terribly productive in monetary terms. 


Mr. Polsinelli: That is interesting, but obviously there 
was a contract between the builder and the purchasers of those 
homes. I am sure the solicitors who acted for the purchasers would 
have been fairly diligent in the closing and obtained some type of 
undertaking that completion would have been in a good and 
workmanlike manner. I would have thought the majority of the home 
owners would have a substantial case against the builder, 
particularly in the case of major structural defects. They would 
have been fairly successful through the court process. 


In recommending the Ombudsman's recommendations to the 
Legislature, it is important to determine how many of these home 
Owners were successful and what they were able to recoup through 
the court system so that we do not give them any sort of double 
compensation. That would be a very important factor in determining 
at least the amount of compensation each individual home owner 
would receive, according to the Ombudsman's recommendations. 


Mr. Lewis: It might have slipped me, but I do not 
immediately recall the $36,000. 


Mr. Polsinelli: I recall reading something to that 
effect. 1 think it was through the Hansard notes some place. 
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Mr. Bell: The amount may be irrelevant. What is relevant 
is that somebody did recover from the builder, either by 
settlement or by judgement of the court. 


Mr. Lewis: The only case I was aware of was one in which 
an individual sued for approximately $12,000 and settled after a 
couple days for around the $2,000 level. 


Mr. Poirier: Yes, it is on December 13, 1978, page 6048, 
second column. 


Mr. Bell: Let me tell you what I am reading from, 
December 1978, justice, page 6048, second column. There is a 
decision in 1971 that awarded damages to a family in the amount of 
$36,000. 


Mr. Poirier deThpsapno ject or another project? 
Mouaipell: —l adonnt «know. 

Mr Perrier sgvouccdn .t wtell. 

Mtw be liuvlecan tatelh. 


Mr. Pierce: My question relates to the same thing, and 
that is on page 15 of the material that we were supplied. It makes 
reference to a letter from the Ministry of Consumer and Commercial 
“Relations to the Ombudsman, that somebody had settled out of 
court. My question is, how much did they get? I guess that is the 
Other case that we are talking about, the one-- 


Mr. Lewis! eg lhateis probably the case I referred to. 


3:90 p.m. 
Mr. Pierce: --of $12,000 and they settled for $2,000. 


Mr. Lewis: Yes. I could be out $1,000 or so either way, 
but it was $12,000 and the settlement was around $2,000. 


Mr. Pierce: With that information, I am a little 
surprised that nobody really knows the figures. Would that 
information not be pertinent to the Ombudsman's office in 
determining the kind of compensation being sought by the home 
owners? Here is a case where this gentleman has decided to go out 
on his own and pay his own lawyer's fees and go to litigation and 
nobody seems to know how much money he was suing for or what he 
got and nobody seems to care. 


Mr. Bell: It is not relevant for two reasons. (1) My 
understanding is that the 24 people who are still eligible have 
been screened through the home owners' assocation as having never 
recovered anything. (2) What your neighbour recovers for his 
damages is not relevant to what you are entitled to on yours since 
these homes and defects have to be considered each on its own 
merits. A guy might have a wall down in one but a minor crack in 
the next house. You do not pay on the basis of the worst or the 
least. 
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Mr. Simpson: Perhaps this can be confirmed by the 
Ombudsman's staff, but I would be very surprised if one of the 26 
was not the president of the home owners' association, who is the 
individual who settled out of court for this sum of money, who is 
the complainant. 


Msi *Bohnen?* That wis* correct. ties1S——soneyr. 


Mr. Bell: What do you say about his case? Is he entitled 
to recover again? 


Ms. Bohnen: No, he is not. He is entitled to anything in 
excess of the amount of the settlement, I believe. 


Mr. Bell: Why? 


Ms. Bohnen: On the same principle that we are debating 
this) case, 


Mr. Bell: If he directly recovered moneys from the owner 
in the context of a legal proceeding and agreed to accept that 
money ‘in full and final satisfaction," why is he entitled to come 
back to your office to get paid again? 


I thought your office had long adopted a policy. It arose 
about eight years ago out of a consumer's case, where somebody had. 
settled with the so-called wrongdoer and then came to you and 
tried to recover again. I remember Arthur Maloney saying quite 
categorically that he was not going to permit it. Why, in 
principle, should a person be allowed the second bite? 


Ms. Bohnen: He is entitled to a different bite against a 
different party. In this case, he is entitled to make his 
complaint against the ministry in addition to pursuing his 
remedies against the builder. I can find it shortly. Mr. Drea 
addressed this question of the rights of litigants to recovery 
from the builder in one of these Hansard reports. 


Mr. Bell: Yes. He said if you were not successful, come 
on back and I will help you anyway. 


Ms. Bohnen: He said a little bit more than that and I 
will find it in a minute. I do not think there should be double 
recovery for the same damages, but let us not forget the 25 other 
people on this list. 


Mr. Bell: No, we are not forgetting them. However, if 
there happens to be somebody who has already recovered moneys in 
respect to the identical things we are now complaining about-- 


Ms. Bohnen: Granted: 


Mr. Bell: --and has agreed to accept those as full and 
final,“ it is’ inequitable’ to’ permit’ that” person’ to/get iti? asain: 


Ms. Bohnen: On the same money again, of course it is. 


Mr. Chairman: Mr. Baetz, followed by Mr. Shymko, 
followed byaMrs ehitio. 
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Mr. Shymko: It was Mr. Drea who mentioned in November, 
"You guys can figure out who is going to fix it because the 
minister is not. We are here to fix what is a genuine concern, 
although Mr. Baetz indicated the dangerous aspect of going after 
every political promise made by politicians, whatever their 
Capacity, especially in the capacity of ministers. How many are 
there now--26 individuals? 


Inter, ection: /0r Phs 


Mr. Shymko: They are victims and people have been 
victimized. Maybe some have recouped the emotional, psychological, 
mental and financial problems by the resales of their homes. Does 
the Ombudsman feel there is really no legal obligation on the part 
Of the ministry to assist them, that it is mainly on a moral basis 
that he is making his recommendations? 


Ms. Bohnen: That is correct. There is no legal liability 
on the part of the ministry. 


Mr. Shymko: Okay. Is this recommendation, in which you 
stress the moral obligation of government, unique? In other words, 
legally a ministry or government is not really bound to take your 
advice, but you feel there is a moral obligation to resolve the 
case. 


Dr. Hill: A strong moral reason, and I would like to 
speak to that in just a minute in my closing comments. 


Mr. Shymko: Concerning this relationship of publicity 
and the fact that the media had become involved in a very major 


way at an important stage of the process of negotiation, do you 
feel that using the argument that publicity jeopardized resolving 
this problem is a cop-out? ; 


Ms. Bohnen: We do not believe there is evidence that the 
publicity detrimentally affected the offer the builder was 
prepared to give. I say this for a couple of reasons. It was not 
until the inspection reports were completed and given to the 
developer some time during the summer of 1980 that the developer 
was in a position to make any kind of offer whatsoever. After 
that, the one and only offer we have is the offer to pay 80 per 
cent of the cost of certain repairs for certain home owners. 


The HUDAC official who was invoved in the case, the 
executive director and registrar, told us he believed that this 
was the only offer they were ever going to get from the developer, 
that it was a good offer and that it was not a watered-down offer 
because of adverse publicity. That, coupled with the fact that 
there had never been any goodwill by this stage between the 
developer and the home owners and that there had been a Lomeor 
publicity throughout, just convinces us that while the publicity 
might have been unpleasant for all concerned, it did not have any 
bearing on the outcome. 


Mr. Shymko: Do you believe that if the home owners had 
been notified of the offer, this would have helped, since you 
state in your argumentation the unreasonable aspect of the actions 
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of the ministry in refusing to provide information on that offer 
to the owners. You feel this was a very unreasonable step. 


Ms. Bohnen: We think they had the right to know before 
the offer expired and to be given a chance to take it or leave it. 


Mr. Shymko: I agree with you. 


The intent, I would imagine, is perhaps to wake up ministers 
as well as those in charge of delivering services to the public to 
a sense of responsibility behind statements that are made, 
especially if such statements or expectations or commitments are 
repeated. 


Do you feel that in the moral aspect of your recommendations 
you are perhaps trying to give a little more weight to caution on 
the part of ministers to be very careful when they do deliver 
promises, that your intent is not to create a cloud of fear that 
one should not make any promises at all? If one sincerely promises 
that he will try to resolve a problem and if in the process of 
trying to resolve it he does not resolve it, then that is 
something we all do. I am sure you as the Ombudsman do it as well. 


On the question of the sincerity of the minister in this 
case in really trying to resolve that issue by repeating it many 
times, did he do this sincerely and responsibly or did he do it 
with an element of insincerity and irresponsibility? Was there 
sincerity or irresponsibility, as far as you are concerned, or 
both? 


4 p.m. 


Dr. Hill? Ll *will pueeit ‘this*way ties sthaseisewiae 
being an Ombudsman is all about, the whole question of making good 
on promises. I will have something to say about that in a minute. 


The other thing I would like to say is that a number of you 
have mentioned that you knew Frank Drea and you knew how he would 
sometimes shoot from the hip and this and that. I have also known 
Frank Drea for 20 years. I think Frank Drea sincerely meant to do 
something for those home owners. I think when Frank Drea spoke, he 
wanted to do something for those home owners. I think that is the 
kind of person he is. I feel we are obligated to fulfil the thing 
he really intended to do. Somehow or other it got double-shuffled, - 
kicked around or worked over. I am not impugning the reputation of 
my colleagues here, but if you ask me what I think Frank Drea 
meant, I think Frank Drea sincerely meant for that commitment he 
made to be honoured. 


Mr. Shymko:"The® onl yo probi emi thave® tevwit be thateriree 
point of your conclusions, namely, that it was unreasonable in 
your opinion that they did not document the commitment from HUDAC, 
which in my understanding was merely a four-minute conversation. 
Is that right, Mr. Simpson? Do you still feel it is reasonable 
that a four-minute conversation or exchange should be fully 
documented? 


Ms. Bohnen: We felt that if it had been fully 
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documented, the fact there was no meeting of minds between the 
minister and HUDAC would have been clarified at that-early stage. 


Mr. Shymko: Whether it is a four-minute exchange or a 
five-hour oe RASA SION the principle here is that an exchange 
between a minister who made a commitment and that agency should be 
documented and registered in your opinion? 


Ms. Bohnen: We think that, yes. 


Deol: sespecially in che case-- 


Mr. Shymko: Therefore, you do not accept the Ministry. s 
argument, I would imagine--1 guess you do not--that it is 
unreasonable to expect the ministry to document commitments to 
HUDAC, as a commitment to the homeowners was clearly gratuitous. 
In other words, since this was not a legal obligation, because the 
matter had no legal implications, you do not register what is done 
because of a moral sense of alleviating a plight or out of 
sympathy or so on, Why is it right for the ministry that in 
matters that are not legal per se, one should register these 
things? 


Ms. Bohnen: Because when you make statements which 
create a moral-political obligation, they ought to be taken 
seriously. 


Mr. Shymko: The danger of accepting that premise is that 
there are many discussions that go on in very serious matters--and 
perhaps matters that are not important--which are not taped, are 
not documented and not registered. Very often one comes to these 
problems with excellent resolutions. 


feejuste want eds to: ask Mr.) Simpson, ifethere are any criteria 
or policies. The change is obviously with the administration, with 
the minister. Do you still maintain that on aspects of cases such 
as these, where there is no legal obligation whatsoever on the 
part of the government or ministry, there is no need to document 
them? Do you accept the moral aspect of it that it would have 
resolved or helped the issue had you had some commitment or 
something on paper? 


Mr. Simpsons lethink generally Lb have, no problem at all 
with the idea that it is a good idea to write things down and have 
a mutual understanding of what is going to happen. What we tried 
to point out in this case and in our argument is that everything 
that was supposed to happen the way it was supposed to happen was 
put in train, was set into motion, quite appropriately, the way it 
was supposed to be and in the way we said we WOU Out etl uleact. 
the commitment was well and truly under way. I suppose if 
something had happened earlier on, we might have had a chance to 
adjust that. But we do not disagree with the principle of writing 
things down as to what we are going to do. 


Mr. Shymko: In retrospect, do you think informing the 
home owners of that agreement or the offer would have been the 
preferred approach, especially because of a deadline that was 
certainly mentioned? 
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Mr. Simpson: There is no question we faced in the fall, 
when the offer came in, as I pointed out, that there would have 


been only 52 houses. Everything we did after that to try to 
resurrect it was an uphill battle. It would be tempting to look at 
it in hindsight and think that would have been the time to say, 
"Look, folks, that is it." That was one option when you look back 
and say it cculd have been considered. 


Mr. Shymko: What prevented your giving them a report of 
the inspections? 


Mr. Simpson: We never got to the stage of giving a 
program. 


Mr. Shymko: Why was that? 


Mr. Simpson: If they got the inspections back now, they 
are a hotchpotch, actually a pot-pourri of things written down, 
everything in the house. What we intended to give them was the 
inspection and a teporty saying: “This itsivalid. hat isenoe.sihis 
is maintenance." 


Mr. Shymko: You had that information, did you not? 


Mr. Simpson: We had the list of things that were alleged 
to be wrong. It never got to the stage of going through point by 
point as: "Right, wrong, yes, no, we will do this, we will not do 
that.'' Had this matured, what they would have gotten ultimately 
was a piece of paper that said: "Of everything you listed, this we 
will do; this we will not. This is maintenance. This does not 
relate to original construction. You should paint this yourself," 
anawsoeroren, 


Mr. Shymko: Had there been no deadline and so on and 
another additional six or whatever months, would you have had that 
report completed and given that information? 


Mr. Simpson: There is no reason to withhold any of that. 
However, as we said earlier, if you finish the thing and put it 
all together, you send it to everyone at the same time with a 
complete list and say, "Here is what you are getting." 


Mree-ochymko: (ti finds st® veryedi hivcult to accepe cnat 
HUDAC was not informed of the statements made by the minister in 
October. All these copies from Hansard--I am sure some of that 
information goes to the agencies involved. When standing 
committees meet and the name of an agency is mentioned, is it not 
normal that the chairman of HUDAC gets a copy, as in the case of 
the Workers' Compensation Board or whoever, especially when the 
minister makes these statements? 


Mr. Simpson: I do not think we suggested they did not. 
We just could not confirm that we had transmitted it by way of a 


letter or something. They obviously knew, because they put that 
program in place, as we said they would. 


Mr. Shymko: I find it surprising that the chairman of 
HUDAC would state that he was not aware, that he was misled by 
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that four-minute conversation with you. That you were dealing with 
homes that were built six or seven years ago is fundamental to the 
Miotescases inthe’ letter “from the chairman,” | find te difficult 
to accept his statement, quoted on page 46, ''Mr. Drea was talking 
about one thing, we were talking about another." 


Mr. Simpson: As Mr. Lewis points out, I do not think 
Hansard went into much detail about how many houses, where and 
Beutt such as that. 


Mr. Bell: Mr. Shymko, I do not think anybody in this 
room debates the issue of whether HUDAC was aware of what the 
Minister said on the record through 19/9 and 1930. I think you can 
take judicial notice that HUDAC was aware concurrent with the 
statements being made. I thought very early today that issue had 
been resolved. 


Mr. Shymko: When the chairman of HUDAC says, ‘We were 
not aware of the several years' interval between the construction 
of the homes and the discussion held with you," do you feel that 
Statement is not true? 


Mr. Bell: With respect to what the chairman said, I do 
not think that goes to the issue we have just been addressing. The 
issue is whether HUDAC was aware on or about October 12 or 10, 
1979, of Mr. Drea's statements. I do not think anybody in this 
room debates that. Whether it was aware of certain specifics is 
another matter that probably is not relevant to what you have to 
decide. 


Mr. Shymko: Thank you. 
4:10 p.m. 


Mr. Poirier: It seems ironic. As a consumer advocate, I 
remember all the advice we get from the Ministry of Consumer and 
Commercial Relations: to do business wisely. Looking at it with 
hindsight, the ministry and minister might wish they had done 
business the way they advise consumers to do it, to get things 
down on paper and get the study from the very beginning. It is 
unfortunate, considering all the good will and hard work that was 
put in. 


Hindsight. is?20-20%vision, but the little leaflets give: the. 
advice to us to be very good consumers and get it down in writing. 
We have lots of material in writing here and there is the 
integrity of a ministry that advises us to be very good consumers, 
but in a certain sense it got caught in its own preaching on this, 
HE 1 may say so. 


Mr. Bell: Mr. Simpson and Mr. Lewis, I do not know how 
there could be, but is there anything you would like to add before 
we wrap it up? 


Mr. Simpson: I want to add a modest numerical thing; it 
is very minor. When you are in your deliberations, the 
recommendation carefully says--there has been reference to 26, and 
it is not 26; it is potentially 109. I do not know what is out 
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there. There are 109 home owners still there who own houses and 
who filed deficiency lists in 1980. Of the 26 we have, by going 
back through the lists we have discovered there are three on there 
who were not on the original HUDAC list. The numbers are not easy. 


Mre’Bell?Qie isnot asmneasyeasez@. 


Mr. Simpson: It is not as easy as 24. I would caution 
too that the major or substantial problem issue is not easy either. 


Mr. Baetz: We are directing questions to both here at 
the present time. When did the Ombudsman's office and the ministry 
agree to disagree on this issue? 


Ms. Bohnen: Which issue? 


Mr. Baetz: On bringing this to this committee; 
approximately. 


Mr. Bell: August 1984. 


Mr. Baetz: In August 1984 you agreed to disagree and 
that you were going to come here. Since then, is there no 
possibility of going back? After all--I must say this with great 
regret--there is a change in government and a change in minister. 
Have you gone back to the new minister and presented this case? 


Ms. Bohnen: Yes. 


Mr. Baetz: You did. What was the answer? The ministry 
still disagrees? 


Ms. Bohnen: Yes. 


Mr. Baetz: I wondered what the timetable here was, 
whether you had decided a year ago to come here and nothing 
further had been done. 


Mr. Philip: Bob Simpson, you Liberals are all alike. 


Mr. Bell: Mr. Lewis, Mr. Simpson, do not respond to 
that. 


Can we take it that everything has been stated that could be 
stated? Dr. Hill, I know you have a closing remark, but something 
Mr. Baetz raised brought it home to the committee. The committee 
is not just going to address this particular issue and the merits. 
Your opening statement puts the proposition it will be deciding. 
Your language is, "when a minister makes a clear, unconditional 
promise to take specified action in a field within his 
responsibilities, then he and his officials are bound to deliver 
on that promise." I take it you are not confining that statement 
of principle just to this case, Ybutetotanyeotherucase: 


Dr. CHill? sRight teThateis whatethe-wholeywork,or an 
Ombudsman 1S about. 


Mr. Bell: I will give you the opportunity of saying this 
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is an unfair question, but if a minister of the crown makes an 
unconditional promise to take specified action to help a group of 
people, and specifically to provide funding for separate school 
education in this province, and if the court decides that is 
subsequently ultra vires, are you still of the view that he and 
his officials are bound to deliver on that promise? 


Me. Polsinelli: 1 do not think it is a fair question: 
Moebeber Cdn Ptput 2c) this iwayothen-- 
Interjections. 


Mr. Bell: How categorical are you, Dr. Hill, in stating 
that whenever a minister makes a promise to do something to help 
people, he and his officials are bound? 


Ms. Bohnen: Can I step in here for a moment? To start, 
Miplicit in Dr. Hill's statement is the caveat that we are not 
talking about legislative action, which is subject to a whole 
bunch of uncertainties, but about specific administrative action, 
something within the capability of his ministry to achieve. 


Mr. Philip: It is a contractual agreement. 


Ms. Bohnen: We are excluding from this realm the kind of 
political promises some members of this committee were alluding to 
earlier, made during election campaigns, to legislate this or to 
legislate that. We are not speaking about that. 


Mr. Shymko: But this promise may be political. How do 
you define what is political? 


Ms. Bohnen: But it was not a legislative promise. 
Dr. Hill: It was sincerely given. 


Mr. Polsinelli: We are not dealing with a particular 
situation, a particular promise made by a particular minister. If 
from the decision we make, we can extrapolate a larger principle, 
that is good. I do not think we should try to extrapolate a larger 
principle before we decide this situation and what we should do 
with this situation. 


Ms. Bohnen: We have tried to clarify any questions or 
points of confusion that members have raised. On hearing the 
Ministry ‘seposition, 1\ get)’ a:sense that it is arguing a different 
case. The case the ministry is arguing today is that it did its 
best to negotiate in good faith a favourable deal from the 
developer towards the home owners. We do not dispute that. That is 
not the issue for us. The issue for us flows from unequivocal, 
unconditional statements made by the minister which were not in 
regard to negotiating a deal. 


Mr. Baetz raised the question of whether his statements were 
even communicated to the home owners. Apart from the fact that 
these people were very much politically attuned, I do have 
clippings from the Globe and Mail and the Toronto Star recounting 
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his statements in the Legislature and in committee. We can take it 
that his statements were made known to these complainants. 


We said the publicity had no bearing on the outcome of the 
case, and we adhere to that position. The information we get from 
the program just does not go to prove that, but for adverse 
publicity generated by the complainants, a much better deal would 
have been achieved. 


As for the number of complainants now entitled to something, 
should your committee endorse the Ombudsman's recommendation, we 
also have gone through the list of 26; our files also did not 
disclose statements of defects for three of those home owners. At 
this stage I do not know whether that is because they never filed 
deficiency statements; I am not sure what Mr. Simpson means when 
he says that they were not on the HUDAC list. I cannot believe 
that refining that list down to named individuals and certain 
amounts of money is an insuperable task. That is all I wanted to 
say. 


Dr. Hill: I have a brief closing statement. Linda Bohnen 
has scooped some of the points. I have a few additional points I 
can make very quickly. 


I have heard what Mr. Simpson and Mr. Lewis have said today 
on behalf of the Ministry of Consumer and Commercial Relations. I 
do not doubt for a moment that they personally used their very 
best efforts to negotiate a good deal with the builder. 1 disagree 
with them about why the builder's offer was ultimately 
unacceptable, but I shall not dwell on that issue because I do not 
Chink itis -aterieicaleorecrucial one. 


The basic iprinciple is clear. lt istsimp ly thateaneour 
system of government, people are entitled to expect delivery on a 
minister's clear, unconditional promises--promises that were made 
at least four times. Basically, this is what the work of an 
Ombudsman is all about, protecting people. That is why I have been 
put here: to protect people from broken promises. 


I understand the difficult situation in which ministry 
officials may find themselves, but when you push all the 
underbrush aside, you cannot override the ministry's 
responsibility to make good the minister's word. The citizens of 
Ontario should-expect no less. Indeed, for the most part, a house, 
a home, is the greatest single investment any individual or family 
makes, in a lifetime; it is the largest single investment. They 
have a right to expect that the word of a minister will be kept in 
respect to that kind of investment. 


Practical problems in implementing my recommendations have 
been raised. I feel certain that if your committee endorses my 
recommendation, the ministry is capable and, I am sure, will 
achieve a fair result. It would be wrong, in my view, to back away 
from trying to achieve a reasonably good result only because 
perfect justice can no longer be had. 


The committee continued in camera at 4:21 p.m. 
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Mr. Chairman: Ladies and gentlemen, I understand when 
the chairman sees a quorum, there is a quorum. We will now start 
our meeting and I will call on our counsel Mr. Bell. 


Mr. Bell: Thank you, Mr. Chairman. Before we deal with 


the recommendation-denied case involving the Liquor Licence Board 
of Ontario, and you see that the chairman and some of his 
associates are before you today, just for the record I would like 


to announce in respect of the committee's deliberations in camera 
yesterday regarding case summary 1, that the committee has made a 


"decision on that case in principle. 


It is not prepared at this time to announce what that 
decision is, nor the specifics of its recommendations which flow 
from that decision. It is enough to say that the committee still 


has some practical issues to address before finalizing the matter. 


[eam stire that is «tantalizing for you, but I cannot go any further 
and nobody should take what I have said to be an indication of 
whether it went aye or nay. I would ask anybody who believes he 
has the right answer not to give your opinions to anybody who may 
act upon it to their detrimental reliance. 


Mr. Shymko: Even I am confused, John. 


Mr. Bell: Good, I am glad. That means nobody can hold it 
against us later. 


If you would turn to your second volume, particularly case 3 
in your material, I have already indicated to you that Mr. Willis 
Blair, chairman of the Liquor Licence Board of Ontario is before 
you. Welcome this morning, sir. 


For the record, please introduce your colleagues. 


Mr. Blair: On my left is Mr. Steven Grannum, the 
solicitor for the board. On my right is Mr. Paul Boukouris, who is 
currently the director of policy and research, who had the 
position of acting director of inspections during the time of the 
incident we are going to deal with today. 


Mee mBelroeAl ly tient. Thank you, ‘sit. 9As per the tormat 
of yesterday, we will be asking Dr. Hill and Ms. Bohnen to address 
you on the circumstances of the complaint, the matters they 
investigated, the findings, conclusions and recommendations. 


I can say this because I was the biggest offender yesterday. 


Q-2 


Yesterday was an important day for a lot of reasons. It was the 
first recommendation-denied case that you got under your belt, and 
I think it went extremely well. Because we have some time 
constraints today that did not exist yesterday, specifically the 
Workers' Compensation Board scheduled for 2 p.m., we should 
endeavour to complete this totally this morning. That is going to 
require that people like myself bite our tongues mtilvour turn 
and permit Dr. Hill, Ms. Bohnen and Dr. Blair and his associates 
to complete their submissions. 


As a result of some scheduling conflicts, we are going to 
have to rise at®l2:10/or 12:15 and returngat 25) if¢werare not 
completed this morning, Mr. Blair, you and your associates will 
have to return at two o'clock, and we will finish it then with 
whatever time is required. 


With that introduction, Dr. Hill, would you begin and when 
you are doing so, would you assist the committee in identifying 
the documentation you are going to be referring to in the material. 


Onegai s — 


Dr. Hill: Thank you, Mr. Bell. Mr. Chairman, members of 
the standing committee, I am going to make a brief, two-minute 
opening statement and then turn to Linda Bohnen to explain the 
case from our position and to present the material. 


Public servants aggrieved by how they have been treated by 
the government as employer have the right to complain to the 
Ombudsman. In this case, a liquor licence inspector with some 
seven years' seniority complained that he had been pressured into 
resigning his position with the Liquor Licence Board of Ontario. 
Our investigation looked at the discipline procedures followed by 
the board and at the complainant's conduct leading up to the 
termination of his employment. 


I concluded that the complainant had in effect been 
dismissed, since he had been pressured into resigning. I concluded 
that while some discipline was warranted, the board did not have 
sufficient cause to dismiss him. I therefore recommended that the 
board pay the complainant a sum of money to compensate him for 
wrongful dismissal. I also concluded that the board did not use 
proper procedures in deciding to dismiss the complainant and that 
the civil liberties of the complainant, irrespective of what he 
might have done, might indeed have been abrogated. 


During the investigation, we learned that the board now 
adheres strictly to the Ontario Manual of Administration with 
respect to employee discipline, so I made no recommendation about 
these procedural issues. 


It is my impression that people sometimes look askance at 
the Ombudsman when he is involved in public service employment 
complaints. Some people seem to think that since public servants 
have grievance rights under their collective agreements or under 
the Public Service Act, it is somehow excessive or wrong for them 
to complain to the Ombudsman. 
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This»isenot the time to debate .an issue of jurisdiction. It 
is enough for me that the Ombudsman does have jurisdiction over 
this kind of complaint. It is my responsibility to consider them 
with the same sympathetic objectivity as I try to bring to other 
kinds of complaints. In this case I could not say the 
complainant's conduct was blameless, but I do say that he had 
every right to be treated fairly and evenhandedly. 


Ms. Bohnen: Mr. Chairman, I will be referring to the 
facts of the case, and while I do not intend at this point to read 
from any particular document, it might be best if you refer to the 
synopsis, which is in your materials at tab 3. 


The Ombudsman's conclusions and recommendations in the case 
are based on certain findings of fact made by him. Some of these 
findings of fact are disputed by the liquor licence board, but I 
hope to set out for you the investigative underpinnings of these 
findings of fact so you will be persuaded that the Ombudsman's 
findings, and hence his conclusions, are well-founded. 


After the Ombudsman made his findings of fact in this case, 
it was his task to apply his judgement of what was fair and 
reasonable in the circumstances of the case. I intend to review 
briefly this process of application of Ombudsman judgement to the 
facts of the case. 


First, it is worth disposing of a couple of matters. You 
will have noticed that although the complainant's employment with 
the board ended on June 26, 1979, he did not complain to the 
Ombudsman until September 16, 1982, some three and a half years 
mater...) think-iteis natural to ask why the complainant, Mr. L, 
delayed so long in making his complaint. The board has advanced 
his delay as one reason not to accept his claim that he was 
pressured to resign. 


Mr. L's explanation for the delay is that after his 
employment with the board came to an end, he tried to find another 
job in a hospitality or beverage industry. He said that only after 
a couple of years did he learn that prospective employers, who 
were contacting the board for reference, were being told he 
suffered from a mysterious heart condition. He felt this had 
ruined his chances of obtaining comparable employment in that 
industry. 


He also learned from news accounts that other board 
officials who had been charged, and indeed in one case convicted 
on benefits charges and fraud charges around the same time his 
troubles began, had ultimately been reinstated by the board. He 
appealed for a hearing of his case by the chairman of the board 
and was turned down. He then approached this office. 


I hope that explains to you his thinking in his delay in 
coming to the Ombudsman with his complaint. This is another matter 
£0 dispose of, I hope. 


Much of his complaint concerns the proper discipline 
procedures the board ought to have followed. We were informed 
during our investigation that, at the time in question, the board 
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had voluntarily committed itself to following the procedures set 
out in the Manual of Administration for bargaining unit as well as 
management class employees. The manual sets out the procedures to 
be followed by a ministry or agency before a decision is made to 
dismiss the employee. 


This complainant was a bargaining unit employee of the board 
so that his rights to grieve dismissal were set out in the 
collective agreement. It is important to keep in mind the 
distinction between procedural fairness before a decision is made 
to dismiss, and rights to grieve after a decision is made to 
dismiss. In this case, only the former are relevant; the 
procedures used before the decision is made to dismiss. 


Yet he did not grieve under the collective agreement because 
technically he had indeed resigned. His right to bring a grievance 
was time-limited and had long expired before he approached the 
Ombudsman, so that this office could not have referred him to his 
rights to grieve under the collective agreement and turned away 
his complaint. 


Now 1 intend=to tuUtn’ tovthe factssof the’ caseiewhicheils think 
are pretty clearly set out on pages 1 and 2 of the synopsis. 


As you will have read, the events were set in motion when 
two liquor licence board inspectors obtained a signed statement 
From the holder of a liquor licence, a restaurateur, alleging that 
Mr. L frequently ate lunch at his restaurant and did not offer to 
pay. This led to further investigation on the part of liquor 
licence investigators. That led to the creation of an 
investigative report outlining their findings. No action was taken 
on that report for 10 months, or at least on the statement from 
the restaurateur for 10 months. 


We understand that the board's explanation for the delay in 
acting on the information was due to internal problems within the 
board. The report was not acted on by the director of inspections 
at the time of the event but was activated by the subsequent 
acting director of investigations, who is sitting to my left at 
this table. 


. In any event, about 10 months after the statement was 
obtained, Mr. L was asked to attend an investigative hearing set 
for 2 p.m. the next day. The notice stated that the hearing was 
"with regard to your work habits as liquor inspector,' and he was 
advised that the topics to be covered would include, "expense 
accounts, daily activity reports, meals and number of calls per 
establishment."' The notice was absolutely silent on the allegation 
of acceptance of benefits or courtesy from any licensee. Mr. L was 
informed that if he wished, he might be accompanied by a member of 
his union at the hearing. 


LOe20 "ati. 


The Manual of Administration requires that a hearing be held 
where a deputy minister believes there may be cause for dismissal. 
The manual requires reasonable notice of the hearing to be given, 
and states that as a general rule this should be more than 48 
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Mours. The manual states, “It is essential in all cases that a 
hearing be held at the earliest possible date following the 
incident which gives rise to the hearing," and provides "that the 
notice shall include 'reasonable information of any allegations 
with respect to the conduct of the public servant.'" 


It is evident that Mr. L's hearing was not at the earliest 
possible date. The board, after waiting as long as it did to use 
the licensee's statement and to act on the other evidence 
incriminating to Mr. L, then gave him less than 24 hours' notice 
of the hearing and gave him absolutely no notice that acceptance 
of courtesy had been alleged against him. 


What was said at the hearing is in dispute in a couple of 
respects. The complainant alleges that at the hearing the then 
acting director of inspections, who was serving as chairman of 
this investigative hearing--in your material he is referred to as 
Mr. A--threatened to communicate to the police the board's 
information that he accepted courtesy. There is no question that 
at the time of the hearing various other liquor licence board 
employees were facing criminal charges on allegations of taking 
benefits in Toronto and Ottawa. Mr. A denied making this threat at 
the hearing. A union representative who attended the hearing said 
there was no mention of charges being laid against him. 


Another liquor licence board employee, who is referred to as 
Mr. D in your material, and who was present for his own 
investigative hearing right after that of Mr. L, said that just as 
me entered the office for his hearing, he heard Mr. A. tell the 
complainant that if he did not leave quietly he would turn the 
information over to the Mississauga police. The union president, 
who was also at the hearing, does not remember Mr. A threatening 
Pir. L. 


The then personnel manager for the board--Mr. E in your 
material--denies there was any threat at that hearing of turning 
over anything to the police. However, he said that subsequently, 
after the board had decided to dismiss Mr. L, he told him that if 
he did not resign, he would likely face criminal charges. 


You can see that there is some conflicting evidence as to 
whether or not the chairman of the investigative hearing made a 
threat to turn information over to the police, but that it is 
admitted by the personnel manager that he told Mr. L. that if he 
did not resign, information would be turned over to the police. 


The Ombudsman's conclusion from this mass of evidence was 
that Mr. L resigned under pressure. He took into account the fact 
that several other board employees, including, and this is 
noteworthy, several of the complainant's superiors, were facing 
criminal charges for similar allegations at the same time, and 
that the personnel manager himself admitted that he warned the man 
the information would be turned over to the police. 


The only conclusion he drew as to whether a threat had been 
made at the investigative hearing was that the evidence was 
inconclusive on that. 


0-56 


I will explain in a moment how this conclusion that Mr. L. 
resigned under pressure led to the conclusion that he had been 
dismissed, but I would like to return to the procedures used by 
the board before I get to that. 


The complainant was then suspended with pay right after the 
investigative hearing on June 27. He was notified by letter that a 
discipline committee meeting would be held on July 3. I do not 
have a calendar for the year in question in front of me, but that 
is clearly only a few working days, taking into account the Canada 
Day holiday. 


He met with his !awyer on July 3 and the lawyer asked for a 
postponement of the discipline committee meeting to enable him to 
prepare submissions on the complainant's behalf. There was no 
possibility of his being given an opportunity or the comp lainant 
being given an opportunity to appear in person to examine Mr. L's 
accusers. That is notwithstanding the fact that the Manual of 
Administration contemplates that very kind of hearing with full 
examination and cross-examination. 


In any event, the lawyer's request for a delay was rejected 
and the committee met on July 6. It reviewed the results of the 
investigative hearing and recommended that the complainant be 
dismissed. It communicated its reasons to the chairman of the 
board but not to the complainant or to his counsel. At that stage, 
neither the complainant nor his counsel had the discipline 
committee's reasons for recommending dismissal to the board. 


Mr. L's lawyer renewed his efforts to appear in person on 
the complainant's behalf and was finally granted the right to make 
written submissions to the board. The board met to consider the 
complainant's case on July 23 and agreed with the discipline 
committee's recommendation of dismissal. The board's then 
personnel director was assigned the task of contacting the 
complainant to discuss resignation and, as a result, Mr. L decided 
to resign. He accepted about two months' salary and bought his 
board-leased car at wholesale value. 


Mr. Bell: I am breaking my oath. You say he accepted. 
Was there any exchange of documentation? 


Ms. Bohnen: No, there was not. 
Mr. Bell: No release? 
Ms. Bohnen: No release. 


As you know, it is the board's:position that Mr. L resigned 
of his own free will and no decision was made by the board to 
dismiss him. With respect to the argument that no decision was 
made to dismiss him, we cannot agree. The record is clear that the 
discipline committee recommended dismissal and the board decided 
on dismissal. It is also clear that the board decided as well that 
his resignation should be solicited. Resignation would, of course, 
have made formal dismissal Ie CoS any and would foreclose a 
grievance based on dismissal. 
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The argument that he resigned voluntarily is based on the 
view that Mr. L was not under duress to resign. I have earlier 
explained to you why the Ombudsman found otherwise. He felt the 
fear of the board turning over an incriminating statement about 
him to the police induced him to resign, bearing in mind the 
climate at the time of these events. 


There is a body of common law dealing with the issue of when 
a resignation has been so induced by pressure or threat on the 
employee that it cannot be said the employee intended to resign of 
his own free will. Suffice it to say that each case must be 
decided on its own set of facts, just as the Ombudsman made a 
finding of fact here. 


In such cases of induced resignation, or to use the 
technical term "constructive dismissal," the question 
automatically arising is whether the employer had grounds to 
dismiss the employee. If the employer did have cause, then the 
employee was not entitled to any notice or compensation in any 
event. Therefore, we had to examine whether Mr. L's conduct indeed 
warranted dismissal. 


250 a.m. 


As you have read from the material, the board based its 
decision to dismiss on falsification of expense accounts; 
excessive inspection of the premises closest to the man's own 
home; conducting spot inspections with another inspector without 
prior approval from his supervisor; and, lastly, accepting 
benefits from a restaurateur. 


The key factor, without doubt, was the charge of accepting 
menefits. 1 say that.for a couple of reasons. The main reason is 
that Mr. D, the co-inspector who was disciplined at the same time 
as Mr. L, received a 90-day suspension for essentially the same 
infraction, except that he was not charged with having accepted 
benefits. He is charged with everything the same as Mr. L is, 
namely, conducting fraud inspections with another inspector; too 
many inspections close to home; and falsification of expense 
accounts. These are essentially the same charges except there is 
no allegation he took benefits. He has his own investigative 
hearing and the penalty ultimately imposed on him by the 
discipline committee was 90 days' suspension. 


Mon Beblo«Wwithout pay! 
Ms. Bohnen: Without pay. 


The other reason we suggest the benefits charge was the real 
treason for the dismissal was that the other infractions would not 
likely have warranted dismissal in any event because, first and 
foremost, he had received no previous warnings, reprimands or 
discipline on any of these infractions prior to this. Much of the 
evidence used to substantiate these charges of excessive 
inspections, etc., were drawn from the man's own records submitted 
to his supervisor. 


0-8 


One would have expected that if this behaviour, which had 
gone on for some time and was reported to his supervisor, caused 
the board some problems, he would have received discipline prior 
to this point. Those charges alone--and there is some problem with 
the evidence substantiating them as well--would not have warranted 
dismissal. Some discipline perhaps, but not dismissal. It is 
clearly the benefits charge that caused the board to seek 
termination of his employment. 


That leads us to the critical question, was the charge of 
accept.ing benefits sufficient grounds for dismissal in the case? 
At his investigative hearing and throughout the proceedings, Mr. 
L's angwer to the charge was this: He admitted he ate food at the 
restaurant without paying. He said he was offered meals and was 
not asked to pay for them. He said he did not think there was 
anything wrong in that because everybody was doing it at the same 
time he was. 


All*ofstise findsit.ditti cult stoserapplepwitheunisekindsoL 
charge and these kinds of excuses, but we have to go through the 
evidence obtained during the investigation to get to the bottom of 
this complaint. 


There are a few problems with dismissing him based on the 
statement obtained from the restaurateur. First of all, there was 
a 10-month delay in acting on his statement. That gives rise to 
the inference that the behaviour had been condoned by the board. 
If it was so unacceptable that it warranted dismissing the man, 
why would this statement be sat on for 10 months? 


Secondly--and here the Ombudsman made a finding of facts 
disputed by the board--the acceptance of courtesy or benefit was a 
prevalent practice among board officials at the time. It would be 
unfair to invoke the most severe sanction of dismissal for conduct 
generally condoned at the time. No one wants to air past dirty 
laundry involving some--certainly not all--board officials at the 
time. That is not our intention. But we have to discuss why the 
Ombudsman came to the conclusion that acceptance of courtesy was 
condoned by the board at the time. 


We based our finding on information obtained from other 
current and former inspectors, including a board supervisor. From 
the reaction of the union and the board to criminal charges, which 
were highly publicized at the time, and from-- 


Mr. Philip: Whom were those charges against? 


Ms. Bohnen: Against board supervisors and inspectors in 
both Toronto and Ottawa who were charged with fraud in respects 
irrelevant to this and with taking benefits. 


The matter was also aired before the Crown Employees' 
Grievance Settlement Board in relation to an arbitration involving 
one of these other board officials, who was charged with, among 
other things, accepting benefits and suspended without pay. 
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Mr. Shymko: Mr. Chairman, I have a problem here. I am 
somewhat confused by the mention of a common practice of accepting 
courtesy and at the same time a series of charges of fraud being 
laid against people who were accepting courtesy. Is it at the same 
anat-~ 


Ms. Bohnen: They were charged and their defence really 
arose, not in connection with the criminal proceedings, but when 
they grieved their suspension. They said it was not grounds for 
suspending them because everybody had been doing it at the time 
that they were caught doing it. 


Mr. “Shymko? Were “there people charged who were accepting 
courtesy at the same time? 


Ms. Bohnen: There were several people charged with 
accepting courtesy at the same time as this man. 


Mre Chairman: Gan we’ conclude the discussion? 


Mr. Shymko: Okay, fine. 


Ms. Bohnen: Okay. I am just dealing with the question of 
the evidence as to whether or not this was a prevalent practice. 


This is from a grievance board decision dealing with one of 
these other inspectors who was suspended without pay for, among 
other things, taking benefits. The decision of the board says that 
a union official testified regarding board policy and practice 
regarding both acceptance of benefits and the form 220. That 
relates to the fraud. 


At a board informational seminar held at the Harbour Castle 
Hotel some time prior to the laying of the charges against this 
man and others, Mr. Cooper, executive director of the board, 
apparently advised those present that accepting a meal of whisky 
at licensed premises was acceptable. Eber Rice, chairman of the 
board, was also apparently asked about the same issue. He told 
those present that if an inspector in the company of a hotel 
Operator were offered dinner or a coffee, it would be acceptable 
to take it. The union officials said that this was the situation 
up until the charges were laid, but the board now would not let 
its employees accept this type of courtesy from an operator. 


The charges referred to here were about six months after the 
statement obtained from the restaurateur in our complainant's 
case. This grievance board concluded that it is difficult to see 
how a board with such ambiguous policy directives to its 
inspectors can complain that its operations would be seriously 
prejudiced by retaining them in employment pending disposition of 
the charges. 


facing ito" account all “ot this information, Dr. Hill came 
to the conclusion that it was reasonable to believe that 
acceptance of a free meal--that is what we are talking about--was 
practised among many board officials at the time, that it had been 
condoned by the board and that it therefore would not warrant 
dismissal. 
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The finding that Mr. L was constructively dismissed without 
cause led directly to the recommendation that Mr. L ought to be 
properly compensated for having his employment terminated without 
proper notice. Taking into account the facts of the case, the 
man's age, prospects of re-employment, common law, etc., many 
things, the Ombudsman concluded that he ought to have been paid a 
year's salary. 


We know he was paid something. From the one year's salary we 
deducted the value of the compensation package already paid to the 
man--the benefit to him of being able to buy the car at wholesale 
value, the two months' wages, his pension benefits and so on. 
Going through this exercise, we ultimately came to a figure, which 
I think you will find at the back. of your reports. The total 
compensation due, according to our calculation, is $8,678. 


10:40 a.m. 


We added interest to that in the recommendation, using the 
calculation method set out in the Judicature Act, and came up with 
a total figure slightly in excess sof e515;000: 


Mr. Bell: ‘That <is.con page 5) sand 52 of syour material air 
you want to follow it. 


Ms. Bohnen: I should mention, at the top of page 45, we 
also deducted from the 12 months' compensation two months' 
severance received, the value of the board vehicle, 90 days' 
salary--which we think would have been a suitable penalty and the 
same as the other instructor received--and pension payments 
received. That is how we arrived at that figure and then added on 
interest. 


I intend really to stop there and respond to the board's 
position after they have had a chance to advance it, but I can 
answer any questions, of course, as can Dr. Hill. 


Mr. Bell: Can I enlighten board members that committee 
members can ask what they wish? With respect to the three and a 
half year delay in the complaint, I do not fully understand what 
you meant by "heart condition." Did he learn from sources that the 
board was communicating or representing that he suffered from a 
heart condition? 


Ms. Bohnen: Yes. 


Mr. Bell: I presume that would be when people request 
references [rom the board. 


Ms. Bohnen: Yes. 


Mr. Bell: Do I take it that as late as two years after 
employment ceased he had not yet found other employment? The 
question is, did he obtain employment subsequently and, if so, 
when? The reason I ask that is you know it materially affects any 
damages to which a person is entitled, for example, if he got a 
job a month after. 


Ms. Bohnen: He did not. 


Mrs Bell: If he got a job within’ 12 months, there’ has -to 
be some further discounting. 


Ms. Bohnen: Can I refresh my memory on that point and 


respond a little later? 


Mr. Bell: All right. With respect to the submissions the 
lawyer made to the board, let me go back and just test the 
chronology. I think it is important for the committee members to 
understand that. The process leading to the termination of 
somebody's employment within the Liquor Licence Board of Ontario 
Meesimilar to’that in a number of public bodies. At the 
administrative or managerial levels, there are certain vehicles to 
determine allegations of misconduct, and in this case it is the 
investigative hearing. 


Ms. Bohnen: Yes. 


Mr. Bell: May we take it that is the first level of the 
process leading to a decision whether or not to terminate? 


Ms. Bohnen: Yes. 
, 
Mr. Bell: Are you saying there is a requirement anywhere 
that a person is to be given a minimum notice of that hearing and 
an opportunity of knowing in advance what is going to be discussed? 


Ms. Bohnen: Any agency bound to follow the Manual of 
edministration or purporting to do so is required to give that 
notice, yes. 


Mr. Bell: It goes from the investigative hearing to the 
discipline committee. 


Ms. Bohnen: Yes. 


Mr. Bell: That is an internal committee of the board 
designed, I take it, to hear allegations of misconduct and 
determine whether they are so and, if so, to recommend certain 
dispositions to the board. 


Ms. Bohnen: Here it is a bit of a misnomer because it 
conducted no hearing in this case. The complainant was not 
present. I would say it conducts a review. 


Mr. Bell: You have to look at its function, I think, 
which is to receive the investigative report and do something with 
it for the purpose of recommending to the board what steps should 
be taken. Was it at that hearing that you found the complainant, 
with his lawyer, was denied an adjournment of a so-called hearing 
on notice of less than seven days? 


Ms. Bohnen: He asked for an adjournment to enable him to 
make submissions to that tribunal, yes. 


O-12 


Mr. Bell: However, the hearing was set that day on 
notice of less than seven days. 


Ms. Bohnen: I am objecting to your using the word 
“hearing,” because it misconstrues what that committee does. 


Mesebebl: Lt 19.40 .yout marerial. 


Ms. Bohnen: It would be clearer if we used the word 
“reviews 


Mrss Bell SeAlP rightemSoait was motyayhearing. 
Ms. Bohnen: Sihathiscaniant. 


Mr. Bell: Whatever it was, that instrument issued a 
report to the board. 


Ms. Bohnen: Yes. 


Mr. Bell: And that is the report upon which the board 


Ms. Bohnen: Yes. 


Mr. Bell: The lawyer made submissions to the board, 
which presumably were considered concurrently with the discipline 
committee's report. 


Ms. Bohnen: Yes. 


Mr. Bell: Were those submissions prepared and submitted 
by the lawyer with prior knowledge of the discipline committee's 
report? 


Ms. Bohnen: He had received a copy of the inspection 
report. He received notice of the discipline committee's 
recommendation but not notice of its reasons for that 
recommendation. 


Mra BellseSos hendid not) have all "tthe board hadiaveilabtle 
to? it. when mtemade! its: decision. 


Ms. Bohnentemhat tsscorrect. 


Mr. Bell: Therefore, you say, he was not afforded the 
opportunity of making full and adequate submissions to the board. 


Ms. Bohnen: Yes. 


Mr. Bell: We have been throwing around words like 
“hear itig,) moineview Ucand"Manuallofs Administration mlawaneeto. know 
the Ombudsman's position. Do you say this-man was entitled as of 
law to a hearing, as we know it under the Statutory Powers 
Procedure Act, before a decision could be made to terminate or not 
to terminate? 


Ms. Bohnen: I would like to answer it this way. There is 
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the grievance board decision to the effect that members of the 
bargaining unit, such as this man, are not entitled to a 
full-blown hearing as set out in the Manual of Administration, 
mich is teLining what<is set ‘out “in ‘the Public Service Act. 


Interjection. 
Ms. Bohnen: Let me finish, Mr. Bell, please. 


However, during the investigation, we were informed by the 
then personnel manager that the board nevertheless attempted to 
follow those procedures. We also formed the view that, regardless 
of whether the board was required as a matter of law to give him a 
full-blown hearing, it was unfair to come to the decision it did 
without giving him a form of hearing. 


Mreepedl sw ALlarient. Lf he is:not entitled intlaw toma 
hearing, is he entitled to some minimum fairness of procedures? 
You say he is. What did he not receive that, in law, he was 
entitled to? 


Ms. Bohnen: In law or as a matter of natural justice? 
Mr. Bell: I did not know there was a difference. 
4 


Ms. Bohnen: We feel he did not get adequate notice with 
regard to time. He got less than a day's notice that he had to 
show up for an investigative hearing. 


Mr. Bell: My concern is to know what happened around the 
board's meeting to decide his fate. Others may disagree with me-- 
including my clients--but I consider that to be the key process. 
What is it about the board's consideration of the matter, and the 
decision the board took, which led to the termination of his 
employment, by whatever means, that you say was not 
administratively fair? 


Ms. Bohnen: There are several things. First and 
foremost, the board came to a conclusion based on evidence 
furnished to it which had never been tested orally. The authors of 
the allegations made against him were never questioned before any 
board officials, yet this was the primary evidence the board used 
to make its decision. 


Mr. Bell: And you say that is a rule of administrative 
fairness? 


Ms. Bohnen: Yes. That was unfair in this case. 


Mr. Bell: That is a rule of administrative fairness, as 
you understand the rule? 


Ms. Bohnen: As applied to the facts of this case, that 
is what we felt. 


Mr. Bell: What else? 
20:50 a.m. 
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Ms. Bohnen: Neither the man nor his counsel was 
permitted an opportunity to make oral representations. They were 
given an opportunity--one that was hard to come by, by the way--to 
make only written submissions, and those written submissions, 
while they were based an inspection report, were based on no 
reasons. No reasons were ever given them to address by the 
discipline committee. 


Mr. Bell: That is what we were talking about before. You 
say they did not have full access to all the material to which 
they were entitled before the board made its decision. 


Ms. Bohnen: That is right. 

Mr. Bell: Okay. The criminal charges. 

Ms. Bohnen: Yes? 

Mr. Bell: What was the disposition of those charges? 


Ms. Bohnen: There were no criminal charges for this man. 
You do not mean that. 


Mr. Bell: I know, but you rely in some way on--in any 
event, what was the disposition of those charges? 


Ms. Bohnen: The man who was charged and from whose 
grievance board decision I read to you was convicted on the fraud 
charges. The benefits charges were dismissed, because it was found 
that there was no intent to give a benefit back to the offeror of 
the free meal. The court held that to sustain a charge of taking 
benefits under the Criminal Code, there had to have been an intent 
to doa Lavour back) to the) licenseetethestestanrarceure 


Mr. Bell: Is it your understanding that the reason the 
board reinstated those persons whose charges had been dismissed 
was the dismissal of the charges? 


Ms. Bohnen: No. I think it reinstated them because of 
the grievance board decision ordering them reinstated. 


Mr. Bell: All right. Fair comment. 


Dr. Hill mentions in his report on a couple of occasions 
that the union and its representatives who attended with this 
individual at the various meetings and who were asked to assist 
him in the grievance procedure appeared not to have sympathy for 


or to support the person's position. Is that a correct assessment, 
and if so, why? 


Ms. Bohnen: There is some conflict in the points of view 
of the different union representatives who were at the 
investigative hearing. It might be most accurate to say that they 
were not enthusiastic about advancing his case and taking a 
grievance, but that if he had indicated it was his wish to go that 
route, they would have supported him. 


There are quotations from one union representative to the 
effect that they had him "cooked" and that it was to his advantage 
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to resign. Other union representatives say they did not feel it 
was their place to give any advice. That is why I think they were 
willing but not enthusiastically supportive. 


Mr. Bell: All right. You cite the delay between October 
1978, when the statement from the licence holder was obtained, and 
June 1979, when it appears the first official actions on that 
notice were initiated. It is clear that you rely on this interval 
to raise a presumption of condonation of the conduct. 


From point 3, though, in your facts--this is the first page 
of the synopsis, members--l am taking it that what happened 
chronologically is that from October 1978 there then ensued an 
investigation. Is it true that the investigation occurred between 
October and June? If that is the case, is that one of the reasons 
the statement was not acted upon sooner? 


Ms. Bohnen: I do not think so. What happened was that 
there was an initial investigation right after the statement from 
the restaurateur was obtained and a report was prepared. I will 
try to find the date that that report was prepared. 


It was then submitted to the director of inspections. The 
director of inspections did not do anything with it. It may be 
that he did not do anything with it because he was at a certain 
stage of these events facing the same charges himself. 


Mr. Bell: Well, okay-- 


Ms. Bohnen: Let me finish. He did not do anything with 
it. Then he was removed from his position, and Mr. A became acting 
director of inspections; he went through all the men's files and 
Sturt in the office and. came across this. 


Mr. Bell: What is the date that Mr.-A commenced his 
consideration of the matter? 


Ms. Bohnen: I do not know. Maybe Mr. A can tell us. 


Mr. Bell: That is another thing you could take under 
advisement. The reason I ask you that is you know that passage of 
time in itself is not condonation. If an explanation is available, 
including the replacement of key personnel, that may or may not be 
condonation. In many cases it is not. 


The committee has the gap between October 1978 and June 1979 
filled in or not filled in as the case may be. If there was total 
inactivity, the committee can decide what should flow from that. 
If there was something happening, albeit not very well, maybe that 
is something else. 


Mr. Philip: Regardless of what the reasons would be, 
surely it does not lessen the seriousness of the action. The 
reason could be quite legitimate, or it could be simple 
incompetence, but -it does not in any way lessen the offence. 
Whether he is brought in for discipline eight months or two years 
from the date, it in no way lessens the offence, does it? 


O-16 


Mr. Bell: That is something the committee will have to 
wrestle with. I am sure Ms. Bohnen's opinion has a lot to do with 
the circumstances “of ‘thevact; but itis imp licitwineyour reporu: 


Mr. Wiseman: To follow along on the question of how long 
it took from November or whatever to June, how long did it take 
the Ombudsman, once he got started on this, to make his report to 
the board? How many months elapsed? Can you give us some idea? You 
went through the same investigation, I hope. Was it a similar time? 


Ms. Bobnen: The complaint came to us on September 23, 
1982, and the report was issued on January 3, 1985. 


Mr. Wiseman: So it took you a lot longer. 


Mr. Bell: While we are on the question of periods of 
time betweenmevents, 1 take if that implicit ain Dr. sHvlios 
conclusions and recommendations is that at no time during the 
three and a half years from the termination of employment to the 
lodging of the complaint with your office do you believe the 
complainant accepted or should be deemed to have accepted the 
events that occurred. 


Ms. Bohnen: That is right. 


Mr. Bell: How did Dr. Hill come about assessing 
entitlement to salary in lieu of notice at 12 months? What were 
the factors that caused your office to conclude that a seven-year 
employee, not even management, is entitled to 12 months' notice? 


Ms. Bohnen: The assessment was based, as you pointed 
out, on his seven years of service with the board, the man's age 
when these events took place, his prospects of re-employment and 
the lack of procedural fairness at the time of his termination. 
Perhaps Dr. Hill can elaborate, but I think it was his gut feeling 
thats this is what was Parr, 


pl eea ele 
Mr. Bell: That is fine. I just wanted to know. 


To wrap it up then, what you are saying is that the man was 
fired and he was fired without sufficient cause. The particulars 
of that are that, apart from the benefits issue, similar employees 
were getting only three months' suspension without pay. On the 
benefits, it was either or both condoned by the board or not a 
justifiable ground because it had been condoned in general terms 
by the board for many of its inspectors in the province. ‘Is’ that 
tizht \sovLar? 


Mss Bohnen: SovEar: 


-Mr. Bell: Are you then saying, regardless of whether he 
was fired with or without cause, he was not dealt with fairly in 
the circumstances and so he is entitled to the compensation in the 
terms of the recommendation? 


Ms. Bohnen: That is exactly right. Regardless of what he 
did*6r did not ’do)"the board hdd tostresgt#him fairly ina 
procedural way and they did not do that. 
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Mrs Bell: dust so the’ committee has»all the relevant 
facts before it, you and I both know and can confirm that a breach 
meetcne rules of administrative fairness is not in itself.a.cause 
@e action in wrongful dismissal. 


Mseebonhen:))ihathis: correct; 
Mr. Bell: However, it may be grounds to quash the firing. 
Mise Bbohnens) Thateis (correct, 


Mr. Bell: Most recently there was a decision of the 
Divisional Court involving Dr. Stephenson when she was Minister of 
Education and a particular teacher wherein a firing was set aside 
after almost three years. There is some risk that if such a step 
is taken, there may be a significantly larger amount required to 
be paid to this person than a 12-month issue. You are not asking 
for that, but you have said, probably based on gut reactions or 
Mmstincts, that in the* circumstances it should be 12 with the 
deductions. 


Ms. Bohnen: That is right; although it is worth saying 
that when the complainant approached us, one of the things he 
wanted was his job back. Dr. Hill felt, taking into account 
everything with passage of time, etc., this was a fairer result. 


Mr. Bell: You and I can both agree that the award of 
interest is a discretionary award. 


® 


Ms. Bohnen: Yes. 


Mr. Bell: A person is not automatically entitled to it 
in the context of the court. One of the things the courts do 
consider in these cases when determining whether prejudgement 
interest is to be awarded is the conduct of the person in respect 
to the relevant issues. 


Ms. Bohnen: Yes. 


Mr. Bell: I am not saying courts would, but given a 
delay of three and a half years before coming forward and given 
findings of some culpability on your part in respect of the 
allegations, it may be a case where the courts would not award 
interest. 


Ms. Bohnen: Just as they would take into account how 
unfairly the employee has been treated by the employer before he 
was terminated. 


Mr. Bell: Correct. That is a fair comment. 

MepsiCal bahanss Thevtitstithingsliwould lake to clarify is 
that I notice the solicitor for the complainant wrote on July- 5 to 
the chairman asking to be heard. Was there ever any reply from the 
chairman as to whether he could be heard? 


MsziBonnen:No: 
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Mr. Callahan: So they just remained silent. I note the 
solicitor wrote again on July 9. Was there ever any response to 
that further request? 


Ms. Bohnen: I know he was given the opportunity. He 
ultimately got the chance to make submissions. I do not know that 
he was told in writing that he would have the chance to do that. 


Mr. Callahan: On July 12, the chairman responded by 
telling him the date, but there is nothing in here to indicate the 
chairman told him at that time that he could send along 
submissions. He did it on his own. 


Ms. Bohnen: I think he was given to understand that the 
board would consider his submissions. 


Mr. Callahan: The next one gives me some concern about 
the whole thing, quite apart from the equity or the fairness. 
Under the collective agreement, is that a condition precedent to 
taking any steps before the board? In other words, do you have to 
go through the collective agreement process first as a condition 
precedent to even getting to the step of getting to the board? 


Ms. Bohnen: No. The collective agreement grievance 
procedures come into play after the full Liquor Licence Board of 
Ontario has made a decision to terminate. 


Mr. Callahan: I note there is an excerpt from the 
collective agreement, but I cannot tell from that; you are saying 
that is what the collective agreement says. It is not like one of, 
these clauses in a contract that says arbitration must be taken 
before you have any access to the courts. You know what I am 
referring to? 


Ms. Bohnen: Dismissal must precede any rights to grieve 
under the collective agreement. 


Mr. Callahan: So it was not a condition precedent. 
Therefore, the steps taken were the only ones available to the 
complainant? 


Ms. Bohnen: Definitely. Yes. 


Mr. Callahan: What about the submission that 
subsequently, after the dismissal had taken place, those rights 
were open to the complainant and he did not have access to the 
Ombudsman under subsection 15(4) of the Ombudsman Act? I want to 
set. ithesrecord’straight® one qurisdiction irs 

Ms. Bohnen: By the time he came to us, the right to : 
erieve,swhichwis limited: in time iunder the collective -acreemenc, 
had expired. We were first approached on his behalf by the union 
saying it could no longer do anything for this man because of the 
expiry time and it was forwarding his problem to us. Depending on 
the legislation and the collective agreement, the Ombudsman has 
the discretion to investigate certain circumstances 
notwithstanding existing rights to grieve. Almost invariably the 
time has expired by the time someone comes to us. 


—~e~ 
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The short answer is that» 1 ‘do not. believe. clause 154) (a) 
has any application to the case. 


Mr. Callahan: Mr. Bell kept referring to this as an 
Madministrative act. Is it your position that it was more than an 
administrative act, that it was a judicial determination of rights 
and, therefore, subject to the requirements of hearing both sides 
and the opportunity to examine and cross-examine? 


Ms. Bohnen: I would hate to make a definitive statement 
when the courts have grappled with so much difficulty with that 
Mmestinction. ihe best answer is that Dr. Hill felt that, as a 
matter of civil rights, this man was entitled to have a fair 
hearing before such a significant decision was made. 


Mr. Callahan: If the finding was made on the basis of 
credibility in particular, one would think the only way to 
adequately determine that issue would be through examination and 
cross-examination. 


Ms. Bohnen: Precisely. 


Mr. Callahan: I have not looked at the Statutory Powers 
Procedure Act for a long time. Does that govern the conduct of a 
quasi-judicial board or tribunal? 


Ms. Bohnen: In general, it does, but I do not think we 
would argue that this man had more rights under the Statutory 
Powers Procedure Act than as a matter of case law and 
administrative fairness and so on. 


Mr. Callahan: What 1 am getting at is that with anyone 
who is brought before a board of authority and required to make 
admissions that might be detrimental to his case, whether it were 
under threat of being taken to the police or not, the very fact he 
was brought there without being advised that he had a right to 
remain silent would seem to me to smack against the question, if 
not under the Statutory Powers Procedure Act, certainly under 
common law in terms of hearing both sides and fairness. 


Ms. Bohnen: Dr. Hill felt very strongly that was a 
Matter of civil liberties, but we are not arguing the case as a 
legal requirement under the Statutory Powers Procedure Act. 


Mr. Callahan: A final item. At item 4 it says, "The 
notice did not mention the written complaint by the licensee." 
Does that mean it said nothing? 


Ms. Bohnen: It said nothing. 


Mr. Callahan: The first notice received on June 
25--granted it was a preliminary step to a hearing--had absolutely 
nothing in it about the complaint the person had to face? 


Ms. Bohnen: All it said was, "You are advised that the 
topics to be covered will include expense accounts, daily activity 
reports, meals and the number of calls per establishment." 
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Ms. Bohnen: Yes. 
iO wan ae 


Mr. Callahan: Although he denied any wrongdoing, ~ 
subsequently I gather he admitted a lot more than that. Is that 
right? 


Ms. Bohnen: With respect to the benefits allegation? 
Mr. Callahan: Yes. 


Ms. Bohnen: He said he had eaten without paying at the 
restaurant. He admitted that. He said he had never been asked to 
pay. He said he believed this was common board practice at the 
time. 


Moy, Philip :)Heralsorordered FOOdet Orr Cakecout: 


Ms. Bohnen: He denied, and continues to deny, that he 
did not pay for takeout food. He says he ordered takeout food and 
paid {forhic. 


brie Philip: sMays lo rerer*yountotpage 21801 (Oursprieting 
notes? The solicitor retained by Mr. L wrote to the chairman, Mr. 
K, on July’ 57 1979; but®he*did=notecomplainethatemr fete hadsbeen 
pressured into resigning, nor was there any allegation of the 
pressure to resign in Mr. K's subsequent letters of July 9 and 
July 17. Do you have any explanation for that? 


Ms. Bohnen: The explanation is that his prime motivation 
then was to get a chance to make oral representations and then 
written submissions to the board. That is what he was going after 
at the time. 


Mr. Philip: %1 “do notactept as a sderencer them actetnal 
it was common practice. If my neighbour beats his kids, that does 
not give me any right to beat mine and I can be legally charged 
LOLs G 


At the same time, I am not quite sure; it is a long time 
back and I read the newspapers at that time. Can you refresh my 
mind on exactly what the common practice was? Were a number of 
people subsequently found guilty of doing the same kind of thing? 
There were court cases that followed, were there not? 


Ms. Bobnen: Yes, there were. I think the court cases and 
other publicity make it fairly clear, at least to us, that 
numerous board officials were accepting free food and drink at 
licensed establishments. 


Mr. Philip: Do you have any indication of why this 
particular person would not have been charged with charges similar 
to those laid later against others? 


Ms. Bohnen: One theory is that the board was quite happy 
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to dispose of the matter by having the man resign so that it could 
say to the Ontario Provincial Police, who were conducting an 
investigation into the board's handling of these allegations at 
Bhe time, it was taking care of its own house and that further 
charges were unnecessary. 


Mr. Philip: To your knowledge, was it common knowledge 
in the board at that time that the OPP was investigating this kind 


of thing? 
Me. BonnenseLethinksé,. Yes? 


Mr. Philip: So he would have been under considerable 
pressure, if he were afraid of charges being laid, to resign. 


Ms. Bohnen: Yes. His boss had been charged too. It was 


common knowledge. 


Mr. Philip: Can you elaborate on the statement that 
somehow other people who had committed similar offences were not 
treated in a similar way? If someone was charged, was he charged 
at the instigation of the LCBO or at the instigation of the police 
on their own initiative? How did that come about? 


Ms. Bohnen: To what are you referring in particular? 


Mr. Philip: I do not have the exact page; it may be in 
the summary of your conclusions. He contends that he was treated 


differently from other people who did the same thing, others who 
were guilty of taking bribes of food and liquor. Item 11: ‘Another 
inspector against whom similar allegations had been made at the 
same time as the complainant, with the exception of the complaint 
by the licensee regarding acceptance of benefits, received a 
90-day suspension." 


Were there other people who received different treatment who 
were guilty of accepting benefits? The acceptance of the benefits 
is the major issue, not the fact that he was a sloppy investigator 
and he featherbedded his own work by investigating places close to 
his home and so forth. The serious issue was the taking of bribes. 


Ms. Bohnen: It was. The board suspended other inspectors 
and employees who were charged criminally with accepting benefits. 
Those people were suspended without pay. 


Me. VhEip Unt vie the court heard from thems vi skthatwemnit? 


Ms. Bohnen: The court heard from them and they also 
concurrently grieved their suspensions. 


I want to generalize and tell you about the case we 
considered of a fellow who was in such circumstances. Two things 
happened to him. He was ordered reinstated because the grievance 
board felt that his continued employment could not jeopardize 
board practices because acceptance of benefits was not unusual at 
the time. He was not convicted of the charge of taking benefits 
because the board held there was no intent. 
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Mr. Philip: If he was not convicted of taking benefits, 
is it an identical case to a man who has admitted taking benefits? 


Ms. Bohnen: He did not admit to taking benefits. The 
Criminal Code charge of taking benefits, as you know, requires 
that there is an intent on the part of the liquor licence 
inspector to give a favour back to the restaurateur. This man 
admitted he had free food. That admission alone would not have 
sustained a conviction of taking benefits. 


Mr. Philip: The other chap who was reinstated also 
admitted to having taken free food in a similar manner? 


Ms. Bohnen: I would want to check that before I answer 
titer 


Mr. Philip: Maybe the board may help us later on it. 


If I may switch from that kind of role to the opposite role, 
the other area I find unusual and quite unsatisfying is this, if 
there was inappropriate action by the board, if someone was 
suspended without proper cause, then I find it unacceptable that 
the explanation for a 10-month period should be a gut feeling 
artived at by the Ombudsman. 


If your case is as solid as you want to make it, why the 
magic figure of 10 months? Why do you not have complete 
reinstatement or why do you not have compensation appropriate to 
the amount of time he has lost? It seems to me that if you are 
going to find in his favour, you are going to have to find in his 
favour all the way. Giving him 10 months seems to be saying, "The 
board was wrong but somehow we will come down somewhere in between 
because it may be more acceptable to someone." 


Ms. Bohnen: No, I do not think that was our reasoning. 
An employer can always terminate an employee's employment as long 
as sufficient notice or pay in lieu of that notice is given. You 
do not have to have someone working for you for ever. You can get 
tid of him as long as you pay him enough money or give him enough 
notice. ; 


Mr. Bell: Or get rid of them properly. 


Ms. Bohnen: Or get rid of them properly. Dr. Hill felt 
that reinstatement to his previous employment after this length of 
time was not called for, so he then considered how much notice 
ought they have given to the man in the circumstances. The gross 
figure we started from and from which we subtracted benefits 
received was a year. 


~ 


Mr. Philip: How old would this man be? 
Ms. Bohnen: He would now be in his early 60s. 


Mra. ePhiddp: Soeing9/9;hegwould hayveppceng ing biselate 
50s. 


Ms. Bohnen: Yes. He was 59. 
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Mr. Philip: I would imagine a man in his late 50s, with 
no reference from his previous employer, would find it pretty 
difficult to find any kind of work, even within a one-year period. 


Ms. Bohnen: Yes. To respond to one of Mr. Bell's earlier 
questions, I do not have the dates he got his employment. He was 
ultimately able to get some employment, off and on, as a security 
guard. I apologize for the fact that I do not know the dates. 


Mr. Bell: Can you get them? 


Ms. Bohnen: I would think so. I do not know whether I 
can get them for you this morning. 


Mr. Philip: I would like to have as much information on 
this as we can get because this is a matter that we are going to 
have to debate and discuss. If we were to accept the premise that 
the board was wrong and that the Ombudsman was right, then the 
whole matter of 10 months becomes an important issue. If the 
Ombudsman is right, is 10 months adequate? If the Ombudsman is 
wrong, 10 months is too much. I do not know the answer to that but 
He it 1S something we will want to look at. 


Mr. Pierce: Some of my questions have already been 
answered, but there are some things I am having a problem with. 
The union appears in this case to be very reluctant to further the 
cause of the claimant. Looking at the material we have, it says 
the claimant was not happy with the amount of time he was given 
for a hearing. That is justification for a grievance in itself. 


He also indicates in the material provided that he was 
threatened by the board with police action if he did not resign. 
Again, this is justification for a grievance against the board, 
and yet none of these things takes place. The union fails to take 
the claimant's case anywhere. I wonder why that happened. The 
union seems quite prepared to step aside and let whatever happens 
to this employee happen. 


Ms, -ponnen AlP-l "can say is’ that different union reps 
who are present there have different things to say about that. lI 
think some of them were not sensitive to procedural fairness to 
the complainant. Another one clearly felt that, to use the jargon, 
they had the goods on him and there was no point in pursuing 
anything, and others were just awaiting his instructions as to 
whether he wished the union to do something for him at the time. 


Mr. Pierce: I believe, and I have a bit of a background 
in unionism, that regardless of whether an individual union 
steward, grievance committee man or whoever feels the guy is 
cooked, you still go through the procedure and force the board to 
present all its cards and then you make your decision. You 
certainly do not make your decision based on what you read in the 
newspaper, or what the employee or employer has told you. The 
grievance procedure is still there to be used and, in this case, 
certainly should have been used. 
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The others point 4s;,you state in the material here? Chat a 
previous inspector, doing almost the same kinds of things, had 
been given a 90-day suspension and then was reinstated in his job. 
That makes this person's case that much more solid. 


Ms. Bohnen: Yes, exactly. 


Mr. Pierce: Yet the union still neglects to go back to 
the board with a good, strong case. I have a real problem with 
that. There is something here we do not know about. 


Ms. Bohnen: There is something more that I know about 
that lcannotererl you, 


Mr. Bell: I have not read that agreement but if it is 
like most of them, if the union does not support a decision or 
wish to grieve, an employee may grieve at his own expense. Is that 
tight? 


Ms. Bohnen: Yes, that is generally the case. 


Mr. Bell: Since I guess from around July 3 this man had 
a lawyer, do we know why the lawyer did not advise him in respect 
of a grievance procedure--or did he advise? 


Mr. Blair: Mr. Chairman, I do not know your procedures 
but I am wondering if some of the questions being posed by some 
members of your committee might very well be directed to my 
colleague on my right, Mr. Boukouris? He was the acting director 
of inspections. We do not want to interject unless we are invited 
tossoOr course, 


Mr. Bell: That is a good suggestion. We can save those 
questions until we hear from you and your colleagues. 


Mr. Pierce: I would like to continue and to wrap up. 
Again,® lo go. backs to. what Mr.g Phidipysaid- If the Ombudsman feels 
this employee has been unjustifiably discharged without due cause, 
then the release sought should have been complete reinstatement in 
_ his job. What we are saying is that it is almost like being a 
little bit pregnant. Maybe he is a little bit guilty but we still 
owe him something. I would think the relief sought in this case 
would be that he had been unjustifiably discharged and the only 
relief that would be acceptable would be reinstatement on the job. 
Also, compensation should be paid for the time he lost while the 
case was in process. 


I have a hard time with the dates of July 1979 until 
September 1982. That is really three years to bring this case 
forward to the Ombudsman after the final dismissal. 


Ms. Bohnen: As far as the latter is concerned, I cannot 
tell you anything more. He was focusing his efforts on attaining 
comparable employment in the beverage industry. When that failed, 
he tried to have the matter reopened before the board and 
approached the Ombudsman only when that was unsuccessful. 


As far as the other point is concerned, as to why we did not 
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recommend reinstatement, taking into account all the water under 
Seemoridre viethink Deo Hill feltsthat. the best, reasonably fair 
remedy was appropriate compensation, not reinstatement. 


Mery Pierce :A Butiyine fairness, ;after that period “from 1979 
to 1982, I think it would be quite apparent to the employee he 
should be doing something about it. After the first six months or 
a year without full employment someplace, he should have felt it 
was time to do something other than just walking the streets 
looking for a job at a liquor store someplace. I think at that 
time he should have availed himself of the office of the 
Ombudsman--not three years down the road. 


I go back to what the employee accepted as being fair 
compensation at the time of dismissal, plus a goodbye and an old 
car and no further grievance for three years. 


I guess I am not looking for an answer; I am just trying to 
work this thing out in my own mind as to what was going on in the 
mind of the employee for three years while he was not doing 
anything but looking for a job. I do not want to say that loosely. 
Booking for a job is a full time job in itself. 


Ms. Bohnen: It is clear from some of the records I have 
not gone through today, because it is irrelevant to what we are 
speaking of, that the matter was really on his mind. He scouted 
around himself trying to get evidence as to what had happened with 
the restaurateur. He went back to the union. He certainly did not 
let the matter drop. But you are quite right, he did not come to 
the Ombudsman until some time later. I have given you the best 
explanation I can of why that happened. 


Mr. Shymko: He may not have known of the existence of 
the Ombudsman's office. 


Mr. Pierce: I believe we were advertising at that time. 


50+ 'a.m. 


Mr. Shymko: Some of the questions I wanted to address 
have been edie I, too, am sort of perplexed by the 
statement made by the Ombudsman's office that the union was 
"willing but not enthusiastically supportive." If one is not 
enthusiastically supportive, I see the willingness aspect also as 
being diminished, for some reason or another. I know cases where 
unions do find adequate reasons to be involved, are very 
enthusiastic and, in my understanding, give high priority to their 
members. I just wonder whether you have any additional comments to 
make on this hesitation, except for your explanation that there 


was a split opinion. oe 


Ms. Bohnen: I would really hate to speculate any more 
about what was going on in the union representatives’ minds. 


Mr. Shymko: Could the complainant have been charged with 
fraud? 


Ms. Bohnen: I do not think he could have been charged 
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with fraud. The kind of fraud that led to the other people being 
charged with fraud is not at issue here, as I recall. I suppose he 
could have been charged with taking benefits in the same way as 
the other people were. 


Mr. Shymko: You indicated in the investigation and 
research you have done that a number of individuals were 
criminally charged with accepting benefits. 


Ms. Bohnen: Yes. 


Mr. Shymko: In other words, if there had been evidence, 
he could have been charged? 


Ms. Bohnen: Yes, he could have been. 


Mr. Shymko: The board did not charge him for one reason 
or another. That is, therefore, an indication of leniency on the 
patt of the board that it did not pursue criminal charges: 


Ms. Bohnen: That or some concern about its evidence. 


Mr. Shymko: But one may reach the conclusion that for 
some reason it was lenient in not pursuing it all the way and 
charging him criminally as it had done in the case of others. 


Ms. Bohnen: I suppose that perhaps the board will be 
able to tell us what its thinking was. 


‘Mr. Shymko: In your research of individuals who were 
charged for accepting benefits, did you investigate all the cases 
or just a few? You refer to only one case. 


Ms. Bohnen: No, we did not investigate all of them. 


Mr. Shymko: So there could be examples of individuals 
who were charged for accepting benefits and who were punished more 
severely than just by a 90-day dismissal without salary. Is it 
possible that if one made a full investigation of all charges 
against individuals under similar circumstances, there might be 
examples beyond the one that is constantly being quoted here, the 
90-day suspension? 


Ms. Bohnen: I would expect that any other LLBO employee 
who was charged was similarly suspended without pay. 


Mr. Shymko: We do not know. We quote one example. 


Ms. Bohnen: Perhaps Mr. Blair can tell you whether 
anything more lenient was done. 


Mr. Shymko: That is something we may ask the chairman of 
the board. 


The important part of this, and I think it is being answered 
substantially, 1s on” pages 48 to 51 of our’ documentation, the 
opinion of the Attorney General. It is common practice for a 
government agency to seek the opinion of the Attorney General in 
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cases where it may question or may want to verify the conclusion 
reached by the Ombudsman. In this case the agency did do this. I1 
would like to ask you a few questions on the opinion expressed in 
the April 19, 1985, memorandum to the legal counsel of the LLBO by 
a counsel of the Attorney General's office. 


The first question I have concerns their opinion. First of 
all he concludes: "This is not a legal but is rather a factual 
problem. Assuming that the board is satisfied that the facts are 
as it alleges them to be, then there is no legal obligation to 
compensate’ the complainant. 


Furthermore, he sees this as a question of credibility. The 
whole issue centres “entirely upon a question of credibility. If 
the board is satisfied that'' the complainant "was not '‘pressured' 
into resigning, then this affords no reason for acceding to the 
Ombudsman's recommendation." 


What do you say to this opinion? 


Ms. Bohnen: I agree it is not a legal opinion, to start. 
We agree that a large part of the question goes to the 
pactticipants'credibility. But let us not forget that, quite apart 
Boom the issue of credibility as to the man's conduct, there is 
the whole issue of whether he was treated procedurally fairly, and 
I think the events in that respect speak for themselves. 


Me onymco:hifgitegoes (beyond thedcredibility.of the 
complainant versus the credibility of the board, the issue of 
procedure on page 50 with regard to the Manual of Administration, 
the opinion of the Attorney General is that if you use section 18 
of the Public Service Act, the grievance settlement board has held 
that section 18 of the regulation does not apply to a bargaining 
unit employee. Was he in the category of a bargaining unit 
emp loyee? 


Ms. Bohnen: He is clearly a bargaining unit employee. 
Nevertheless, first of all, the board has told us that it had 
planned to follow the manual in dealing with matters such as this, 
including a discipline matter of a bargaining unit employee. 


Mr. Shymko: When did they tell you that? 


Ms. Bohnen: In an interview with the personnel manager 
during the course of the investigation. But even apart from that, 
Dr. Hill strongly felt that, forget the manual, this man was 
entitled to be handled fairly and that meant reasonable notice, 
reasonable particulars, a reasonable hearing. 


Mr. Shymko: Let us go to the reasonable-hearing. 
According to the Attorney General's opinion, reasonable notice may 
be a period of more or less than 48 hours and reasonable 
information does not require that the employee be furnished with 
copies of statements. Do you agree with that? 


Ms. Bohnen: I do not disagree with that, but it is hard 
to know here why less than 24 hours' notice was necessary. It is 
hard to know here why they would not have told him that there was 
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Mr. Shymko: The conclusion reached by the Attorney 
General, the advice he is giving to the board, is that if the 
complainant feels he was unjustly dismissed, he should pursue his 
statutory tights to grieve his dismissal before the grievance 
settlement board, which is the appropriate forum to decide the 
issue of credibility. 


Ms. Bohnen: He is out of time to do that. 


Mr. eB e Why would the Attorney General's office not 
realize that? 


Ms. Bohnen: I do not know. There are a number of factual 
errors, quite frankly, in this opinion. Even apart from that, this 
office has always viewed its statutory mandate flowing from the 
words of the Ombudsman as a remedy available to all in addition to 
other remedies they may have. 


Mr. Philip: is it fair toasaySthat trates tadguseds tic 
other remedies, if it would have been possible for him because of 
the time in which he came with the complaint, that you would have 
preferred him to use those other remedies rather than handle the 
particular complaint? 


Ms. Bohnen: If he had come to us when it was possible 
for him to grieve, in all likelihood we would have told him to 
consider making a grievance, yes. 


Mr. Shymko: When would that have been in terms of time 
frame? A year after his dismissal? 


Ms. Bohnen: Oh, no. It is a much shorter time period 
than that. We are talking about days. I. do not have the collective 
agreement. 


Mr. Shymko: Did he have a legal counsel? Apparently, 
there 1s reference to one. 


Ms. Bohnen: Yes, he did. 


Mr. Shymko: 1 find it surprising that his legal counsel 
would not have advised him about the grievance settlement board 
and the statutory right. 


Mr. Callahan: Are you suggesting another pocket to get 
the money from? 


Mr. Wiseman: Which one of you lawyers? 


Mr. Shymko: There are lawyers and there are lawyers. lI 
do not Tacera to comment on the legal profession here. 


I am sure there are cases where counsel would in all 
fairness remind him of other procedures available. As well, the 
Attorney General says, ''The board's position would appear to be 
that the fact of the resignation renders academic any inquiry into 
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the adequacy of the reasons for which the board might have 
dismissed the complainant." Wouid his solicitor not realize that 
accepting or resigning would have closed the door to a lot of 
these things? Should he not have counselled him that resignation 
would render any inquiry into the adequacy of the reasons just 
purely academic? 


Ms. Bohnen: It is not my role to defend him. All I can 
say is that 1 imagine time was very short. The man's chief 
objective at the time was to keep his job, and the lawyer made his 
own decisions as to the best way of achieving that end result for 
him. 


o:40 a.m. 


Mr. Wiseman: To clarify: I think Mr. Bell mentioned to 
the lawyer for the Ombudsman that the man was re-employed probably 
within a year and you said you would find out the exact time. 


Ms. Bohnen: I do not know whether it was within a year. 


Mr. Wiseman: Jack was making the assumption that it was 
about three years and that is why he did not appeal to the 
Ombudsman before that. Are you any closer to giving us a date of 
when he started employment? 


Ms. Bohnen: No. 


Mr. Wiseman: I ask because if it was a year or close to 
it, as our counsel said, then what the dickens was he doing for 
the other two years and two months before he went to the 
Ombudsman? That is important to his-- 


Mr. Philip: Maybe he was looking for a job. 


Mr. Wiseman: If he had a job in the meantime or that 
sort of thing, and we are not clear on that-- 


Ms. Bohnen: As I understand it, Mr. Bell was raising the 
question of when he began to earn some money from other employment 
because that would be taken into account in assessing any damages 
Swing to him. 1 am afraid I cannot tell you right now. 


Mr. Wiseman: I wonder if that is why the Ombudsman got 
the gut feeling to go for a year. Was it because he was starting 
to work after that year? That is what 1 am getting at too. 


Ms. Bohnen: Yes. At lunchtime I will endeavour to get 
the information as to when he first found work. 

Mr. Wiseman: When it was asked for references, the board 
sent out a reference that the chap, as I understand you to have 
Matd earlier, had a heart attack or had a heart condition. 


Mr. Bohnen™ thethad’ avwheart ‘condition. 


Mr. Wiseman: Is that true? Does he have a heart 
condition? 
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Ms. Bohnen: He had a medical problem. I believe he had 
that, yes. 


Mr. Wiseman: Would it not be better, being an employer 
myself, to have a report go out from a former employer, saying, 
"Ye had a heart attack," rather than one that said, "He quit 
before he was fired because fraud charges might have been laid 
against him"? Would a report on his health not be a little softer 
than something like that? 


Ms. Bohnen: No doubt. Silence from Mr. L's point of view 
would have been even better. 


Mr. Wiseman: I took it from what you were saying that 
this was kind of hurting his chance of employment; but it was the 
CTUCH, Waser 2es 


Ms. Bohnen: It was his view that the reference being 
given implied that he had a serious heart condition so as to 
render it unwise for any future employer to want to hire him. 


Mr. Wiseman: Would it not be a little easier to accept a 
person on your payroll who had had a heart attack but whose 
condition had improved and if you had him checked at 59 to make 
sure you were not going to have to pay him for lost time, rather 
than an employee about whom it was said that there was a 
possibility of fraud or that he accepted bribes or admitted to 
accepting bribes? I would not hire someone for all the tea in 
China who had told’ mefthat: buttifihe) hadsialiheartycondition, 
probably would if he had-clean bill of health. I just cannot 
understand it. 


To clarify it in my mind: The person you quoted--you quoted 
only the one, and I was glad Yuri mentioned that--was one of the 
people who had been charged. Did you say the person who got the 
three months' suspension of pay did not accept benefits; he had 
done all the rest except benefits? 


Ms. Bohnen: I think I have confused you a little. The 
liquor inspector who received the 90-day suspension was not 
charged with taking benefits. He is a different person from the 
inspector. 


Mr. Wiseman: But all the rest was the same, except he 
was not charged with taking benefits? 


Ms. Bohnen: That is right. 

Mr. Wiseman: It cannot see why they did it in that case. 
Again going back to my own experience with hiring employees, if I 
have someone who is accepting benefits or-- 


Mr. Shymko: We are familiar with the problems. 


Mr. Wiseman: I cannot see that as a good example of why 
the board did it this way one time and something else in this case. 


Ms. Bohnen: Let me explain it this way. It was clear 
this man received dismissal instead of a suspension because it was 
alleged he had taken benefits. 
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Mr. Wiseman: Maybe I am wrong, but did you not say 
somewhere that you felt he had admitted to benefits, if those are 
free meals and things of that nature? 


Ms. Bohnen: All right. He admitted he had eaten for free 
at a restaurant, but the Ombudsman felt that this behaviour was 
relatively common practice among board officials and that the 
board, by sitting on that evidence for 10 months before using it 
against the man as grounds for dismissal, had in effect condoned 
the behaviour. 


Mr. Wiseman: 1 guess the part that worries and bothers 
me is that 1 try to bring up my own kids and the employees I have 
to be honest and I expect honesty from them; when I see the 
Ombudsman's office condoning in some way something other than what 
mechink it should, it bothers the heck out of me and I am 


disappointed it would bring in a recommendation like that. 


Mr. Philip: They are not condoning the action. They are 
attacking the process, and that is a good place to start. 


Ms. Bohnen: I would like to remind you-- 


Mr. Wiseman: If someone has cheated and admitted to it 
in some way, or to taking benefits, I am distressed we would 
condone that and actually pay him a benefit. 


Mr. Philip: If you or’ 1 do something wrong on the 
highway, that does not give the police the right to arrest us in 
an unlawful manner. That does not mean what we did was right. 


Mr. Wiseman: No. It just bothers me. Again I go back to 
what others were saying. It has been my experience with union 
representatives that if an employee has a case and, to be fair, 
even sometimes when he does not, they will stick up for him. They 
did not in this case. They seemed to wash their hands of him. 


Mr. Philip: He did not ask them. 
Mr. Wiseman: Sure. he did. 


Mr. Philip: He did not request help from the union. It 
is in here somewhere. 


Mr. Wiseman: But I am going to back to when you were 
asked-- 


Mere ner ee vewdidenot request its 
Ms: Bohnen: That is correct; he did not. 


Mr. Philip: The union does not go around shopping for 
business. 


Mr. Wiseman: When they were asked, in the instance of 
Pressure, the union said, ‘You may be charged.'' As I understood 
you to say, the union rep with him that day did not recall anybody 
pressuring him. The acting personnel officer said or surmised that 
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there were others who had been charged and that he probably would 
be. Maybe that is what pressured him, but no one pressured him 
that day; even the union rep said that. To me, that says something 
about the credibility of the person going to the board. He had 
nobody saying they agreed with him, but that was said there. 


Ms. Bohnen: Could I speak for a moment about the taking 
of benefits? | would like you to remember that what we are talking 
about here is eating a free meal in a restaurant. There has never 
been an allegation that this inspector was more lenient in 
performing his duties because of it. There has never been any 
allegation of a favour flowing from the inspector to the 
restaurateur. 


The only allegation is that he ate several meals without 
paying for them at the restaurant. That is what we are talking 
about when we say he accepted benefits. 


Mr. Wiseman: However, when people out there read this or 
read it in the papers, they see that people usually give you 
something wanting something in return. People do not give you 
something for nothing these days or at any time, I have found in 
my 55 years; they expect something if the tide turns. 


Dr. Hill: My counsel is speaking for me for the most 
part, but, | want to put at on record thateiioyotselookeatemy 
report, I have never condoned the actions of this person. I am 
talking about the fact that even the worst criminal in the world 
gets procedural fairness in our system. 


The issue is not what he did, but whether procedural 

fairness was followed in dealing with that individual. I thought 
that was the thrust of my argument throughout my complaint. I did 
not want to interrupt my counsel, but I think that is the issue. I 
did notwwant italett on thbesrecord.ctnat second onedat cam adm ew tak 
I have made it very clear I did not condone it. However, I look 
very strongly at the whole question of procedural fairness; that 

is built right into our system and that is what I am worried about. 


LiesoO0 Vasa: 


| Mr. Chairman: I have the following members on the List: 
the member for Brampton (Mr. Callahan), the member for 
Prescott-Russell (Mr. Poirier) and the member for Ottawa West (Mr. 
Baetz). 


Mr. Callahan: I refer to page 14 of the Ombudsman's 
letter™to*Mrew blair; 1 want. €o: know aiptoaseise soltuallyvecorrecta 
It says in paragraph 2: 


"On July 6, 1979, the discipline committee decided to 
recommend to the chairman that Mr. L be dismissed for 
falsification of expense accounts, excessive inspection of 
premises closest to his residence, conducting spot inspections 
without another inspector without prior approval of the board and 
accepting benefits from a licensee." 


Were all those grounds the basis for the dismissal? If they 
were, one would think that for the falsification of expense 
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accounts, criminal charges could have been successfully pursued. 
In addition, it is my understanding that the complainant, when he 
appeared before the board, denied everything except the acceptance 
of benefits from a licensee. Are those factually correct? 


Ms a;Biohnern: «es. 


Mr. Callahan: If that was the finding--and it has been 
acknowledged that credibility was an absolute necessity--without 
the benefit of hearing both sides, examination and 
cross-examination, how could one ever arrive at the proper 
decision? 


Foilowing up on that, if that is correct, 1 “‘would.ask Mr. 
Bell or perhaps counsel for the Ombudsman, and this goes to Mr. 
Philip's question--1 know what the law is today, but I am not sure 
what it was at that time--have the courts not also taken a 
position that if the actions of the employer were such as are 
alleged here, i.e., that he would be turned over to the police if 
he did not give his resignation, they would also award punitive 
damages? 


Ms. Bohnen: The law seems to be now that it is available 
to a court to order those. I do not think there were cases at the 
time that said that, but Mr. Bell probably knows better than I. 


Mr. Bell: As you know, Mr. Callahan, punitive damages 
have been awarded in wrongful dismissal cases in about only two 
occasions in Ontario, both of which were highly unusual in 
circumstances and involved what the courts would call unfeeling 
and extremely high-handed conduct on the part of the employer. 


Implicit in an award of punitive damages is a finding that 
there are no grounds for dismissal. If you are asking me whether 
this is a case for punitive damage-- 


Mo. @CGallahans<No. Allel -am asking: you=- 
Mr. Bell: They were available then but only rarely. 


Moatcalrahan: Okay. Just to tollow up on that: Without 
deciding, because we may be in difficulty ourselves if we make any 
statements before hearing from Mr. Blair and his counsel, if the 
facts to be found by any tribunal were that the complainant had 
been pressured to resign under threat of being prosecuted, would 
you not conclude that this was a high-handed step on the part of 
the employer which would bring it within those exceptions of being 
high-handed actions and subject to punitive damages? 


Mr. Bell: My understanding of the law is that when one 
person threatens another person with criminal prosecution to 
Miduce that person to do an act, that in itself is a crime. 


Mr mcaluiahancs kts: ae crime witseli., That: is. right. 
Mr. Bell: If those facts were found by a court, the 


court might well consider it to be conduct of the worst order by 
an employer. I see the Ombudsman has been assiduous in avoiding 
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that conclusion or commenting in that respect. I am not sure how 
réleVantmititic: DrweHilieputihts Lingersoniitimihertesues heresis 
not whether this person was justified in being fired but how he 
was fired. 


Mr. Callahan: Procedural fairness; no question. 1 am not 
suggesting that either. I would like to find out whether, at page 
14, in the- third! full Spacagraphsithat@is® avtactual statement Vaait 
is midway down that paragraph: 


"Acgditionally, Mr. E, then personnel manager with the board, 
has stated that he told Mr. L that unless he resigned, the board 
would submit its information to the police and criminal charges 
would probably result." 


Ms. Bohnen: He said that in an interview to our 
investigator. 


Mr. Callahan: So that is a factual statement. Was that 
evidence before the board when the decision was made? Maybe I can 
ask Mr. Blair or his acting chief of-inspections, because that is 
germane to the question of what evidence was before the board. You 
say that it is tactually ‘correct ™and*that “che*investigatorsewere 
told that? 


Ms. Bohnen: Yes. 
Mr. e@allahan; “thankyou: 


Mr. Poirier: I realize some of the questions seem to 
imply we are looking at whether this man is guilty or not. In some 
of the issues about the union, I fully agree with the two points 
you brought up. But, as a procedural affair for this committee, Il 
presume that what we are asked is to look at the issue of the 
complaint itself; namely, the three particular points in the first 
page of the synopsis. Obviously we do not want to condone. We do 
not know whether the man is innocent or guilty. That is not the 
point before us today. It is the three points of complaint at 
issue, and correct me if I am wrong, these are the only three 
points we have to address. Is this not correct? 


To save time, I would invite all of us to restrain ourselves 
to these three points unless there were other points we wanted to 
consider. 


Mr. Bell: Mr. Poirier, the parties agree those are the 
three issues that are germane, in respect of which Dr. Hill has 
made findings which caused him to make his recommendation. 
Obviously, how you determine those issues will, I venture to say, 
automatically determine how you dispose of the Ombudsman's 
recommendation. 


Mr. Porrier: The man may be guilty as accused. He may be 
innocent. It does not really matter as much as what happened and 
how this was brought about. Is that correct? 


Mr. Bell: Except that implicit: in number 2 is the 
determination of whether grounds existed to terminate him for 
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cause. Simplistically, we do not have to be that interested in 
whether or not cause existed if we all agree that it is the 
procedural aspect that matters. 


Mr. Porrier: The procedural aspect and also the 
allegations against him and others. I would like to know if that 
was in keeping with what happened to other employees in similar 
situations and that is the only point. I do not want to address 
his guilt or innocence because we do not have the information in 
front of us to determine that. Some of the points that came 
through this morning seemed to be that we want to make a process 
of this man in a certain sense. I do not want to do that myself. I 
would like us to remain with these three points, if that is 
possible. 


Mr. Baetz: My questions relate to the second issue, in 
other words, was the board's decision to dismiss the complainant 
reasonable in view of the allegations against him? 


Before you can answer whether it was reasonable or not, it 
seems to me we have to get a better perspective on this prevailing 
practice or policy of courtesy, gifts, whether of a meal or 
whatever. I would like to ask the Ombudsman's staff what their 
perception is of what is the board's prevailing practice or 
policy. I ask the question now because later on when we hear from 
the board, I would like to get a better handle on what you 
perceive to be the policy and practice governing these courtesies. 


We have heard today that some people were suspended for 
three months without pay, others were dismissed, and in this 
particular case the man was urged to resign because if he was not 
going to resign they had the goods on him to lay criminal charges. 


12 noon 


Whatereally is the policy? it°is®not only the®* policy but 
also the practice because in this case, as in many others, we know 
there is a slight difference between what the policy is and what 
the regulations are and what the practice is. As Mr. Philip 
mentioned, it is a bit like our Highway Traffic Act. We know what 
the law is but we also know that every good citizen is constantly 
breaking that law. The only time one gets caught is when one gets 
into a radar trap or whatever. 


Mex Philips I’never admitted  to°that;, Reuben. 
Mr. Baetz: I am expanding on that. 


The only time one gets caught is when one has bad luck and 
runs into a radar trap or something, or in cases when one breaks 
the law and gets pulled up. 


Mr. Philip: You cannot count those free opera tickets. I 
got them when I was seeing opera with you. 


Mr. Baetz: It would be very useful for our deliberations 
to get some comment from the Ombudsman's office about how you 
perceive this practice and policy to be in effect there. Later we 
will hear from the board what life is like there and what happens. 
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Ms. Bohnen: We found from our investigation that in 
1979, when the statement was received about our complainant, it 
was a fairly common practice. There is evidence that atgaspubiac 
meeting involving board employees, even the chairman said he did 
not see anything wrong with having a free meal in the company of a 
licensee. There is no doubt though, after the flurry of charges 
made by the Ontario Provincial Police against a number of board 
employees and all the attendant publicity, that it was SErLcEly 
forbidden at the board to have anything more than a free cup of 
coffee, if that. We believe that today it remains strictly 
forbidden, but at the time of these events it was not, it was 
common practice. 


Mr. Hayes: There seems to be a lot of discussion 
surrounding the union representing this employee. According to the 
letter on page 3, there was confusion in the persons not knowing 
what their rights were, and the time limit had elapsed. The union 
would not have the right to proceed with that case according to 
the collective agreement. Am I right on that? 


Ms. Bohnen: After the time had expired? 


Mr. Hayes: Had the time limit expired before this 
employee went to the union? 


Ms. Bohnen: No. Sorry. There were union representatives 
present at the first investigative hearing. So he would have been 
in time then had he wished to formulate a grievance. 


Mr. Hayes: Had the employee said to his union 
representative at that time that he wanted to grieve it, he could 
have, but he did not do that. 


Ms. Bohnen: That is right. 


Mr. Hayes: There was a lot ofvteartwitnwasesaidyminemany 
other people at the same time. That employee did not know what 
direction to go in. Therefore, he did not direct his union 
representative to grieve this case. 


The board might be able to give us that answer. Do you know 
if the union, even after the time had expired, went to the board 
and tried to proceed? Did it make a verbal request to ignore the 
time limit? 


Ms. Bohnen 7 No. 


Mr. Hayes: They took it for granted they did not have 
the right to grieve it because it had expired. 


Ms. Bohnen: Or that they had not been asked by Mr. L to 
do anything for him. 


Mr. Hayes: They had not been asked. 
Mr. Henderson: It may be because I do not have a legal 


background, or it may be my nature, but I find myself less drawn 
to considerations of precedent and procedure than to trying to 
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assess what is fair to an individual, which may or may not be the 
same thing. I am posing to myself, and perhaps I can pose it at 
large, a question about balancing. Which is the greater of two 
potential unfairnesses? 


On one side, we are talking about a man who accepted 
courtesy, presumably in exchange for goodwill or something akin to 
that. He may have deviated in his preparation of expense accounts, 
which is, within certain limits, not an unusual thing to do. He 
may have overinspected premises close to his residence. He may 
have involved himself improperly in spot inspections. On the other 
hand, it seems to me that on the part of a government agency there 
is a failure to warn somebody adequately--or perhaps warn him at 
all--that his behaviour was questioned. 


There was the probable pressuring of him into resignation 
and the fact that another inspector was not dismissed; therefore, 
it seems to be that the acceptance of a courtesy was the major 
determining variable. There was also the apparent condoning of 
activities that later were felt to be grounds for dismissal, the 
apparent failure to give adequate notice of hearing, the shortness 
of the hearing, the absence of cross-examination and the absence 
of a lawyer--all that from a body that presumably is expected to 
have a very high standard of morality; I would be tempted to say a 
higher standard than an individual, but, in any case, a very high 
standard. 


I pose to myself the question--and I guess I pose it at 
large--as to which is the greater unfairness and whether the 
Ombudsman may not have been correct in seeming to support the 
individual without condoning his behaviour. 


I have one very short question. Am I correct in 
understanding that the licensee on his own offered meals to the 
inspector and then made a complaint that the inspector had 
accepted what he had offered? Is that a correct understanding of 
what occurred? 


Ms. Bonnen: It is as correct as I think we are going to 
fet. That is, it is admitted that he ate meals at the restaurant, 
at is stated that no bill was ever tendered, and it is evident 
that at a later stage this restaurateur made a written statement 
complaining about this very thing. 


Mr. Philip: Does not the statement say there was a new 
Owner, a new manager of the restaurant, and the manager, in his 
previous experiences on two separate occasions in two separate 
establishments, had never had this kind of conduct from a board 
inspector? It seems in the statement it was partially motivated by 
the fact that suddenly this kind of activity was going on in his 
new establishment, his third establishment. 


Mr. Henderson: Where did you see that? 
Mr. Philip: I thought that was in some of the documents. 
Mr. Henderson: There is no evidence that the licensee 


even commented to the inspector, let alone complained, before he 
complained to the board. 
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Mr. Chairman: This might be a good time to break for 


lunch. Would it be possible for the committee to meet at 1:45 p.m. 
instead of 2 p.m.? We have the Workers' Compensation Board coming 


before us as well. 


The committee recessed at 12:08 p.m. 
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ANNUAL REPORT, OMBUDSMAN, 1984-85 
(continued) 


Mr. Chairman: The committee will come to order. We have 
representatives from each party here. We will call on the counsel. 


Mr. Bell: I believe members had concluded their 
questions of the Ombudsman and Ms. Bohnen. Do you have any final 
words to add before we ask Mr. Blair and his colleagues to address 
the committee? 


Ms. Bohnen: In response to an earlier question, I have 
been informed the complainant had no employment earnings during 
the first two years after he left his employment at the board. 


Mre bell: With that, Mr. Blair, either yourself ‘alone’ or 
with the assistance of your colleagues, would you now address the 
committee as to the reasons the board does not accept the 
Ombudsman's recommendations and does not intend to implement them? 


Mr. Blair: I have no comment on that last phrase. We 
will see what happens. 


Mr. Chairman and members of the committee, I made a few 
notes to guide me in the deliberation 1 am going to give you, but 
I had to change that a little in the light of the questions that 
were asked this morning and to save time. 


The Ombudsman has made his case mainly on the manner of 
procedures and so on and whether they were adopted or otherwise by 
our board. We are concerned about procedures as well, but we are 
also concerned about the individual and his welfare, even though 
he was not acting the way he should have been while employed by 
us. I want to make an observation to you about the setting in 
which this whole business took place. 


This was in the early part of 1979 when a number of the 
Bispection staff were in trouble, to put it mildly. As a result of 
certain allegations that were made in public, it was the board 
Btself which asked the Ontario Provincial Police to investigate 
the actions of some of our people. You have to keep that in mind 
as well. 


During that period there were nine members in trouble. As a 
result of certain actions in court and otherwise, six resigned, 
including the complainant in this case. Some were take to court 
and, as a result of the court convictions, resigned. Two were 
reinstated on order by the Crown Employees Grievance Settlement 
Board. These two were in Ottawa and were charged with accepting 
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benefits and uttering. The charges for accepting benefits were 
withdrawn, and they were convicted on the other charge. They 
appealed to the grievance settlement board and were reinstated 
with full back pay to the time of the suspension without pay. 


Mr. Henderson: What is “uttering''? 
Mr. Blair: Signing other people's names on statements 
and things. 


Mr. Pierce: Bad cheques. 


Mr. Blair: I may just eiaborate there. When inspectors 
go in to do an inspection, they record what they have found and in 
one corner of the form is a provision for the licensee, or the 
manager in charge that particular day, to sign that he is aware of 
the shortcomings in his operation and the comments that the 
inspector is going to forward to the department. 


As I said, two were reinstated and one was suspended without 
pay for 90 days. We heard a lot about that this morning. We have 
to look at the complete setting and not compare in isolation the 
manner of dealing with Mr. L, the complainant, with one other 
member of the inspection staff. 


A lot has been made about the notice, 24 hours versus 48. We 
are not denying that. However, we want you to note that there was 
no complaint made by Mr. L or his legal counsel who appeared with 
him on the date of that first disciplinary hearing. At no time was 
there any complaint about that notice. The shop steward and others 
were there as well and the hearing was presided over by my 
colleague Mr. Boukouris, who is Mr. A in your report. 


I want you to remember also that if you are thinking about 
this man being hard done by, the actual decision by the full 
board--incidentally, I was not there then; it was somebody 
else--to terminate Mr. L's employment, was made four weeks after 
that first notice to Mr. L that he was being investigated. 


I want to make an observation about the timing. I am going 
to suggest to members of the committee it is not just a 
coincidence that the complainant waited for more than three years 
to complain to the Ombudsman. As was referred to this morning, the 
Ombudsman's office had been established years before that and 1 am 
sure he was well known. 


In the interval of three years, many of the so-called 
players, to use that term in a loose way, who were on the scene in 
1979 had left the board; some of their own volition, some as the 
result of court proceedings and other disciplinary action. In some 
instances, not only had they left the board, they had also left 
this world. 


A lot has been said about the matter of resigning. On July 
23, 1979, the board decided to terminate Mr. L's employment. I 
would imagine they had good and sufficient reason to do so. Before 
that decision was communicated in writing to Mr. L, he resigned, 
as I understand it, on the advice of the union. Reference has been 
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made that the union was not enthusiastic about supporting Mr. L. 
Not only were they not enthusiastic, they also decided, after 
seeing the full file with Mr. L and members of our board, they 
would not support him in pursuit of the decision that was about to 
be made or had been made. 


There is reference in the report that the then acting 
director of inspections, who was Mr. Boukouris, had harassed Mr. L 
into resigning, or whatever other term was used. It just so 
happened that Mr. Boukouris was away in Europe on vacation during 
the whole month of July, so he was not really involved subsequent 
to that early disciplinary hearing heid on July 24 or 25. 


As far as our board is concerned--and there are some of you 
who have been members here long enough to know I came on the scene 
in 1981--it is very interesting to us that at no time did Mr. L or 
anyone on his behalf approach the grievance settlement board, 
which he could very well have done at any time, before and after, 
with the knowledge that two of his former colleagues who had been 
in trouble went to the board and were reinstated with full back 
pay. I would have thought he would have expected a full and fair 
'hearing'' before the grievance settlement board in the light of 
how it handled the case from two members in Ottawa. 


I think you will find through this whole piece that, in the 
board's activities, it had in mind the welfare of Mr. L. Much has 
been said about the fact that 10 months before he was made aware 
he was under investigation a report was submitted and in the files 
of another person who was under investigation. When the acting 
director of inspections came:'on the scene in May 1979, in viewing 
the files, he found this one and took appropriate action. I would 
suggest that is an explanation of those 10 months, if indeed that 
is an issue. 


In these whole proceedings, the complainant never denied 
wrongdoing. I think that is important. Also, I think it is 
significant when you relate it to the fact the union, as was said 
here this morning, will take up the cudgels for one of its 
Brothers even in a weak case. In this instance, it did not. 


Even after Mr. L resigned, he could have taken appropriate 
action, but he chose not to do that either. He waited for three 
years to seek redress for something for which he thought he had a 
case for an Ombudsman. 


In this whole business, there is always much more than 
appears in any document. None of you has been around as long as I 
have, I guess, but those of you who have been around know there is 
More to an issue than something that is put on paper. It is just 
meewell, although it can: be difficult when you get into a 
situation such as this, where one jurisidiction is trying to 
establish some wrongdoing or something. However, when you look at 
ft, you realize this individual was in the long term far better to 
have resigned than to have charges laid against him and a 
Bonviction in court. 


Reference was made to the fact that when he sought 
references from the board, someone there told the inquirer he had 
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suffered a heart attack. Discussing this with my two colleagues, 

this was news to them. However, it does not take much imagination 
to understand why a person might just stretch the truth a little 

in trying to help someone in difficulty. 


I think through this whole piece, even though some of the 
proceduxes were not followed--maybe not right to the letter of the 
law--nevertheless, having due regard for his part in this 
procedure, the welfare of the individual concerned was well looked 
after by our board. Jf wethad ;to do-it again, 1. presume we would 
do the same thing. 


Il want to answer a question, posed by Mr. Baetz, about 
accepting benefits. It is a very serious offence and contrary to 
the Criminal Code. In the hospitality business, as you can 
appreciate, by the very nature of the business itself and the 
people who are in it and their origins, such as Europe and other 
places that maybe have a different code or practice from people 
here, it is pretty difficult sometimes to say ''No." 


2 p.m. 


When I appeared on the scene four and a half years ago, lI 
had meetings with the inspectors in small groups, maybe 15 or 
20--at that time we had quite a few inspectors; we have a lot 
fewer now--and I reviewed their relationship with the board and 
the conduct of their business and made reference to the acceptance 
of: benefits. lam pointing this,out, .l did st on my own. ol 
reminded them of the Criminal Code and that they were representing 
the board in their particular area. 


I said, "There is aj word inthe dictionary ythat 1 think 
could be used here to great advantage, and that word is 
'discretion.''' Knowing full well the temptations and, coupled with 
that, the limitationgelesaid, «)l.Wantsy0Usall sCo,useced i scretlon 
but I do not want to hear of you using discretion in the same 
place very often." I left it at that. That has been pretty much 
followed since ,thena. leknowalteised2fbicul tathing sppute beams gure 
satisfied the vast majority of our inspectors are following that, 
because I hear very few complaints. 


I do not have much more to say, especially in the light of 
the questions that were asked this morning which I was a little 
surprised at. Mr. Boukouris is familiar with the technical things 
and he was on deck at the time these events and activities took 
place. 


It is our view that the procedures in the employee's 
contract--maybe all of you knew that the inspectors are all in the 
union--have to be obeyed and as far as we are concerned, they have 
been. I do not think there is anything more 1 want to say now, 
knowing the limitations you and the members of the committee have 
on the time this afternoon, but I would be happy to answer 
questions. 


I did jot down a question that was asked this morning. The 
benefits Mr. L received were the normal benefits: a week per year 
of service. The severance pay was done according to a formula in 
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place. We did not give him a couple of extra to keep him quiet or 
anything like that. It was done in accordance with the formula 
already in place. 


I will make an editorial comment that when a person is 
investigated and is found wanting in a few areas, it is our 
opinion, and I am sure that of our supervisory people, that the 
very fact he is being investigated is surely a signal to him to 
know he is being watched and he had better pull up his boot straps 
and do what he is supposed to do. The main thing is to give him 
another chance. I have no doubt in the world that this gentleman 
was given more than a fair chance to get back on stream. It is the 
board's contention that the recommendation of the Ombudsman is not 
acceptable to us because we think we have done the right thing. 


MeveCharrman: L°callfon counsels Mr. Bell. 


Mrivibell: Wuewill set mine out of the way first. Mr. 
Biaic and/or Mc. Boukouris, let me try to focus on what I think is 
the key issue and that is not whether the man was fired or whether 
he was fired with cause, but whether how he was fired was, in the 
circumstances, appropriate. You have heard us talk about 
procedural fairness or administrative fairness. 


A general question first. You heard Ms. Bohnen describe the 
chronology of the process, and thank you for your explanation of 
the gap between October 1978 and June 19/79, the fact that the 
statement was in somebody else's file and was found later. On the 
process and the chronology that she explained this morning, do you 
‘agree that it is essentially correct? 


Mr. Boukouris: The only thing I would suggest is that 
you should be aware that under the collective agreement, section 
21, which is the grievance procedure, is not limited to discipline 
cases. That is a misunderstanding. There is a provision there for 
investigative hearings which is not intended as a discipline at 
all. It is a fact-finding arrangement. It was under that section 
of the collective agreement that I had the only hearing I had 
before me with the complainant. 


The collective agreement provides that if there is going to 
be more than one member of management present, they are to be 
given a notice. There is no time frame for the length of notice in 
the collective agreement and that is what we were following. There 
is an understanding that it would be done as soon as possible 
after the facts come to light. 


In that case we tried to get the very first business day 
that we could to get the complainant into the hearing room. He was 
advised and so was the union, simultaneously. 


There is a suggestion in the report before you that there 
was insufficient time for him to obtain counsel, in the opinion of 
the Ombudsman's office. Against that was the fact that he did 
obtain counsel and the counsel was present at that time. He had 
two lawyers with him, the normal counsel for the union plus a 
student lawyer seconded from the Ministry of Labour, and two other 
individuals. 
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That was an investigative hearing under that section. It was 
not a disciplinary hearing. It was a fact-finding for the purpose 
of informing the individual what the concerns were. The letter to 
him was intended in general terms and was phrased in a very 
general way, because the purpose of the meeting was to have him 
there so that he could explain to us, if he wished, whatever 
allegations there might be. His counsel suggested that he did not 
want to. 


The letter written to him was for the purpose of bringing 
him in, so that management would have an opportunity of seeing the 
individual face to face. You have to appreciate that the 
inspection staff are all over the province. They are not normally 
working in the office, so there is a necessity to bring them in 
for an explanation. 


The counsel he brought with him was experienced in these 
matters, and he was already handling similar cases of other union 
members at the very same time, successfully as it turned out in 
two cases that went to the settlement board. It was not suggested 
at any time that the investigative hearing itself was out of time 
or that he wished an adjournment, which I would have been happy to 
grant, had he suggested he wanted one. 


Mr. Bell: So we are talking now about the June 26 
investigative hearing, which is described in paragraph 5 of the 
facts in the synopsis? 


Mr) Boukouris: That ‘is right!) 41 want Sto makeQit very 
clear that the implication there is that that itself is a 
disciplinary procedure. It is not. I want to make that very clear. 


Mr. Bell: This side of the room did not take it that 
this was disciplinary in nature because the facts go on and Ms. 
Bohnen went on this morning to describe the discipline process on 
July 205 


Mr. Boukouris: It was all done under the collective 
agreement. 


Mr. Bell: Just let me finish, please. That discipline 
process of July 6 is different from the investigative hearing you 
just described. 


Mr. Boukouris: Very definitely. 


Mr. Bell: You now say that this individual attended on 
June 26 with no fewer than two legal advisers, and no adjournment 
was requested. 


Mr.sBoukounie: Thatwis eriches 


Mr. Bell: What do you say about the July 6 event, when 
again the evidence from Ms. Bohnen is that he retained counsel on 
July 3, who attended with him on July 6 and said he wished an 
adjournment due to insufficient time to prepare? 
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Mr... Boukourwds: By that tame, 1) had. left.ithe scene, but 1 
understand he changed solicitors at that stage. That was a new 
eo LICitor. 


Mr. Bellis eles.5 SOnthere -1sano0 issue, with the, fact: that 
he retained a lawyer, on or about July 3, who attended with him 
and requested the adjournment? 


Mr. Boukouris: Another lawyer, that is right. 
Mr. Bell: And the adjournment was refused. 
Moeenoulouras dnl hat ols -whiat,tne record indicates, yes. 


Mr. Bell: Well, it was. Can you confirm what I 
understand from the material, that the process that occurred from 
the investigative hearing leading to the board's decision to 
terminate, the process employed in this case, is not employed any 
longer for current and similar matters? 


Mr. Boukouris: Not by the Liquor Licence Board of 
Ontario, although the other board is still doing it. At that time 
the two boards had a more common administration than they do now. 


Mr. Bell: Tell me what is the liquor licensing board 
doing differently now? 


Mr. Boukouris: They no longer use the discipline 
committee that then existed so that middle stage combined with the 
Ontario Liquor Control Board. The two liquor boards no longer have 
that common discipline committee. 


Mr. Bell: What does the board receive and act upon and 
from whom? 


Mr. Boukouris: They will have an investigative hearing 
of the same type that was held in this case. 


@:10 p.m. 


Mr. Bell: At that hearing today or now, is the person 
against whom the allegations are made allowed to attend with 
counsel and to examine witnesses and lead evidence on his own? 


Mr. Boukouris: No, it is not a hearing of that kind. 
There is an investigative hearing which is simply fact-finding. It 
is not a hearing in the sense of an adjudication. 


Mr. Bell: No, I am not suggesting adjudication. I am 
just suggesting a hearing of evidence. 


Mr. Boukouris: It is a more informal thing than that. 
Mr. Bell: Is the complainant made aware of the substance 


of the allegations against him and given a reasonable opportunity 
to respond? 
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Mr. Boukouris: Yes. In this case, the investigative 
stage did not change. Then what happened was the full file, 
including the investigations and letters from the public 
complainant, were handed to the solicitor and to the union 
representing him at that time. At that stage, no question of 
discipline had been decided upon. Then the supervisor, who in this 
complainant's case was I, made a decision whether or not a 
discipline would be warranted. If he believes so, he then makes a 
recommendation for discipline to the discipline committee. In this 
case, I did. I recommended he be dismissed and sent that to the 
personnel manager. 


At that stage, I was out of it completely. What would happen 
then is that case would go right to the board, which would 
normally appoint some other individual. It is a provision in the 
collective agreement for what is called a second-stage hearing. 
That is where discipline will be decided. It is entirely within 
the board at that stage. 


It has been the board's preference at that stage, although 
we have had very few of these cases, to take submissions, written 
or oral, from anyone it wishes. When this occurred, the discipline 
committee took written submissions. At the time the letter went to 
the discipline committee suggesting that he be dismissed, their 
recommendation went to his solicitor and union. So they knew when 
the discipline committee was meeting, they were going to be asked 
to discipline and dismiss the individual. 


They had a copy of all the documents, and he was told that a 
written submission would be acceptable. The change now is that 
they do, indeed, take verbal submissions from whomever they wish 
to bring. At the stage this happened, they were told a written 
submission would be considered by the discipline committee. 


Mr. Bell: You have given us an awful lot in that answer. 
I want to make sure I heard you correctly. Did you say that in 
this case the complainant or his legal representative had 
available or was provided with all the material you had? 


Mr. Boukouris: Yes, they were. 

Mr. Bell: Just let me finish my question. Did he have 
all the material you had and had considered in coming to your 
recommendation to terminate this man's employment? 

Mr. *BOuUROUT IS] 1 nates COTrlLect. 

Mr. Bell: Let: us jtake.it. a, step, forward. You weported to 
the discipline committee and the discipline committee, whatever it 
is and whatever it did, reported to the board. 

Mere BOUKOUL TS: llhace i eetieut.s 

Mr. Bell: Are you saying the complainant and/or his 


legal representative had available to them or were provided with 
all the material the discipline committee had? 
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Mr. Bell: Does that answer my question, though? 


Mi sab OUROUGIS? elabeLilevelscon,ASol arses! know, Chat is 
the only documentation the board possessed. 


Mr. Bell: Were they provided with all the material and 
information that went to the board upon which the board made its 
decision? 


Mr. Boukouris: They forwarded the information to the 
board. 


Mr. Bell: Who are they? 
Mr. Boukouris: The discipline committee. 


Mr. Bell: Was all the information forwarded to the board 
made available to or provided to the complainant or his legal 
representative? 


Me. BoOUuUKOUTIS® Yes. 


Mr. Bell: That information contained specifics of the 
four grounds of dismissal? 


Mery cooumourtiac it did. Lt consisted ,of the inspection 
reports themselves, his diaries, his expense claims and complaints 
from the licensee. 


Mr. Bell: I take it now if a person wishes to appear 
before the board with or without legal counsel, before the board 
makes a decision whether or not to terminate, that request is 
granted? 


Me. ABboukouris: Yes. 


Mr. Bell: That was not the case when this happened in 
£979? 


Mr. Boukouris: No. The practice then was that the 
documentation only went to the discipline committee. They had the 
documentation that was in my possession as the department head and 
whatever written submission the complainant's solicitor wished to 
provide. They had written submissions from both sides, but I was 
not at the discipline committee and neither was he. 


Mr. Bell: I am going to anticipate Ms. Bohnen in part of 
her response. I am sure one of the things she will say, in effect, 
is that their investigation revealed that at the investigative 
hearing stage the complainant attended alone and not with legal 
counsel and that there was no question of his opportunity to have 
legal representation. What do you say to that? 


Mise bOUGOUR Lote Thatets) nots trues.Lt. 1s) anerror.of fact. 
He was represented by a solicitor for the union and the union 
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president. It is in my record of November 2 OSA Peer oi nh your 
file, at least in“the file that was given” fo me. 


Mr. Bell: Part of the Ombudsman's conclusions and 
recommendations deal with whether or not this person was 
dismissed. The board's position is clear, saying quite literally 
that he resigned and, therefore, it did not fire him. There is no 
dispute that the corporate board did make a decision to terminate 
this man before he resigned. 


Mr: Boukouris: That is correct. 


Mr. Bell: Earlier, Mr. Blair said that before that 
decision was communicated, the complainant volunteered his 
resignation, apparently upon advice of the union or perhaps 
someone else. Do I take it, even though the decision to terminate 
was not communicated directly to him, that decision had 
nevertheless been communicated to others, such as the union or 
legal representatives? 


Mr. Boukouris: That is correct. 
Mr. Bell: And they passed it on to him? 


Mr. Boukouris: Yes. What always happens in these cases 
is that as soon as the decision is made, they are told. Both he 
and the union would have known that the board was considering that 
particular case at a certain time. As a courtesy, just as the 
grievance settlement board does, they normally will telephone both 
sides and tell them what decision has been reached, and then a 
confirmation follows. That is the process that went on in this 
case. 


Mr. Bell: So his decision to resign was made with actual 
knowledge of the board's decision to terminate. 


Mr. Boukouris: That is right. 


Mr. Bell: The only other feature--I am not sure l 
understand what your position is on this--is that Ms. Bohnen 
quotes somebody in personnel, as part of their investigation, as 
admitting there was a discussion with the complainant before he 
resigned that if he did not, the matter probably would be referred 
to the police. What do you say about that? 


Mr. Boukouris: The only note I have of a direct 
reference to the police is when the licensee who had made the 
complaint telephoned to the personnel office and complained that 
the complainant was trying to get him to withdraw his complaint, 
and he was told that if he felt threatened, he should get in touch 
with the local police, in Mississauga. There is a reference 
somewhere to the Mississauga police. 


We would never have suggested the Mississauga police because 
we pay the enforcement branch of the Ontario Provincial Police to 
maintain the liquor laws and, as the record shows, the board had 
already asked the OPP to look into the activities of the 
inspection branch personnel. The suggestion that they could be 
told that is wide of the mark. 
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I would expect, because the police were actively involved, 
at some stage the complainant might have asked the personnel 
officer or his supervisor what the likelihood of police 
involvement might have been. That would be a normal question in a 
man's mind in his circumstances. It is the only answer than anyone 
could give. This is only conjecture on my part. I was not in the 
country. In any case, I would not be privy to the conversation 
between him and the personnel manager. 


I would surmise that the personnel manager, if he were 
honest, would have to say there was indeed some risk. Among other 
things, we could not undertake that the police would not be 
informed of this because they had access to all the files at the 
branch. At some stage, if they looked through all of them, they 
would have come across this. That undertaking could have been 
made, but-- 


o-20 p.m. 


Mr. Bell: To your knowledge, were the specific 
activities of this man whom we have been considering investigated 
by the police? 


Mr. Boukouris: I was told by the police that they were 
aware of his activities. 


Mr. Bell: Is that saying that they were investigated? 


Mr. Boukouris: They never tell us the details of their 
investigation, but I believe they were aware of it. They certainly 
had access to all my files. 


Mr. Bell: I am not sure what you are telling me, since I 
noted what Mr. Blair said earlier, and I believe I have him noted 
accurately, that a person such as the complainant was far better 
to have resigned than to have charges laid and heard in a court. 
That sounds an awful lot like an agreement that the man was told 
Bords to. theveffect; “1lf*you do not resign, there is a real 
likelihood that charges are going to be laid and the matter is 
going to be aired in court.'' Can we clear that one way or another? 


Mr. Boukouris: I do not know what Mr. Blair's intention 
mas there, but! iodo not believe that could possibly be the case. 
There was never any suggestion that I know of, either at the time 
or subsequently, that his resignation was ever noted as a 
possibility until after the board's decision to terminate him. 
That suggestion for resignation came to us from the union. We were 
given to understand by the union that they were acting on his 
behalf and at his request to see if we would accept a resignation 
prior to the processing of the termination which had already been 
decided. 


Mr. Bell: Ms. Bohnen said this morning, when I asked her 
where she believed the rules of administrative fairness had not 
been adhered to, that the evidence upon which the board acted in 
formulating its decision to terminate should have been evidence 
tested by a process whereby witnesses were called to testify and 
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subject to cross-examination and the complainant given an 
opportunity to lead his own evidence. We know that was not done. 
What do you say about Ms. Bohnen's position that it should have 
been done? 


Mr. Boukouris: I would say that if there was some 
question as to fact, it should have been raised in the written 
submission by solicitors, which we would then process. As lI 
describe it now, it would take oral submissions at that stage. All 
the employees' cases went to a discipline committee which received 
written submissions from both sides. 


1 suggest that a grievance settlement board provides sworn 
witnesses on cross-examination and all those things. If he had 
wished to avail himself of that, though apparently he did not wish 
to do so, that is the stage at which that would have occurred. 


Mr. Bell: One last question. In respect of this 
complainant and these actions and the board's actions, has the 
board ever received a legal opinion on whether or not the actions 
of the board and the decision to terminate were or are judicially _ 
reviewable? 


Mr. Boukouris: We did. At the time this was going on, 

the assistant general manager for the liquor control board was 
consulting over the telephone with the firm's labour solicitors, 
whom we have on retainer and normally use. I can only surmise that 
if the case proceeded that way, then they felt we were justified. 
We felt at the time the termination was justified. Subsequent to 
that, we went to the Attorney General's ministry to see if they 
felt we had a case for dismissal and they agreed with us that we 
dids 


We felt we were on firm legal ground. We had consulted our 
own labour lawyers as to whether or not this was a case that would 
justify dismissal and we had been assured orally that it would. We 
notmally consult the solicitors over the phone. We have the same 
firm that we use who are familiar with our collective agreement, 
and our staff-- 


Mr. Bell: I am not talking about grounds for dismissal 
now. I am talking about the process that you used leading to the 
decision to terminate. Have you ever sought and have received a 
legal opinion on whether that process is judicially reviewable? 


Mr. Boukouris: I am not quite certain I know what you 
mean by judicially reviewable. We were told that it was an 
appropriate procedure. Our solicitors never suggested that it was 
not. If we had received a legal opinion that this was not an 
appropriate process, we would have used another one. 


Mr. Bell: Did you seek one? 


Mr. Boukouris: No, but we did tell our solicitors what 
we were doing and all the documents were there. They were fully 
aware of our process, because the process we used for this 
individual is one that between the two boards is probably used 100 
times a vear and our legal cases are all reviewed by our law firm, 
including the-- 
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Mr. Bell: I am finished. Thank you. 


Mr. Shymko: May 1 have a supplementary on the last point 
Cnavewis@rvarsed? Just -one, if you do not. mind, John. 


I understood you to say the solicitor had an opportunity to 
request a hearing with witnesses. According to the notes we have, 
on page 14, the solicitor's request to have a full hearing, 
including the examination of witnesses, was refused by the board. 


Mr. Boukouris: Yes. After this hearing, in which I was 
involved, the second solicitor acting for the complainant 
apparently wrote to the then chairman wanting to appear before the 
discipline committee and was told it would accept a written 
submission, but I understand he was told its practice was not to 
have in-person interviews with a complainant. That was the process 
I was describing to Mr. Bell when I said the discipline committee 
took written submissions from both sides. 


Mr. Shymko: But you had no objection to having witnesses 
examined by the solicitor? 


MresBoukouris: No. 


Mr. Shymko: I am sorry. I came in late and I was not 
sure. 


Mr. Poirier: We have had two different processes 
involved here: the collective agreement, which we have seen about, 
and the Manual of Administration. As I understand it, you were 
following the collective agreement from the beginning to the end. 


Mr. Boukouris: Yes. The arrangement we had then, and 
still follow in a sense, was that we followed the Manual of 
Administration everywhere where it was practicable. Where a 
procedure was already laid down in the union collective agreement, 
that took precedence, and still does. 


We have an arrangement with the ministry. There is a 
memorandum of understanding signed between the board and the 
government indicating that we follow the Manual of Administration 
but that where there is a conflict or where a procedure is laid 
down in the collective agreement, we follow that. 


What this means in personnel matters is that a procedure is 
laid down in the collective agreement, which applies only to 
bargaining unit employees. Since there is no collective agreement 
involving management, volume 2 of the Manual of Administration 
only would apply. 


Mr. Poirier: We read in our notes that at that time you 
were voluntarily following the Manual of Administration and that 
now, if I read well, you are strictly adhering to it. Why would 
there be a change? 


Mr. Boukouris: What happened was that, subsequent to 
this period, the government had a policy of what it calls 
scheduled agencies. There are schedule 1 agencies, which we are, 
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which are obliged to follow the manual. There are schedule Z 
agencies, which are considered to be nonregulatory and a little 
bit more at arm's length from the government, and they are not 
obligated to do so. 


At that time we in the control board were not in the system 
of schedules. We used the manual because it was a good guide and a 
way of avoiding disputes. We always followed it in financial 
matters because it is a good accounting guide. It was a desirable 
thing to have the manual apply. We were not under any formal 
obligation to apply it, although we did so voluntarily. 


Now that we have been placed under schedule 1, there is a 
formal obligation. There is a memorandum of understanding signed 
by the board and the Management Board of Cabinet that says we will 
follow it in a formal agreement, except in cases where the 
collective agreement applies. 


Mr. Poirier: So it is not an implication that you follow 
it more now than before, or differently. 


Mr. Boukouris: No. The whole government arrangement for 
boards, commissions and crown corporations has changed in the 
interim. 


Mr. Poirier: Okay. If I read you well, Mr. Blair, you 
mentioned that if you had to do it all over again, you would do it 
exactly the same way. 


Mr. Blair: I would say very much, having in mind the 
welfare of the individual involved as well as the procedures. 


Mr. Poirier: Right. I do not know if you can answer 
this. When the second solicitor came on the scene, being new, he 
obviously had to start from scratch as opposed to starting where 
the other had left off. He asked for a full hearing. Can you tell 
us why he would not have been able to have had that? 


Mr. Boukouris: I assume the then chairman informed him 2 
that the procedure then in place was not to have hearings with 
individuals, but he could make a written submission. I believe the 
file indicates the letter that went to the complainant stated he 
could make a written submission to the discipline committee but it 
would proceed without a submission from him if it did not have 
one. That was the policy that applied then across the two liquor 
boards. 


PNAC Lejgine 


Mr. Poirier: Would you say the disciplinary action you 
took against Mr. L was any different from disciplinary action you 
might have taken against other employees who faced similar 
allegations? 


Mr. Boukouris: No, I do not think it was. Every case is 
individual. 


Mrs Poirer:°1 fully agrees but Lean talking “apouc 
similar cases. 
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Mr. Boukouris: Out of the nine, I think six resigned, as 
he did. 1 think we had one case where there was a lengthy 
suspension. There was a spectrum of cases. He was in the majority, 
having been allowed to resign. 


Mr. Poirer: Did the employees know that if they were 
caught doing these kinds of things that were alleged, they would 
be facing dismissal? Did all the employees and inspectors know 
that? 


Mr. Boukouris: They would virtually have to know that, 
because the board had proceeded criminally against some of their 
colleagues, and some had been suspended without pay. It was clear 
that the board regarded it with extreme seriousness, I would say. 
Whether a dismissal would come out at the end, no one could say. 


I did not know when this individual appeared before me that 
there was not going to be some explanation that would lead me not 
even to go to disciplinary action. That was the purpose of the 
hearing. At that stage of the game he would not know, nor did I, 
that it might lead to a dismissal. But the employees were all very 
well aware of the seriousness of what would happen in these kinds 
of circumstances. We had people taken out of the office in 
handcuffs in the period immediately preceding this. 


I was amazed in this case when I conducted the second 
investigation--at that time the results of the first investigation 
were filed, and months had passed; they had gone to an individual 
who himself was charged, so there were reasons why he probably 
would not make public these kinds of things. When I had the 
investigation redone, I was absolutely. flabberglasted to find that 
this employee, 10 months later, in spite of a colleague having 
been arrested during that interval, had apparently continued the 
same behaviour. I never anticipated that. 


Mr. Poirer: When the two inspectors went to the 
restaurant to get the letter from Mr. J, was that standard 
procedure, such as they would do for all inspectors they might 
suspect? 


Mr. Boukouris: In a case where a complaint comes from 
the public, yes, they would go to the complainant. The board 
generally avoids proceeding with an anonymous complaint. However, 
when a complaint like that is received from an individual, we try 
to get it confirmed. 


Mr. Blair: May I just make an observation? The employees 
of the Liquor Control Board of Ontario and of the Liquor Licence 
Board of Ontario are all on the same contract. However, the LCBO 
is on a different schedule of the Manual of Administration than 
Our ‘board. Sometimes that causes a little confusion. 


Mr. Callahan: I want to clear up something about this 
personnel manager, I believe it was, who is alleged to have made a 
threat to the complainant. Do I understand you and the chairman to 
Say that this man was absent from the country? 


Mr. Boukouris: No; I was absent from the country. There 
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was an indication that I had pressured a man into resigning, but 
the fact is that I was away. I was in Europe during all the period 
when there was any suggestion of disciplinary action. No decision 
to dismiss him or to do anything with him had been made while I 
was there. I would not have pressured him into resigning, because 
I was pressing for a dismissal. 


There is a letter in your file from me to the personnel 
manager, dated in June-- 


Mr. Callahan: June of which year? 


Mr. Boukouris: This is June 1979. What I said was, 
"Unless it. can be demonstrated to me that the facts are not either 
as stated in the investigator's report or that the explanations 
given at the hearing can be replaced by more plausible ones, I do 
not wish these individuals"--there were two--''to continue in any 
position of trust in any area for which I am responsible." That 
was and remains my position. In the end, the board agreed with me 
in one case and not in another. 


Ms. Bohnen: What is the date on that? 
Mr. Boukouris: June 28, 1979. 


Mr. Callahan: So you actually had a communication from 
the complainant of alleged pressure being placed on him. 1 note 
one of the statements made is that the lawyer he finally got never 
complained about the pressure. However, you did have notice well 
prior to that lawyer writing his letters, did you not? 


Mr. Boukouris: No, I did not. The first suggestion I had 
that he had been pressured came from the Ombudsman. 


Mr. Callahan: I am.sorry. 


Mr. Boukouris: This is simply a letter of recommendation 


from me asking for dismissal-- 


Mr. Callahan: What I am trying to get at, and I cannot 
find the name of the person, is that the allegation is that 
pressure was brought to bear on the complainant. Who was that 
allegation against? Was it against you? 


Mr. Boukouris: It was against me and the personnel 
manager. 


Mr. Callahan: The personnel manager is the one who 
witnesses claim they heard--is it not? 


Ms. Bohnen: No. 

Mr. Callahan: Who is it they are claiming they heard? 

Ms. Bohnen: The personnel manager admits that. He told 
us that after the board decided to seek termination of Mr. L's 


employment by dismissal, he was instructed to ask for his 
resignation instead. The allegation that someone was overheard 
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threatening him at the investigative hearing is an allegation 
against Mr. Boukouris. 


Mr. Callahan: Is he saying he was not in the country at 
the time? 


Ms. Bohnen: He was in the country, as I understand, at 
the investigative hearing; it was after that he was out of the 
country. There is no allegation against him during that period of 
time. 


Mr. Boukouris: There was no question then of a 
resignation that I am aware of. 


Mr. Callahan: In the material that was received, has 
there ever been a letter received or any attempt to obtain a 
letter from the lawyer who was appearing for the union at the 
initial investigative hearing? His name has been put forward; I do 
not wish to repeat it again, if that is a rule of the game. 
However, has there ever been a letter to say yea or nay to the 
fact that he was there? That is a very essential item. The 
complainant says he did not have a lawyer. 


Ms. Bohnen: There is no question that representatives of 
the union, including a solicitor employed by the union and an 
articling student from the Ministry of Labour, were there. They 
had not been retained by the complainant. They were there because 
they had been notified by the board that this investigative 
hearing was to take place. They were not his representatives 
except in so far as he was a member of the bargaining unit and the 
collective agreement. required that a union representative appear. 


Mr. Callahan: There is no question that there was a 
lawyer there, and I think the complainant's statement is that 
there was no one there to represent him per se. 


Ms. Bohnen: He has said his lawyer was not there, 
precisely. 


Mr. Callahan: I note that in a letter there were words 
to the effect that the evidence of these two investigators, which 
I gather was looked at by the boards and on the basis of that a 
decision was made, was viewed as being good, solid evidence 
because they had appeared before the board on numerous other 
occasions. Because of their professionalism and because they had 
appeared before the board on numerous other occasions, that was 
the reason reliance was placed on their investigation. Is that 
correct? 


Mr. Boukouris: They were long-term employees who 
professionally investigated. They were former police officers 
hired for their police experience. j 


Mr. Callahan: Am I correct that these two gentlemen also 
had carried on their proceedings together for some considerable 
period of time? 


Mr. Boukouris: They were long-term employees who before 
that worked for the Ontario Brewers' Institute as investigators-- 
One did, and the other one was a Peel region police officer. 
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Mr. Callahan: At what you call your initial 
investigative hearing, I gather you were looking to get some 
acknowledgements from the complainant. 


Mr. Boukouris: Not necessarily acknowledgement. 
Se 
“Explanation, iswthe word, 


Mr..Gallahan: wet us sayihe had salrdatoryours Iedoimce 
intend to tell you anything." What would you have done? 


Mr. Boukouris: At that stage, [ suppose we would have 
had to conduct further investigations. At that stage, I would have 
probably had gone to the police. However, it did not happen; it is 
hypothetical. At that stage I would have had to go back to the 
board and say: "I have these investigators’ reports. The employee 
declines to offer any explanation." I would suggest to the board 
that it let the police deal with that as it was already dealing 
with a branch with a lot of other employees. 


2:40 p.m. 


Mr. Callahan: This is hypothetical, but I would like to 
know what the practice is. If he had said to you, "I have a right 
to remain silent, and I intend to do so," I gather you would have 
concluded that investigative hearing and gone to the police. 


Mr. Boukouris: In a case such as this. These were 
unusual disciplinary cases. Most disciplinary cases you come up 
against concern absenteeism, drinking on the job or something. In 
this case we were dealing with a violation of the Criminal Code. 
At that stage, I would feel we did not have within the board any 
means of carrying on with our own report. I would have sought some 
advice from the board or its solicitor. I would suspect my 
inclination would have been to try to get some resources from 
outside the board, because we were not equipped to deal with it. 
That did not occur. 


Mr. Callahan: Would you also have suspended him if he 


had not said anything? aS 


Mr. Boukouris: I would have suggested suspension pending 
the continuation of the process. We decided discipline was 
warranted. We also suspended his pay; I would note that could have 
triggered an opportunity for a grievance on the basis of the 
collective agreement as well, but he did not grieve the suspension. 


Mr. Callahan: Recognizing what you have said, did you or 
anyone else there say to this man, "You have a right not to say 
anything?" 


Mr. Boukouris: I made it quite clear that the only 
reason he was there was to offer an explanation if he had one. 


Mr. Callahan: Did you go one step further and tell him 
that if he did not offer an explanation, the matter would be 
turned over to the police? 


Mr. Boukouris: No, because at that stage I would not 
have made that determination; I had until the end of the hearing. 
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You are asking, what would I then have recommended to the board? 
During the period of the hearing, I would have just put an end to 
it. I have done that on other occasions when we have had an 
investigative hearing. I have also had subsequent cases in which 
an individual has said he does not want to tell me anything; we 
have just adjourned the hearing. 


The whole purpose of having an investigative hearing 
provided for in the collective agreement is to have an informal 
way, because it sometimes happens there are acceptable 
explanations. There are very few cases like this that go forward 
in such a formal way and become a difficulty. 


Mr. Callahan: Do you recall distinctly telling this man 
he had a right. not. to say anything at all? 


Mr. Boukouris: Oh, yes. He was certain of that. It was 
made very clear to him that speaking to me was a voluntary matter. 
He volunteered himself and made no effort to deny the allegations. 


Mr. Callahan: However, there is a distinction. You are 
saying you told him it was simply a voluntary matter. What 1 am 
asking is, did you distinctly tell him he had a right to say 
nothing at all? 


Mr. Boukouris: Yes. 
Mr. Callahan: And it never went beyond that stage? 


Mr. Boukouris: He did not decline to speak to me. In 
other words, he did not have to offer any explanation if he did 
not wish, and he knew that. He did. 


Mea.cdtlahnane ALLSricht-. Thank you. 


Mr. Philip: Could I ask a supplementary on that? Why 
would you not have gone to the police in any case? 


Mr. Boukouris: At that stage we were in a difficult 
situation already. We wanted to deal as gently as we could with 
the employee; he was an older man. It was an effort on our part to 
try to deal with it as easily as we could. The other cases before 
the police were more severe than this one appeared to be, on the 
face of it and with hindsight. 


When we looked at the facts, it was indeed a disciplinary 
matter, but it seemed that it probably would be best dealt with 
internally. We probably could have gone to the police. As things 
have developed, perhaps we would have been better to do that. At 
the time we were dealing with it, it seemed to be a staff 
disciplinary matter. _ 

Mr. Philip: You went to the police in all tie other 
cases, did you not? Or did they lay charges on their own? 


Mr. Boukouris: No. What happened was that some 
allegations of a more serious nature were made against other 
employees; the others that led us to call the police were 
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allegations that people were actually paying bribes to receive 
licences. The kind of allegation in this case was‘a situation of 
accepting--I think there is a distinction to be made. 


In the other cases, once the police came in, they laid 
charges in matters identical to this individual's case. As you 
know, when the police are called, even though the board asks them 
to come, it is then their matter to deal with; you cannot control 
how the police conduct their affairs. At that stage we did not 
know which of the employees the police would try to charge in the 
end. They had already charged some when we dealt with this 
individual. There was no way for us to control the police 
investigation. 


Mr. Pierce: Mr. Blair mentioned some figures that were 
touched on again by Mr. Philip, regarding the number of people who 
actually were involved at that time. Could we have that again? 


Mr. Blale: Nine. 
Mr. Pierce: And the dispositions of the nine? 


Mr. Blair: Just a minute. Six resigned, including the 
complainant in this case. Two of the six took early retirement; 
they had put sufficient time in to enable them to get a pension. 
Two were reinstated. They were all suspended without pay. Two were 
reinstated by the grievance settlement board with a full payback 
from the time they were suspended, which was 21 months or 
something, a year and considerably more. One is still with us and 
one has passed away since. Another person, who is alluded to in 
the report to the Ombudsman, was suspended for 90 days without pay. 


Mr. Pierce: Okay. Following along, you mentioned the 
complainant in this case was given the usual one week's severence 
pay for every year of service but you did not explain how you came 
about giving him his car at a reduced price. 


Mr. Blair: As I understand it, he paid--was the car 
leased? = 


Mr. Boukouris: It was a leased car. He bought it from 
the leasing company. 


Mr. Blaire Inere iS. a .markaown on 1c- 


Mr. Pierce: Was it not a car owned by the Liquor Licence 


Board of Ontario? 


Mr. Boukouris: No, the LLBO does not own any vehicles. 
It was a leased vehicle and he bought out the lease. The effect 
was that it was a good price for a used car but it was the 
existing valuation of the car. 


Mr. Pierce: All right. The way it comes out in the 
material, it was really a deal offered by the LLBO for the 
complainant to get a good buy on a good car. 


Mr. Boukouris: The board has offered these vehicles for 
sale to employees. Most of the inspectors have leased vehicles. It 
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has been a practice of the board that when the lease comes to an 
end or a vehicle is no longer required, if the employee wants to 
keep the car as his own, he can pay to the lease company what we 
would have received for the vehicle. The board gets the same 
number of dollars it would have got anyway, but in effect there is 
no markup on the deal. The employee gets a better price but it is 
the same price the board would get for the car from any buyer. 


Mr. Pierce: The only other question I have is, now that 
we know the complainant was unemployed for two years following his 
suspension, would he be entitled to unemployment insurance for any 
part of the two years he was out of work? 


Ms. Bohnen: I would think he was. 


Mr. Pierce: Did he collect that money? It was mentioned 
how much money he had received in that period of time. 


Ms. Bohnen: I do not know whether he received it or not. 
I would think he did receive unemployment insurance payments. 


Mos Pierce: That is all. 


Moe Philipwiltialycan raise a, pointyot order; because: 1 
think it is important, it seems to me this is a terribly 
complicated case and I want to deal with it in its entirety today; 
at the same time we have the Workers' Compensation Board waiting. 
Would it not be fair to the WCB people to ask them to accept a 
rescheduling so that we can deal with this properly today, while 
all the information is fresh in our minds? Can we dispose of this 
case today and not have these people waiting outside for a hearing 
that will probably not occur today? 


Mr. Bell: Some additional information to help you decide 
that point, the WCB is scheduled to appear before you again 
tomorrow morning and again Monday morning. 


Mr. Chairman: Monday afternoon. 


Mr. Bell: I am sorry, Monday afternoon. Where is Niki 
Catton? She is outside with Mr. Warrington and other board 
representatives. They should probably hear this. It is only 
administratively fair that they do so. 


It would seem to me we can find that extra hour and a half 
we would otherwise use to deal with the Workers’ Compensation 
Board this afternoon, either tomorrow or Monday and at the very 
worst Tuesday morning. Other than the inconvenience to the board 
members, who have already come and have been here since 2 o clock, 
it can be done. 


50 p.m. 


Mr. Warrington, I will tell you what is being discussed. As 
usual, my predictions on time are wrong. The committee is going to 
g0 beyond three o'clock with this. The subject for discussion 
tight now is that the committee should continue to deliberate in 
Camera as soon as it has heard this matter. The suggestion has 


0-22 


been made that we start fresh tomorrow morning, rather than have 
you and your colleagues cool your heels outside or here for the 
next indeterminate period. Because we are seeing each other 
tomorrow and Monday, we probably will finish all those. 


Do you have any problems with that suggestion? It is 
probably preferable in terms of what everybody has to do back at 
one's offices. 


Mr. Warrington: No, I have no problems with that. 


Mr. Bell: My apologies for bringing you down. I thought 
we would finish it, but we did not. It just shows you how 
consistent I am in my scheduling. 


Mr. Warrington: Sir, we have been here before. 


Mr. Bell: That spoke volumes, yes. Thank you. Please 
take my congratulations back to Mr. Alexander. Thank you. 


Mr. Chairman, I guess if the decision has been made now, we 
will let Parkinson's law take over. 


Mr. Chairman: The member for Prescott-Russell (Mr. 


Poirier) has a supplementary. 


Mr. Poirier: Pertaining to these two who were 
reinstated, would you know if the allegations, the charges they 
faced, were similar to the ones Mr. L faced? 


Mr. Blair: No, they were charged initially with 
acceptance of benefits and uttering. When the court case came on, 
the charge of accepting benefits was withdrawn, and they were 
convicted of uttering. 

MuacPoLrienwsoGraient uttering. 

Mr. Blair: Wes. 


Mr.. Poirier: Which would be, ain your (eyes, a very 


serious offence too? 
Mr. Blair: -Oh aves. 
Mr. Poirier: And they were reinstated? 


Mr. Blair: The union took their case to the grievance 
settlement board and there are the results. 


Mr. Callahan: With reference to the comment that was 
made about receipt of unemployment insurance benefits, could I ask 
either Mr. Bell or yourself, is that a matter that is considered 
in terms of reducing the settlement? 


Mr. Bell: The Unemployment Insurance Commission is now 
subrogated to all wrongful-dismissal recoverers. 


Mr. Callahan: That is what I am getting at. If we make 
our award here-- 
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Mr. Bellaailt.is his problem: 


Mr. Gallahan: I want to be sure about this. We do not 
have to take that into consideration and deduct that from the-- 


Mos IBeLUsmNO, it. 71s Like OULP: 
Mr. Callahan: That is what I thought. 
Mr. Bell: It is his problem. 


Mr. Callahan: I thought perhaps that helped ny 
colleague, because he was looking at that in terms of a deduction 
from a settlement. 


Mr. Bell: There is a problem of income tax, which is his 
problem and not ours. 


Mr. Pierce: A,question for clarification-- 


Mr. Chairman: The list now is Philip, Smith, Shymko and 
Henderson. 


Me. Philip:/ Ido mot mind if Mr. Smith wants to go ahead. 


Mresomithea thotight Mr. Blair. said this morning that 
the two people who were reinstated were charged with almost the 
Bame charges as Mr. L. 1 am just trying to elarify this. Did you 
say that if he had applied to the grievance settlement board, he 
would be apt to get reinstated as well? 


Mr. Blair: No. What I suggested was that it is a puzzle 
to the board why he did not pursue this at the grievance 
settlement board, especially after its treatment of the 
application for reinstatement by two of his colleagues. 


Mr. Smith: You did not actually make the statement that 
he may have been reinstated? 


Mr. Blair: He did not apply. 


Mr. Smith: I know he did not apply, but I wondered if 
you had made the statement that if he had applied, he may have 
been reinstated. 


Mr. Blairs Lesaid it was a puzzle to us why he did not 
go there anyway, in the first place, especially after their 
treatment of two of his colleagues. But the union was not 
PrppoTbing Mr. La that 1s) the-- 


Mr momithiethal ieathe battling thing right there. 


Mr. Callahan: Did this reinstatement of these two other 
employees take place before or after the time his rights had run 
out under the act? 


Mr. Blair: The reinstatement had taken place in the 
early part ot 1981. The grievance had been launched well in 
advance of that. 
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Mr. Boukouris: The grievance had been launched at the 


time of this case. 


Mr. Callahan: So he would have had knowledge of their 
reinstatement before the time ran out on his opportunity to grieve. 


Mr. Boukouris: He would not have known the outcome, but 
he knew that the union had grieved on behalf of his colleagues. 


Mr. GallahaneiThere is %a very distinct difference 
between the two, and that is why I would like to pin this down. It 
is fine to say he would have known the result, but if the result 
was known after his right to seek a grievance had expired, that 
really is a total irrelevancy. I would like to clarify that in my 
own mind in making a decision. 


Mr. Boukouris: He would have known only that the 
grievance had been made, but the decision was subsequent to that. 
He would have known that his colleagues had gone to the grievance 
settlement board. 


Mr. Callahan: But he did not know the results. From what 
the chairman iS saying, I think the inference is, why would that 
not spur him on to bring a grievance. I got the impression from 
that that you could infer something from his failure to do so in 
knowing they had achieved the result they had. I just wanted to 
clarify that. If it happened after his rights had expired, what 
difference does it make? It is irrelevant. 


Mr. Philip: I have a problem with the fact that we have 
two diametrically “different versions*of the truth. 1t is more 
polite than saying that somewhere in this problem somebody is 
lying, and I am not saying who at the moment. That is the problem 
we are facing. Either he was pressured to resign or he was not 
pressured to resign, and in the pressuring his rights were taken 
away or they were not taken away. That, to me, is the issue at the 
moment. 


You gave us a line that was almost a throwaway, and I just 
want to catch it to make sure I heard it. Did I hear you say the 
union approached the board in some way and suggested that perhaps 
the best solution would be for him to resign? 


Mr. Boukouris: When this matter came up before the 
Ombudsman and I tried to sort out what had occurred, because my 
direct dealing with the matter as the man's supervisor was only at 
the investigative hearing, I discussed the matter with the union 
shop steward, who was present at the investigative hearing and who 
was acting on behalf of [name withheld] through his union role as 
a shop steward. When this suggestion was made, I asked him if 
[name withheld] had complained to them about being pressured to 
resign, because I was trying to see whether or not this really had 
occurred. 


Mr. Bell: I have to interrupt for a moment and do 
something that Hansard does not like. There have been two 
references to the individual's name in the last 15 seconds. Would 
Hansard delete those references, please? 
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Mr. Philip: Can you just back up and start the answer 
again? : 


Mr... Boukourace= 1 amfsotiami liar) with! 2t¢6 that: at» is-hard 
Bree LOCO tC eeesirsOnry’. 


Mr. Bell: We used to fine you cookies when you did that. 


Mr. Boukouris: I had not heard such an allegation 
Betore, so, to try to’ get to the bottom of it: and see if this had 
indeed occurred, I asked the union representative who had been 
looking after this case and others whether the individual had 
complained to him, even if he had not come to management, that 
this had occurred. He told me that when the individual and the 
union knew he was to be dismissed, the complainant asked the union 
if it would approach us on his behalf about whether or not the 
board would accept a resignation before the actual termination 
procedure was carried out. That is my only knowledge of how it 
occurred. 


Mr. Philip: Was a notation made on Mr. ipue wet he jor vis 
there anything in a document form from the union, on a personnel 
file or anything else you could get your hands on and present to 
the committee that would document that, at least in the union's 
mind, he had approached it and suggested himself that he should 
resign rather than be fired? 


Mr. Boukouris: No. I simply asked this individual, and 
when we had a meeting with Dr. Hill and his staff, this individual 
from the union made the statement that the suggestion for the 
resignation had been the employee's. 


ee p.m. 


Mr. Philip: Were there witnesses to that statement, or 
was it a private conversation between you and the union rep? 


Mr. Boukouris: The people at this table were all there. 
Meweponnen: Lt liwastthere, viidoinot recall it. 
Mr. Philip: I have not seen it in any of the documents. 


Ms. Bohnen: I would just like to remind you, gentlemen, 
that this synopsis which I tried to present this morning was 
submitted to the board quite some time ago and the board agreed 
with us that this was an accurate reflection of the facts of the 
case. It is important that you remember that. 


Mr. Philip: If this was submitted to you, why would you 
not have said, "Wait, there is an additional key factor; the union 
approach does not suggest a resignation in the first place." I am 
sure you read this synopsis. 


Mr. Boukouris: We were all in the room together. I think 
the chairman and Mr. Grannum were there. That is what occurred. 


Ms. Bohnen: Our recollection of the facts is simply 
different and as it appears in the synopsis. 
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Mr. Boukouris: It was, and it remains, my understanding 
that this 18 where the resignation indication came from. My 
position was, and it remains, that dismissal was appropriate. In 
my mind at least, there was never any thought of resignation. When 
I came back into the office, it had all occurred. 


Mr. Callahan: I am sure I have seen in this report--and 
maybe counsel can help us in this regard--a statement by Dr. Heat 
that the union did not do that. Am I correct in that respect? 


Ms. Bohnen: I do not think the union did that. 


Mr. Callahan: I think it is recorded in the facts. Maybe 
you can show me where it is; I have seen it, but I cannot Find Jicr 


Ms. Bohnen: Just a minute, I can easily find it in the 
report. 


Mr.. Callahan: “I ‘think it” is®at pazge™399No, Sl eam sorry? 
I thought it was. 


Ms. Bohnen: If you look at page 41 of the report in your 
material, the second full paragraph down, about halfway through it 
says, "The board met on July 23, 1979, and decided to dismiss the 
complaintant based on the findings....It would appear that the 
board also decided the complainant would be given the option of 
resigning." 


After that, although this paragraph does not state it, the 
then personnel director was charged with the task of contacting 
the complainant and inviting or obtaining his resignation. That is 
where it came from. 


Mr. Shymko: Is it possible to obtain some statement from 
the individuals to whom you refer? We have three witnesses who 
admit that some statement was made. We have the Ombudsman's office 
indicating it does not recall such a statement being made. Could 
we have a statement from the particular individual? 


Ms. Bohnen: I must say I am not sure what the statement 
is, even. None of us recalls the union representative, at this 
meeting to which Mr. Boukguris refers, saying that at the time of 
which they were speaking, more than three years before, the union 
suggested to the board it would be a good thing if Mr. L were 
permitted to resign. We have no recollection of that. 


Mr. Boukouris: My understanding of it was-- 


Mr. Bell: Wait a minute; so what? This case is not going 
to stand or fall on whether the union suggested he resign, he 
suggested he resign or, with respect, Mr. Boukouris suggested he 
resign. 


The fundamental point of your case is that this man was not 
dealt with in an appropriate way. We know now that the board had 
made a decision to fire him, which was known to him before he 
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resigned. Speaking for myself, and to the extent that I have to 
Bsesist the committee, that is enough. Mr. Shymko, I really think 
it is a distracting issue. 


Mr. GCallahban:oWith ‘respect; invorder to arrive at that 
decision--and that is the unfortunate nature of this beast--had 
there been a hearing, with examination and cross-examination, 
particularly since the decision was based on a question of 
credibility, all this would have been unnecessary. 


If the decision of this committee were to order a new 
hearing, it would be an impossibility because of the 
practicalities of time and the fact that witnesses are dead. To 
get to the nub of that, for myself anyway, there has to be 
something to allow me to examine it independently. It probably 
would not be the way we would do it if it were fresher and we 
could have ordered a new hearing to determine the question of 
whether the complainant was fairly treated or whether the facts 
were as telated by the board as opposed to the complainant. 


I agree with you that we should not be involved in trying to 
retry the case ,but the fact is that we cannot send it back for a 
new hearing to arrive at that decision. You have to find something 
to decide which approach you take. 


Mr. Bell: My point is. that if we agree with Dr. Hill--I 
believe the board does not differ with that--that the central 
issue, the key issue, is whether he was dealt with in a fair way, 
then it is not necessary to decide who initiated the suggestion to 
resign. 


Mr. Callahan: I will accept that. 


Mr. Bell: Be it the union, the individual or somebody on 
behalf of the board. The other thing you have, which is not 
contradicted, is the finding of Dr. Hill that the personnel 
representative admitted he made that statement to the individual. 
What you do know is that between that man's ears before the 
decision was taken to resign was that prospect of a criminal 
investigation. 


Mr. Shymko: Were all the individuals in the nine cases 
you teferred to charged, or was it only three who were charged and 
six resigned? 


Mr. Blair: There were eight out of nine. 


Mr. shymko: Eight of the nine were charged. The only 
person who was not charged was who? Was it this one? 


Mr. Callahan: While you are finding that out, could I 
Elarify something? Is it the practice now that if there is a board 
hearing that the complainant is entitled to have counsel appear 
and examine and cross-examine witnesses? 


Me. belu-) There wasea decision,out of the High Court 
within the last year that said that even though a body is not 
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required to hold a statutory hearing, where it has adopted a 
practice of hearing, it has to go all the way, including the 
calling of witnesses, representation by counsel and 
cross-examination. It is not a union case, but it is quite clear 
that you may impose upon yourself the rules of the Statutory 
Powers Procedure Act. While I am not legal counsel for the board, 
it might well have to do that now in every case. 


Mr. Callahan: I am asking so we are not into this again-- 


Mr. Shymko: I want to have clarification from the board 
on point 8 of the synopsis from the Ombudsman, saying that at the 
time that the investigative hearing was held into the allegations 
in this case there were various employees of the board who had 
been criminally charged with accepting benefits, among other 
offences. I want to know whether the nine cases were the ones that 
existed at the time. 


Mr. Blair: There were six cases. That did not include 
Mr. L. Five were proceeded with. In one case the individual was 
very ill. He had his time in, so I guess they withdrew them and he 
retired. The five were proceeded with in the courts, and there 
were three convictions on accepting benefits. The two we alluded 
to went to the Crown Employees' Grievance Settlement Board and had 
the charges against them withdrawn regarding the acceptance of 
benefits. They were convicted of uttering. 


2 LOS p.m. 


Mr. Shymko: You are saying that of the nine cases, six 
individuals were charged with a criminal offence? 


Mri. Blaix :a ves. 
Mr. Shymko: Originally, you mentioned nine cases. 


Mr. Blair: That included others who were in difficulty, 
including Mr. L. 


Mr. Shymko: Of these six people who were charged, how 
many of them resigned? 


Mr. Blair: Four. Two took retirement. The charges were 
withdrawn against one, but the other one in the Ottawa area was 
charged and he took an early retirement too. He was charged and 
convicted. The two other people who had responsible positions in 
the inspection department all resigned. 


Mr. Shymko: So when you speak of the six resignations 
you ered eatlier, some of these were resignations following 
the laying of charges? 

Mrs Silaire wes: 


Mr. Shymko: They were not resignations without any 
charges being laid? 


MresDBDlair eno; 
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Mr. Shymko: These were resignations following criminal 
charges? 


Mee platre Yest 


Mr. Shymko: In other words, it was quite different from 
this situation here obviously? 


Mr. Blair: There was another one who resigned rather 
ehnan-- 


Mr. Shymko: Two were reinstated after a suspension of 21 
months and one was suspended for three months. These three were 
charged, obviously? 


Mr. Blair: The one who was suspended for three months 
was not charged by the police. That was internal. 


Mr. Shymko: Were the two who were reinstated after a 
21-month suspension charged? 


Mr. Blair: They are the ones who were charged with 
accepting of benefits and uttering. The acceptance of benefits 
charges were withdrawn when the case came to court, but the 
charges of uttering proceeded and they were convicted. 


Mr. Shymko: The Ombudsman's office says those 


individuals who were charged included the director of inspections 


Bid. his assistant. 
Mee Blair yes: 


Mr. Shymko: Were these the two who were reinstated later 
on? 


Mrs Bair:4 Nov 

Mr. Shymko: These are the two who resigned subsequently? 
Mr. BlairtiYess 

Mr. Callahan: They took early retirement, those two. 


Mr. Blair: I do not .know what the details were of that. 
They both retired. I guess they had the service. 


Mr. Shymko: These things were happening at approximately 


the same time as the complainant's particular case was being heard? 


Mr. Blair: The one we are dealing with today? 
Mr. Shymko: Yes. 
Mreeblaicel Yes. og ustiviny advanceiof it. 


Mr. Shymko: It was just in advance of this? 
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Mr. Blair: I think these people had charges laid in 
March or April 1979. This came on in June, afteriMr yo Boukouris 
took over the responsibilities as acting director of inspections. 


Mr. Shymko: Do you recall if there was any negative 
publicity? Was the thing publicized in the papers? 


Mr. Dlait:soure, ml cawas. 
Mr. Shymko: Quite substantially? You seem to smile. 


Mr. Blair: For some strange reason, as Leneardmit. 
channel 9 was taking pictures of these people when they were taken 
out to the paddy wagon. We hoped that would be a deterrent to 
others, but in some cases it did not work. 


Mr. Shymko: Do you think this publicity was negative to 
the agency? No institution today wants to be publicized in the 
media as full of corruption and having inspectors who are dealing 
with individuals in a very unethical manner. Was the board 
concerned about its image? 


Mr. Blair: I was not there then, but when I came on the 
scene 1 was warned in advance that there was a little tidying up 
to do down there. 


Mr. Shymko: In other words, an internal resignation 
quietly done within the confines of the board and its procedure 
would not probably hit the fan--pardon me. 


Mr. Blair: I heard you the first time and I think you 
are right. 


Mr. Shymko: It would probably be less condusive to that 
type of negative publicity. The preferred thing would be to speak 
to the individual and have him resign. It would not be publicized 
and that would certainly be to the benefit of the board, would you 
not say? 


Mr. Blairs Yes. "That is*whateletried’totconveygain my 


earlier remarks. 


Mr. Shymko: Can we conclude from the questions that were 
raised by the members of this committee the reason you did not 
charge him was that his resignation obviously had something to do 
with trying to keep the name and the reputation of the board 
following all this publicity? You did not want another case to add 
to the list. 


Mr. Blair: I was not there at the time. As I understand 
it, and | have talked to the union reps on this case myself and 
with others, I think they were also being as fair as they could to 
the individual, having due regard to the fact he was in his late 
50s. Also, there was the fact that if he wanted to be relocated 
in another area of employment, the board would make it as easy as 
possible for him. That was the advice he got from the union as 
well, I understand. 
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Mr. Shymko: The board would make it as easy as possible 
for him. At the same time, this would be in line with the board's 
reputation in trying not to add more to the media publicity, which 
was an irritant, I am sure, at the time. 


Mr. Blair: I think there is a lot to be said for doing 
things internally without all the news media looking at you. 


Mr. Shymko: May one conclude that considering an 
agency s concern to keep its name clean, it would be tempted to 
use some form of pressure to have a person resign rather than to 
dismiss the person? 


Mre Slairs f do not think 1 would be right in trying—to 
answer that question. We are all human beings. We have certain 
feelings for our fellow human beings. If some of them go astray, 
we try to straighten them out and do it the best way possible. 


Mr. Shymko: But you do admit there was a concern about 
the publicity and the board was trying to avoid it as much as 
possible? 


Moo blair: Ohyeryes. 


Mr. Shymko: And that laying charges would be simply 
adding to that negative publicity? 


Mr. Blair: I am sure this complainant knew full well 
what had taken place with his fellows, including his superiors. 


Mr. Poirier: I think somewhere in there it was mentioned 
that the then personnel manager had admitted to you in your 
investigation that if Mr. L did not resign, he would or could be 
faced with charges. 


Ms. Bohnen: Yes. 


Mr. Poirier: Returning to that, I would like to know 
whether the board asked the then personnel manager if that was 
true? Did the board accept that the manager did say that to Mr. L? 


Mr. Boukouris: We have no way of knowing what he might 
have said. Knowing how the police investigation operated, the 
board would neither be able to have someone charged nor prevent 
him from being charged. Our experience in the other matter was 
that once the police were on a case we were never consulted as to 
What charges, if any, would be laid. In fact, in some cases after 
aman was arrested, a month passed before the board was officially 
informed what the charges were. All that a personnel manager could 
Say would be that there was clearly a risk of that when others had 
been charged. 


Ms. Bohnen: He could also say that he would turn 
material over to the police, which is what we believe he said. 


Mr. Boukouris: That could happen. But whether or not 
they would be charged or whether the police would proceed with it, 
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is not something any agency has control over. Once the police are 
proceeding with a case, we would have no influence over it. 


Mr. Poirier: I fully realize that, but what I am trying 
to find out are the exact words the then personnel manager would 
have said to Mr. L at that point. Do you have any idea? 


Ms. Bohnen: What we believe he said was that unless he 
resigned, the material would be turned over to the police and he 
could be charged. That is contained in the synopsis. lI believe 
this man is still a board employee. 


Mr. Boukouris: No. 


Ms. Bohnen: Then he is not. The board has known that we 


presented that evidence. 


Mr. Poirier: Right. No matter what that then personnel 
manager would say to Mr. L, it would be in an official position. 
If the then personnel manager did say something like that, pig 
would reflect on the board. The board would have responsibility 
for whatever the then personnel manager would say or would not say 
to Mr. L. I think we could agree on that. 


Mr. Boukouris: Yes. 


Mr. Henderson: I want Mr. Bell to be present for the 
second of my two questions. Could you take the next person on the 
list and come back to me? 


Mr. Baetz: In the absence of our legal counsel here, I I 
heard the comment about the union's involvement in this not 
mattering much strictly from a legalistic point of view. I am 
sorry Mr. Philip is not here as well. I am not a lawyer but I 
would think the union's involvement in this matters a great deal. 


3.20 p.m. 


I think we should be very sure and we should hear once again 
from the Ombudsman and from the board precisely what the union's 
role was in this. Did they convey to you that they were not ready 
to support this particular case? ‘ 

I am sorry if I missed this, but the board and the 
Ombudsman's office had a meeting, apparently, at which time there 
was no union member present. 


Mr. Blair: There was one. 


Mr. Baetz: There was one present. There seems to be one 
unanswered question then. Did the union representative at that 
meeting make it clear that the union had more or less washed its 
hands of its particular member, Mr. L in this case? Was that made 
pretty clear at that meeting? 


Ms. Bohnen: At what time? What meeting are you talking 
about when you say-- 
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Mr. Baetz: I am talking about the meeting you and the 
board apparently had. I do not know when, a year ago or whenever 
it was. 


Ms. Bohnen: That meeting was relatively recent. By the 
time of the meeting, I am sure you realize there was no action the 
union could have taken on this man's behalf. 


Mr. Baetz: But the union would have a memory on this and 
would have to say either, "At the time all this happened, we were 
ready to defend our member," or, "We felt there was not a case 
there,'' and wash its hands of it. I think this is very important, 


even though in a strictly legalistic way it may not matter much. 


Mr. Blair: Mr. M, the union representative, was there at 
Our request. 


Mr. Baetz: He was at the meeting you had with the 
Ombudsman's office. 


Mr eb leireeyes: 
Mr. Baetz: When did: this occur? 


Mr. Blair: Last November. He was there as a resource 
person to inform both parties of the union's position all along in 
Bonnection with Mr. L. 


Mr. Baetz: He recalled very clearly what the union's 
position had been in respect to Mr. L? 


Mrablaixy:-Yes. 


Mr. Baetz: He conveyed this quite clearly at that 
meet ing? 


Mryablaireelaamenot going to say i yes orono te that,, but 
the very fact that he came with us at our request to have a 
dialogue with the Ombudsman and his staff would indicated quite 
clearly what his position was because he was active in the union 
at that time and has very clear memories of what took place. 


Mr. Baetz: Did anybody at the meeting between the board 
and the Ombudsman ask the union representative what role the union 
played in this whole matter at the time, or did he just sit there 
and say nothing throughout the whole meeting? 


Ms. Bohnen: I do not recall that he said anything about 
their stand at the time. We interviewed, during the course of the 
investigation, every union representative who was at the 
investigative hearing and asked them whether they advised Mr. L of 
any course of action and what position they took. At that time 
their memories were somewhat hazy and they were not entirely 
consistent with each other. 


That is why I said the overall impression we obtained was 
Pnat had Mr. L said, “Union, 1 want to make a grievance, do it for 
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me," they would have done it, but they were not encouraging him to 
do that. It went so far as one person saying to him, "They have 
got you cooked." 


When the complaint first came to the Ombudsman, it was 
received directly from the union and what the union had to say 
then shows how recollections can fade over time. They now say: "At 
any given moment during that period we were confronted with a 
large number of members who were in fear of their jobs and their 
personal reputations and unaware of what rights they were entitled 
to under the collective agreement and under the Crown Employees 
Collective Bargaining Act. 


"Tn Mr. L's case, he did not contact us with what happened 
to him in employment...and we were powerless to carry a grievance 
forward on his behalf because of the delay." 


That is not completely accurate; there were union 
representatives at the investigative hearings. l think the best 
evidence we will get on what position the union took was that had 
he pressed his case and asked for its assistance, it would have 
given it, but it did not encourage him to press a grievance. 


Mr. Blair: Mr. Baetz, may I ask a question here before I 
forget? May I ask the solicitor for the Ombudsman's office who 
wrote that letter? 


Ms. Bohnen: This is signed by the general secretary of 
the Ontario Liquor Boards Employees' Union and it is dated 
September 16, 1982. 


Mr. Blair: By whom is it signed? 
Ms. Bohnen: I do not want to give a name. 


Mr. Blair: That was not a trap question. I am sorry. I 


can get thatelLater. 
Mr. Baetz: It is like alphabet soup. 
Ms. Bohnen: Mr. Q. You are right. 


Mr. Baetz: I heard legal counsel say the participation 
of the union in all this does not make much difference from a 
legalistic point of view. I accept your judgement on that, Dit al 
still think, from a different point of view, the role of the union 
here is important. I was trying to get a better reading on how 
willing..it was /tomgo)tombatiirorsithie) person. 


I am not too impressed by the comment that the union, in 
effect, said to Mr. L, “You had better forget it and resign 
because they have you cooked." In any dealings I have had with 
unions--and I do not say this in a pejorative way at all--even if 
it thinks the employer has its member "cooked," if it has a 
feeling an injustice is being done, the union will fight. 


I am very much impressed by the fact, without being very 
precise, that you get the general impression the union did not 
have its heart in this one. 
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Ms. Bohnen: It did not because, I suggest, just as Mr. 
Shymko suggested the board was shy of additional publicity 
stemming from further charges, the union was equally so. There are 
lots of news clippings from the day to show it was very leery of 
its members incurring additional publicity that any additional 
criminal charges would generate. 


MremBell:*Also, this, poor guy was ninth. in Line. There 
were eight ahead of him who were getting some treatments. 


Mr. Henderson: I have two fairly brief questions. Did I 
Bnderstand» Mr: Blairjy I think it»was this morning, to say his 
instructions to inspectors with regard to accepting benefits are 
to use their discretion? Did I misunderstand him on that? 


Mr. Blair: Any time I have dealt with inspectors, 
collectively or individually, I have reminded them what their 
responsibilities are and were under the Criminal Code. I have also 
Said, ‘We have to be realistic about this and from :-time to time 
you will find yourself in an embarrassing position where I suppose 
you have to accept some kind of benefit." The word "discretion" is 
what I asked them to use, provided they did not have to call on it 
at the same place very often. 


Mr. Henderson: I suppose the question taking shape in my 
mind is whether--I guess you would not have instructed this 
particular individual. 


Moye oladit- eNO. ledO.not knowsthis persontatt all: 


Mr. Henderson: However, if your instructions capture the 
flavour of the administration and if he took the same meaning, it 
seems to me it can be questioned whether the policy was not pretty 
meeasez-taireron theymatter. lf so; is itsfair to usei that as.the 
major ground for his dismissal, resignation or whatever, as I 
think the Ombudsman pointed out having occurred? I guess I am 
asking that question in a general, at-large sort of way. 


I do not know if my second one is a legitimate question, but 
I found myself curious about the individual who found himself 
facing the alternatives of resignation, dismissal or charges being 
laid, which is pretty heavy ammunition with which to face someone. 
I suppose it is not too surprising that many individuals in those 
circumstances would opt to resign. 


p:30 p.m. 


Not having a legal background, I guess the question in my 
mind is, if he was given advice he would have been better off to 
resign than to have charges laid, even if it was good advice--or 
was it a bluff? One can imagine all sorts of reasons why it might 
have been offered. 


Maybe there is another way of asking the same question. Have 
we heard whether the six individuals who were charged were 
convicted? I heard a few minutes ago that one of them was. 


Mr. Blair: No. Three were convicted of accepting 
benefits, and all were charged with that. The charges of accepting 
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benefits were withdrawn on two, but they were convicted of 
uttering. 


Mr. Henderson: This gentleman had not been charged with 
uttering. 


Mra Blairésa No; 


Mr. Henderson: So the only charge that was contemplated, 
I gather, was of accepting benefits. 


Mr. Blair: The investigators who were checking out his 
conduct had reported to the board or to one of the administrators 
certain activities that he had been involved in that were illegal. 


Mr. Henderson: That he was allowed to use discretion 
about, perhaps. 


Mr. Blair: "Discretion" is a word I have used since I 
have been chairman of the board, and I came on the scene in 1981, 
well after all these events took place. 


Mr. Henderson: Thank you. 


Mr. Blair: Following up on what Mr. Henderson said,’ we 
take the stance that it is one thing to accept a cup of coffee or 
a sandwich some place, but it is an entirely different thing when 
you bring your wife or someone else for meals regularly at that 
place and not pay for them. 


Mr. Henderson: Was there ever such a thing? 


Mr. Blair: Let me suggest to you that there is quite a 
difference. 


Ms. Bohnen: I do not think that was alleged. 


Mr. Wiseman: I have a question for clarification as a 
member. 1 have never sat on this committee before. When I look at 
the files, I wonder whether I can ask the Ombudsman if he keeps 
track of the hours that are spent on each case and the approximate 
cost of what an investigation like this. I look at the number of 
people here this afternoon and the file that is in front of the 
lawyer; this has gone on for three years for $15,000. Just for my 
own curiosity as a member-- 


Dr. Hill: We have not done a cost analysis. 


Mr. Wiseman: You have not. Would $250,000 cover all the 
expenses? 


Mr. Shymko: Your per diem is part of it too, you know. 
Mr. Chairman, Thaty isiconrect. 


Dr. Hill: We are constantly trying to resolve it all the 
way down the road. 
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Mr. Wiseman: I think that justifies our increase in 
wages, because we are all ombudsmen in our own way. 


Mr. Shymko: And no free meals. 


Drs Hille Mrs Chaitman, “Tl was*trying to get!'a comment» in 
regarding Mr. Baetz's query in respect of what happened at that 
meeting in my office. Of course, it was probably in their office. 
I was there, of course. I cannot recall the union rep or person 
there saying anything definitively. 


Mr. Philip: That is probably what happens when you get 
into less affluent offices: you become disoriented. 


Interjections. 
Mr eohymkovrOr when “you «enter Mr. Philips office. 


Dr. Hill: All I am trying to say is that the person was 
muiet. ‘that is all. 


Mr. Callahan: I recognize that Mr. Wiseman's comment was 
made in levity, but I would say that is the price of democracy, 
Mr. Wiseman, as is the fact that some taxpayers might look at us 
and what we do and do not do in terms of whether it is worth 
while. I could not let that go by without coming to the defence of 
the Ombudsman. 


I do not sit on this committee as a regular member either. I 
recognize it. is a very necessary part of democracy, and the costs, 
in terms of seeing that somebody's rights are upheld, are very 
incidental. 


Mr. Baetz: He also added that he was not complaining; he 
just wanted to know. That is all. 


Mr. Bell: We did do one for $63, as I remember. 


Mr. Philip: If we made less use of Liberal members on 
the committee, we would save quite a lot of money. 


Mr. Hayes: I know Dr. Henderson touched on this 
question, and I was going to ask the same thing; it deals with the 
statement Mr. Blair had made in regard to meeting with his 
inspectors and about using the word "discretion." Do I understand 
@nat to mean it “is all right to have meals, but you have to be 
careful where you have them and who you get them from? 


Mr. Blair: Are you zeroing in on my comment on that? 


Mes Hayes cenes, and) iam saying ™thateit ll were in that 
meeting, | would read that as a ''Be careful; do not go overboard" 
type of thing and to use some discretion. 


Mr. Blair: I think you heard me say, if you were here, 
Mr. Hayes, that I reminded them what their responsibilities were 
at the board and what the Criminal Code says about this. But in 
realistic terms and in a real, live situation we have a lot of 
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people in the hospitality business who are newcomers to this 
country, and we all know they have different standards about 
dealing with those matters. From time to time, rather than create 
a scene about something, I suppose they could accept some minor 
benefit--you could call it a coffee or something of benefit--but 
they were to use discretion. They should not go there regularly 
for meals or take their families in, as some of the inspectors 
were doing back in those days, and not paying for sates 


I was doing all this in the summer of 1981, after I came on 
the scene as chairman of the board. 


Mr. Henderson: We are evaluating the Ombudsman's 
decision in tne Light of information that came to the Ombudsman's 
office. Am I correct in understanding that there was no indication 
to the Ombudsman's office that he had taken his wife and family or 
whatever? 


Mr. Blair: I was not using that in connection with Mr. L. 
Mr. Henderson: Oh, 1 see. 


Mr. Blair: With some of the others, those were the 

charges. 
e 

Mr. “Poirier i/Mr 5B Llaivjss ince there iswagdangerasheo 
where the demarcation is between minor and nonminor, or discretion 
and whatever--1 mean, discretion can be at the discretion of 
whoever wants to define the word "discretion"--is there any place 
where the inspectors have. to list the benefits they get, even 
minor ones, for their own defence? 


Mr. Boukouris: Meals that they get and do not pay for. 
They were under instruction at this time, when I took over there 
as director, to indicate the meal on their expense claim and to 
indicate that there was no charge. They were told that if they 
were offered one, they were to make every effort to pay and that 
we would pay the expense claim. In other words, we did not want 
them taking hospitality; we wanted them to pay. 


There are always occasions where there is difficulty in 
doing that, and they were told to put a notation in their diary or 
on their expense sheet to indicate how the missing meal was looked 
after, because the board pays for their meals. If they are away at 
mealtime and they have a meal and it is not paid for, there is to 
be an entry on the expense claim about why it was absent. 


Mr. L's case was a bit different from the normal case, where 
somebody says, "He is expecting to have a cup of coffee." We had a 
letter of complaint indicating that he was asking for these things 
and not payingetlp) isyonelthingato accept something jtbareis 
pressed on you; it is another thing to seek it. I think discretion 
involves itself in that distinction. 


Mr. Poirier: He would seek that regularly, according to 
your records? 


Mr. Boukouris: Yes. 
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Misc detee. Cis like the policeman going by thewapple 
stand. How do you turn down that nice-looking apple? 


Perhaps legal counsel could answer something for me. We keep 
making reference to the fact that somebody has stated to the 
complainant that if he did not wish to resign, criminal charges 
could be brought or his file could be turned over to the police. 
That, to me, does not make any sense because, whether he resigns 
or not, if the guy has broken the law, criminal charges could 
still be forthcoming. Is that not right? 


Mr. bell= Except, that if youraccept the finding that Dr. 
Hill made, which is that he was told of a choice--'"'Resign or we 
will turn the matter over to the police''--then that is not the 
same, because the expectation is that if the matter is not turned 
over to the police, they will not know about it and therefore 
presumably will not pursue it. 


Mr. Pierce: Yet according to the information we have and 
the dates that are here, these criminal charges were already being 
dealt with in terms of other members of the LLBO and everybody on 
the LLBO was suspect. In fact, it states that his union was afraid 
of additional publicity and did not want to pursue this guy's case 
because other members were already being charged and dealt with in 
the criminal courts. ‘ 


3:40 p.m. 


Meese i inab is another factor’ for your ftoconsider:, 
except what would have actually happened is not so important as to 
what that person perceived was a pressure on him to do one thing 
Or another. This is one of a group of facts you have to consider: 
the board's decision to terminate; the union's position in the 
matter, which I think we can accept was one of, "Resign, the jig 
is up. The goods are on you," or whatever you want to call it; his 
apparent belief that if he did resign he could salvage something, 
criminal prosecution, reputation or whatever. 


Mew Pierce. 1. domnote wants to pursuerinhis) tool far, but 
given that Mr. L. was 59 years old, I am sure he must have been 
aware of the law enough to know that regardless of whether he 
resigned or not, he could still face criminal charges. 


Mr wpeuwsce ninere was arrcisk- ‘That is fair. 


| Mresehitip: The files had) been’ already seized: by» the 
police at this time, had they not? Your files had already been 
seized. He would know that his file and his records were already 
seized, would he? 


Mr. Boukouris: What had happened was that they had 
executed general search warrants against all our files and had 
removed a great many. We had reason to believe they had access to 
his file under that search warrant and had certainly looked at it. 
What they might or might not have done with it, I have no way of 
knowing. 


Mrerens bip oD id’ Mr Sra. have rsomesteason: to believe at 
this time that his file had been-- 
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Mr. Boukouris: Yes. He would have known that. It was 
common knowledge at the board that all the inspection branch's 
files had been examined by the police. He would have known that 
already. 


Ms. Bohnen: There was no evidence the police read his 
file. 


Mr. Boukouris: We have no way of knowing if they read it 
or not. they executed a general search warrant and had access to 
them all. 


Mr. Shymko: I want to ask the chairman, you were 
appointed in 1981? 


Mras Blairs ayes:. 


Mr. Shymko: I guess you have cleaned up the LLBO since 
your appointment. How many charges were laid last year? Were there 
any alongethiseline? 


MrevBlairs None. 
Mr. Shymko: A year previous to that? 
he. Blair 1 ico: note know. 


Mr. Shymko: In other words, compared to 19/79, which was 
the year all of these charges were being laid, you have seen quvce 
a change? 


Mr. Blair: Yes. Another thing, to be fair about the 
matter, 7/0 of our personnel went to the fire marishia Lsy obfdice.’ Our 
remaining group of inspectors had a very heavy work load to 
assume. Just because the fire safety function went, does not mean 
our people did not have an awful lot of work to do. We have been 
struggling with underfinancing ever since. 


Mr. Shymko: In conclusion, what I see is that in the 
years of the operation of the Liquor Licence Board of Ontario and 
the Liquor Control Board of Ontario, there was a period of 
indefinite, unclear guidelines as to what one should do in the 
case of courtesy. By 1979, you were moving in a clear direction, 
at least through that seminar and other things, to specifically 
say, "Look, these are the guidelines. They are reasonable, and 
that is what you guys should be doing from now on,'' or else either 
dismissal, resignation or prosecution--charges will be laid. 


In other words, this man was caught in a period of change to 
the situation now, including the views of the Manual of 
Administration now. You are in a different category. There have 
been very positive changes that have occurred. 


This man was caught in a period when many things were not 
clear. I am sure the board was in a very unusual situation of bad 
publicity. The union was sort of hesitant to support its member 
because of the negative impact. I am not too clear whether this 
man was guilty of things. It seemed that he was. 
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Mr. Blair: He never denied guilt. That is something that 
should not be overlooked. 


Mr. Shymko: It is a very unique circumstance. 


Ms. Bohnen: He did not deny eating free food. He did not 
admit his guilt. 


Mr. ShymkoceHe, did *notedeny. 

Ms. Bohnen: He did not deny eating the free lunches. 
Mr. shymko; But he did not-- 

Interjection. 


Ms. Bohnen: He did not plead guilty to something akin to 
Ehe criminal charges. 


Mr. Shymko: Had charges been laid, we would not be 
sitting here today. It is the way the thing was handled, for many 
reasons, that we have this complex issue. Am I correct in assuming 
there has been a fundamental change following that? 


Mr. Blair: Yes. We have had discipline handed out to a 
few inspectors, very few, but not for the reasons they were 
reprimanded or charged in those days. 


Mr. Pierce: Is it fair to say that we have gone through 
just about all the evidence we can and now it is time to come to a 
conclusion? 


Mr. Bell: We are about ready to go to the taproom in the 
sky, I think. 


MeviChairman:y:that is a fair assessment. 
Mr. Bell: Thank you, your honour. 


Mr. Chairman: Are there any more questions? Does anyone 


wish to address the committee? 


Mr. Bell: Just before you go, Mr. Blair and colleagues, 
is there anything else you believe the committee should hear of or 
know of before we ask Dr. Hill to sum up? 


Mr. Blair: Anything I would say would just be a 
reiteration of what I said earlier, that the predecessor board to 
the one that is there now dealt with a very delicate situation. 
One has to consider the climate in which they were dealing and 
also their concerns for the individual, as well as for the 
reputation of the board. What they did can very well stand the 
light of day, and justice was served. 


Mr. Grannum: I would like to add that there has been a 
lot of emphasis on administrative fairness in the light of recent 
court decisions. We have to look at this in the light of 
administrative fairness as it existed in 1979 and 1980. We have an 
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instance here where a person was dealt with. He had counsel at his 
side, and he was not deprived of the right to counsel. He had his 
rights under the grievance procedure and he was not in any way, in 
my submission, deprived of any rights or treated at all unfairly: 
He had counsel. He could have gone for judicial review proceedings 
before the courts. 


There was mention of a recent court decision, but that may 
have dealt with a person who was not a member of a union or an 
association where he had protection. Maybe in that case that 
person was all alone and had no one on his side and the court 
found that he should have these rights. 


Mr. Bell: Thank you, gentlemen. 
Dr. Hill and Ms. Bohnen. 
Dr. Hill: Linda will start off, and I will conclude. 


Ms. Bohnen: It is important that we bring the discussion 
back to the issue as Dr. Hill saw it, which was, first and 
foremost, in terms of procedural fairness. 1 ask you to rely on 
the facts as set out in the synopsis, in which the board concurred 
some time prior to these hearings. 

4 


We heard some different versions of the facts this 
afternoon, and I cannot let those go by unchallenged. At the 
investigative hearing, Mr. L was not represented by the counsel of 
his choice. He had less than 24 hours to prepare himself for the 
hearing, so it is understandable why he did not retain his own 
counsel. 


He appeared at the hearing with a notice that made no 
mention of any allegation of benefits, and present at the hearing 
were several union representatives, including a union lawyer and a 
Ministry of Labour articling student. It is true they were there. 
None of them was in much of a position to advance his case 
because, as I have said, they had only an incomplete statement of 
the matters to be discussed at the investigative hearing. There 
was no notice of the key allegation of accepting benefits. 


It has been stated that they had a full opportunity there to 
respond to the allegations against Mr. L. At some stage of that 
investigative hearing or afterwards, they were indeed given the 
inspection reports prepared against Mr. L some time PILOT; 
however, I cannot imagine that anyone would consider that being 
handed a bundle of evidence at that time would be sufficient 
notice and opportunity to prepare a case. 


We have not heard yet throughout this long afternoon any 
explanation as to why such a short and incomplete notice was 
necessary when the key allegation against Mr. L was made 10 months 
earlier. I was surprised to hear Mr. Boukouris say that Mr. L. 
could have had a full hearing involving examination and 
cross-examination of witnesses. I was surprised for a few reasons. 


First, since they did not know until they got there that 
there was an allegation of benefits, how were they in a position 
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to even know which witnesses ought to be summoned to give 
evidence? It was clearly impossible for them to have done that. 


m0 p.m. 


The record is very clear. As soon as he got to his own 
lawyer after that investigative hearing, as soon as he got to him 
on July 3, he started making every effort possible to have a full 
oral hearing and he was turned down consistently by the board. The 
only opportunity he was ever given was to make written submissions. 


Mr. Callahan: He was not turned down; he was never 
answered. 


Ms. Bohnen: He was never answered at all, you are quite 
right. We have also heard, it seems to me, some inconsistent 
explanations of the function of the investigative hearing. On the 
one hand it is informal and fact-finding. How do you find the 
facts if people do not know what the issues to be discussed are? 
On the other hand, if it is informal, how are people to have the 
opportunity to examine and cross-examine the witnesses? The two 
just do not come together. 


At the same time, after this informal little fact-finding 
session, we know that the outcome was pretty grim for Mr. L. The 
matter got referred to the discipline committee and he was 
suspended without pay. 


Mr bourouris: With pay. 


Ms. Bohnen: I am sorry. He was suspended with pay. If 
that was to be his opportunity to have a full and fair hearing, 
then it was surely pretty far off the mark, considering there was 
no opportunity to bring in his own witnesses, much less 
cross-examine the witnesses who made statements against him. 


I do not know that I want to rehash all the evidence on who 
solicited whose resignation. We think the evidence is clear, and 
it has not been denied by the board, that the personnel manager 
made the statement to him that if he did not resign, the material 
would be turned over to the police and he could face charges. I 
think it is also abundantly clear that at the time the statement 
was received from the restaurateur, board policy was most unclear 
as to the consequences of taking benefits, of having free meals. 


I have no doubt at all that after Mr. Boukouris took over 
the message got out very clearly to inspectors not to do sthat, but 
this is much later in time than the events that ultimately led to 
Mr. L's resignation. 


It is also very important to bear in mind that he never 
admitted to wrongdoing. He admitted that he ate free food at the 
restaurant. He also explained it away by saying he did not know 
that was wrong and he had not been presented with bills. So please 
remember that, while there has been an admission, it Pavlestar 
short of an admission of guilt by Mr. L. 


There has also been a lot of discussion this afternoon about 
the role the union played in this. It was not the purpose of our 


“™ 
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investigation to find out what the union's motivation was, to 
exonerate the union, or to blame the union. We cannot help you 
decide what was going on any more than we have already and I think 
we have made the picture as clear as we can, 


For us, the facts remain that in procedural terms this man 
faced pretty grim sanctions after a pretty fundamental lapse of 
procedural fairness was given to him. That is all I wanted to say. 


Dr. Hill: Once again I must state that 1 did not bring 
this case to you to defend taking benefits or any other improper 
activity. 1 tried to make this clear in my written and oral 
statements. I brought it to you because I believe that everyone is 
entitled to be treated fairly. Once again I must state that 
procedural fairness is what an Ombudsman is all about; no more so 
than when a government agency, with all of its resources and 
powers, comes down on an errant employee. 


As far as I am concerned, as my counsel has put it over and 
over again, civil liberties, administrative fairness and natural 
justice all come into play in this case. Dismissal has been 
likened to capital punishment in the sphere of employee relations. 
I emphasize again that an employee is entitled to fairness in. 
every respect before the axe falls. 


$ 
In spite of enormous differences in regard to the facts-- 
indeed perplexing differences, since the board agreed with the 
synopsis we presented; I cannot understand that--I still believe 
the individual complainant in this case was treated unfairly. I do 
not envy you in trying to unscramble information and determine 
where the truth and justice lie. 


I feel I must state that we engaged absolutely in 
administrative fairness in respect to the board since I say again, 
we gave it a detailed synopsis and were prepared to change and 
discuss anything the board felt was wrong, anything with which it 
disagreed. They did not do so. I simply end by saying that the 
matter disturbs me. I am most perplexed. 


Mr.. Blaiz: May. lo.ask Dr. Hilla question.ot facti Ne can 
answer yes or no.-I1 intended to ask earlier and I forgot. 


Mr. Chairman: Go ahead. 


Mr. Blair: Did you or jany-.O. your sstart, Gaveragmeeting 
with my predecessor Mr. Rice regarding this matter? 


Dr Joi llis4]..would have -tocchecksonait. No. 
Ms. Bohnen: No. 
Mrs Blaine *[hateiseal bdlavantedstonask. 


Mr. Bell: Members have already decided they want to 
deliberate in camera immediately. 


The committee continued in camera at 3:57 p.m. 
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ANNUAL REPORT, OMBUDSMAN, 1984-85 
(cont inued) 


Mes Chairman (First, 1 uvould like tto inéform the 
committee that the subcommittee met this morning and Mr. Philip 
will be presenting a report next week. 


In view of the fact that this is Friday, we will conclude 
mumenearings tat 12:30 p.m. I will call on Dr. Hill, the Ombudsman. 


Dr. Hill: The representatives of the Workers' 
Compensation Board have graciously consented to start in response 
to my annual report. I will make my statement afterwards. 


Mr. Bell: I wonder if we might get some housekeeping 
matters out of the way before we deal with the systemic issues. 


Members of the committee, I am going to ask you, if you 
would, to flip to a couple of places in your volume I. There are 
two things to discuss with Mr. Warrington, vice-chairman of 
appeals, who appears before you this morning, as does Mr. Andy 
Emmink. Mr. Emmink, I have forgotten your most recent position. 


Mr. Emmink: I am now the director of hearings with the 
board. : 


Mr. Bell: They appear and will assist the committee in 
its consideration of these matters. 


The first thing I would like to deal with is the response of 
the board to certain recommendations that you, when you were a 
select committee, made in your 12th report to the Legislature, 
which was debated and adopted. You can find the relevant material 
meecnat in i(b) (ii), and I turn to that. What I have included for 
you there are just the relevant portions of the 12th report which, 
in a couple of cases, describe the matter very briefly. In fact, 
in three cases they describe them very briefly. Can I try to do 
this in a summary way? 


Mr. Emmink, I take it that for each of the recommendations 
noted therein, that is, recommendation 3 for summary 11, 4 for 
memmary 12, 5 for summary 14, 6 for summary 16, 7 and 8 for 
summary 17 and recommendation 9 for the special report, all of 
those recommendations have been implemented by the board? 


Merumniiks ~oat, is. COTLTeCt. 
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Mr. Bell: Has the board informed, some time between 
implementation and now, either or both of Mr. Hilt*s*orftice and 
the committee of the specifics of the implementation? 


Mr. Emmink: That is correct. 
Mr. Bell: Dr. Hill, you can confirm that? 
Dre see Les. 


Mr. Bell: Can you confirm that the steps the board has 
taken in each of the cases are, in your view, adequate and 
appropriate? 


Dr. ‘Hill: Yes, they ware. 


Mr. Bell: Members of the committee, with that, I do not 
see any useful purpose in going into any of the detail. 


Mr. Emmink, for reasons that are not terribly relevant now, 
the committee may not have all of the documentation behind the 
specifics of the implementation. Would you undertake to forward in 
the next couple of days anything you have already sent to me? 


Mr. Emmink: Yes, I will. 
Mr. Bell: That will complete the committee's record. 


Mr. Philip: Would you give us again the numbers of the 
ones that have been adopted? 


O10 Sasa. 


Mr. Bell:. They are all of the recommendations that are 
found in tab 1(b)(ii) and they go from pages 3 to 9, inclusive. 


Mr. Chairman, unless you or the committee members think 
otherwise, I do not propose to deal with that in any more detail. 


Mr. Chairman: Okay. 


Mr. Bell: The next matter you again can find in volume 1 
OL eyOuUn Matetialaa tte ism tabec., towards the end of the book, tab 
2(viii). The easiest way is to look at the tab that has 2 at the 
Lop and 3 at the poctrom. 


This documentation is the portion of Dr. Hill's report 
wherein he has summarized, in his view, recommendations in 
previous Ombudsman or committee reports which the board has not 
yet implemented or in which some further action is contemplated or 
required. At page 3 of the material, in an appendix form, you can 
see that Dr. Hill has summarized a matter that arose in his ninth 
report as detailed summary 22, and that was considered by the 
committee. What you do is start at the left-hand side and 
obviously you read towards the right. 
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That matter was considered by the committee on two separate 
occasions, once in its 10th report in respect of. which it made 
recommendation 14, and again in its llth report in respect of 
which it made recommdation 2. It is that recommendation which is 
the material one for your purposes this morning. 


Without going into the detail of the case, we can work from 
the language of the recommendation, that is, that a decision of 
the Workers' Compensation Board of September 20, 1983, be 
reversed, and that the complainant in question be granted a 
temporary supplement to a permanent partial disability award that 
he had already received. 


Just to give you a little background, the committee in its 
10th report told the board, in effect, to reconsider its decisior: 
with a view to granting the complainant a temporary supplementary 
award. The board did review its decision but decided that no 
temporary supplementary award was appropriate. We had another go 
at it last time and the committee in that case was more specific 
in its recommendation. It said, "No, we do not want you just to 
reconsider it, we want you to grant some amount of an award." The 
committee left the assessment of the amount to the board. 


Abeche Doctomerights corner “Cf Dr. “Hills appendix, “you™can 
see he has reported: "After further discussions with the 
Ombudsman's office, the board granted the injured worker a 
supplement for one year amounting to approximately $950. The 
committee must now decide if its recommendation has been 
implemented." 


Mr. Emmink, did the Workers' Compensation Board reverse its 
decision of September 20? 


Mr. Emmink: Yes. 


Mr. Bell: And did it grant the complainant a temporary 
supplement to his permanent partial disability award? 


Mresenmink: Yes. it. did. 
Mr. Bell: And it was $950? 
Me eLmminktee Liat is correct. 


Mr. Bell: In arriving at that figure, did the board 
assess the supplement to which the person was entitled? 


Mr. Emmink: That was the supplement, yes. 


Mr. Bell: And the board assessed that as the appropriate 
amount? 


Mele Emmitike .Yes,out.did. 
Mr. Bell: Dr. Hill, do you have any comments? 


Drietlitt- NO... We are, Satistied with that. 
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Mr. Bell: Again, members of the committee, idownor 
think we need to go into the matter in any further detail. 


Mr. Emmink, if you have already communicated something in 
writing in respect of this matter to the committee, could you give 
me a copy of it along with the other documents? 


Mr. Emmink: Yes, I will, Mr. Bell. 


Mr. Bell: Otherwise, members, I think you can consider 
that matter to be at an end. 


Do I take it now, Dr. Hill, in view of the board's 
implementation of all of the committee's 12th report 
recommendations and the one we have just looked at that, save and 
except the two we are going to be talking about in the next two 
days, there are no outstanding Workers' Compensation Board 
recommendations? 


Mrs. Catton: There is one case that we issued a report 
on and reported on in this report but had asked the committee to 
defer consideration on. It is detailed summary 1l. There were 
three hearing-loss cases, and the policy has not been completed. 


Mr. Bell: I want to exclude those. Exclusive of the ones 
that are reported in your 10th anniversary report--what is that, 
your 13th orsyour siZth? 


Mrs. Catton: Thirteenth. 


Mr. Bell: That is why you did not call it then. 
Exclusive of the ones that are in there, there is no backlog. 


Dr. Hill: That isecorrect, «My. spell: 


Mr. Bell: Okay. I should tell members of the committee 
that this is the first time that has happened. Mr. Emmink and Mr. 
Warrington, you are to be commended for assisting in that regard. 


The housecleaning matters are taken care of. Two topics of 
substance remain to be dealt with today. The second will be your 
consideration of recommendation-denied case 9. We will at least 
get a start on it. 


For the first matter we will be dealing with, those of you 
who have volume 1 of Dr. Hill's 10th anniversary report handy 
should turn to it. If all members do not have copies handy, lI 
would ask Todd to have pages 11 and 12 of volume 1 photocopied. It 
is not in your brief materials; it will be separate. Maybe we 
should just wait a moment so that as many members as possible can 
turn to those: 


Let me give you a brief background. Dr. Hill in his report 
last year raised what he described as systemic problems in his 
investigation of and otherwise dealing with complaints concerning 
Workers’ Compensation Board decisions. He raised them for the 
first time in his report. He repeated them before the committee in 
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mis Opening remarks. 1 think in formal terms it is correct to say 
that this was the first time the board had been made aware that 
Dr. Hill intended to raise the two as an issue with the committee. 


10:20 a.m. 


When the board appeared before the committee, it quite 
correctly took the position that it wanted time to consider Dr. 
Hill's comments. The board did not accept the comments as correct, 
Dut nevertheless it undertook to have discussions with Dr. Hill on 
the two matters to see whether some understanding or resolution 
could be affected. That is all that you members of the committee 
knew until Dr. Hill reported in June in his anniversary report. 


As you can see from pages 11 and 12 of his report, he raises 
Bne,two issues again, and 1 will not try to categorize them. Dr. 
meulL, L amesute, can.do that better than 1 can. It is the two 
matters he raises there that you will be discussing with him and 
the board this morning. 


BEOrathe.~record, let me introduce, sitting with Dr. Hill, 
Niki Catton. Mrs. Catton is Dr. Hill's representative who has 
direct responsibilities for Workers’ Compensation Board matters. 
It is another way for forgetting exactly what her title is. Mrs. 
Catton asked me this morning if the committee would mind if the 
board representatives went first. I do not think the committee 
minds at all. Dr. Hill's comments speak for themselves. The two 
issues are there. I guess I will describe them. 


The first one is whether and to what extent the board does, 
and should be bound to, follow legal precedent in formulating its 
decisions. The second is whether or not the board does, or should, 
prefer the medical opinions of its in-house doctors as opposed to 
opinions of other doctors, recognized specialists in their field 
in private practice, who have in some way examined, treated or 
otherwise had medical involvement with the patients. 


tease jUStatrying)to,think if) 1 can categorize the field of 
medical expertise that this has been most prevalent in. Dr. 
Henderson, I am looking at you, and I think it is psychiatry 
wherein the difficulty has been, if not most frequent, certainly 
it is up there with the leaders. I guess orthopaedic specialist is 
probably the leading one. 


iscanaebe.corrected. if I have misstated this, .but.in 
Simplistic terms, the board takes the view that its medical staff 
are highly experienced and qualified in assessing injuries against 
the background of the work force, as a work-related injury or as 
arising out of or in the course of employment, to use the words of 
the act. Because its staff makes those assessments hundreds of 
times a year in comparison to members of the profession in private 
practice who arguably do not do it as frequently, the board 
believes that the in-house opinions are more weighty and 
preferable. 
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Somebody has put something in front of me. You have had 
distributed to you, because Mr. Warrington is going firsc. ors 
comments to you against the background of Dr. Hill's remarks in 
his report. With that long-winded explanation, Mr. Warrington, 
welcome, and begin as.-you wish. 


Mr. Warrington: Let me first thank the committee for 
this opportunity to address comments submitted py Dre guilt *toethe 
committee and contained in his annual report for 1984-85. As the 
vice-chairman of appeals of the Workers' Compensation Boards 1 
would like to bring to your attention certain aspects Ofer. 
Hill's remarks with regard to recommendation-denied cases and to 
what he tefers to as systemic problems which prevent in jured 
workers from receiving compensation. 


In the context of the 388,845 entitlement decisions made 
last year by the board, we are dealing here with a rather small 
nunbermofecases! "In *that same syear, “Drs Hl rece lveum oo. 
jurisdictional complaints against the board, Of whirch 32, cor six 
per cent, were supported. Out of those supported complaints, only 
1l are included in his annual report. This represents 1.9 per cent 
of the Ombudsman's workers’ compensation case Load sor 
approximately one case for every 35,000 workers' compensation 
claims adjudicated by the board in 1984. 


Further, of the 11 supported complaints, six were settled 
prior to the convening of this year's standing committee, two were 
withdrawn by Dr. Hill's office and one has been deferred. 
Therefore, we are here with reference to two outstanding matters 


out of an original compensation case load numbering close to 
400,000. 


It is my opinion that any discussion about systemic problems 
and the relationship of the board to injured workers should take 
these figures into account. However, it has always been the 
board's opinion that each case is as important as the next, and 1 
assure you we will treat the remaining two cases with the 
attentiveness they deserve. 


Turning my attention to Dr. Hill's more general complaints, 
let me frame my comments in this regard with a statement about how 
the Workers' Compensation Board understands its legislative 
mandate. We feel quite strongly that the Legislature has conferred 
on the board the task of deciding whether a person is entitled to 
benefits under the Workers' Compensation Act, and we assume that 
Dr. Hill's comments are not meant to challenge this clearly 
established mandate. 


Given this context, I would like to respond to Dr. Hill's 
chief concerns, namely, the board's interpretation of the concept 
arising OUiteot ang in thescoulse of employment, the question of 
the board's method of determining disablement and our 
interpretation of section 43 of the Workers' Compensation Act. 


On the question of the concept of injury arising out of and 
in the course of employment, there are two ways to look at ae ie 
the first type of injury, there is a clear-cut relationship 
between disability and a work accident; for example, a blow which 


O-7 


fractures a bone. In this category I would also include the link 
between certain diseases which are clearly the consequence of 
specific industrial processes; for example, the link between lead 
and lead poisoning. The adjudication of this type of claim can be 
relatively straightforward. 


In the second type of work injury, the relationship between 
an ongoing disability and a work accident can be less clear. In 
some cases, an underlying condition worsens as a result of 
employment; an already bad back can get worse. If a cause and 
effect relationship can be established, workers with such 
pre-existing conditions are compensated. 


Despite the board's best efforts, a relationship cannot 
always be found. In these cases, the board cannot find in favour 
of the disabled person. In spite of the fact that compassion might 
make us wish that a relationship could be found, the board's 
mandate is to compensate people for injuries they suffer on the 
job. If a person suffers an injury or disease that cannot be 
medically related to a job, the board cannot confer benefits. 


Medical opinions may vary on the cause of an ongoing or 
progressive disability. You might remember that Dr. Hill raised 
some concerns on this matter in his annual report last year. In 
this regard, we established an agreement with Dr. Hill that where 
there is a conflict of medical opinion between the treating 
physician and the board's own medical experts, the case would be 
referred to an independent, mutually agreed upon medical expert. 


Dre Hill shasidesctribed thissas “aesoodifLirstestep’ in this 
year's annual report. The board therefore finds it rather curious 
that he has not suggested this process of mediation be used in any 
of the recommendation-denied cases he cites as examples of 
systemic problems. 


20:30 a.m. 


Might I add, with reference to the relationship between 
disease and industrial processes, that the board will be assisted 
in the future by an independently established industrial disease 
standards panel as described in Bill 101. 


Astior DrveHi lisse concern about the availability: of 
independent medical opinion, I should remind the committee that 
under Bill 101, after October 1, the new external appeals tribunal 
on workers' compensation will have access to a panel of 
independent medical experts selected by the Lieutenant Governor in 
Council. 

Dr. Hill further suggests that the board conducts itself "as 
though it were above the law," in that it does not take account of 
legal precedent in case law and does not seek independent legal 
Opinion. 


In an attempt to assist the committee last year, I pointed 
Out that the act was designed in the first place to remove the 
legal adversarial barrier from just and speedy compensation for 
work-related injuries. In the board's view, to inject the concept 
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of regard for legal precedent into the compensation system would 
serve to re-establish the legal adversarial atmosphere. 


Notwithstanding this, at a board meeting last fall it was 
agreed that the board's appeals administrator would identify cases 
which might involve employment relationships or an interpretation 
of a section of the act. Such cases would then be referred to the 
board's legal services section for review, should the appeal board 
consider it necessary. 


lL believe further discussion of the need for background 
legal reference should be reserved for consideration by the 
chairman of the new workers' compensation appeals tribunal. 


With regard to the interpretation ofssectionr4s aot thegaceé, 
let me point out that we have in hand the independent legal 
opinion of Mr. J. J. Robinette, which supports the interpretation 
of this section, and the concurring opinion of the Attorney 
General's office. This opinion also has the express preference of 
the Legislature. Considering its history, it seems that 
outstanding questions regarding this matter would be within the 
exclusive purview of the government. 


There is one other issue on which I hope I can set Dr. Hill 
at ease: namely, changes to the board's permanent disability 
rating schedule. Let me assure Dr. Hill and the committee that the 
rewriting of this schedule is in its final stages. inudoing &s0, ewe 
have referred to similar rating schedules from numerous Canadian 
and foreign jurisdictions, and we are confident itsancorporates 
the accumulated knowledge and experience of these many 
jurisdictions. 


These are my comments with reference to Dr. Hill's statement 
and the annual report of the Ombudsman. I hope I have succeeded in 
reassuring Dr. Hill and yourselves that the board's 
interpretations of various questions are consistent with its 
legislative mandate as expressed in the Workers' Compensation Act. 
As well, I trust Dr. Hill's remaining concerns will be answered by 
the pending legislative amendments to which I referred earlier. At 
this time, I will be pleased to answer any questions the committee 
may have. 


Mr. Henderson: With regard to page 6, the second 
paragraph, and your perhaps hypothetical example of the bad back 
which can get worse, I know from my own professional involvement 
in these kinds of situations how difficult they can be. 


Can you give me some indication of how the board operates if 
a bad back gets worse and it is claimed to be on account of 
work-related activities? Presumably it would have gotten worse on 
the basis of comparable activities anywhere. In other words, if a 
worker claims his back got worse because he had to be on his feet 
a lot, and one assumes that to be true, had he been doing anything 
else he would have been on his feet too, and it would have gotten 
worse. How do you make findings in that kind of situation? Is my 
question clear? 


Mr. Emmink: If I can respond for Mr. Warrington, that is 
the type of situation we run into quite frequently, and it is 
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difficult for the board to deal with. There is the straightforward 
case, in which somebody falls off the back of a truck and hurts 
Bis back, and*that is not difficult. There is the less 
straightforward case in which somebody is doing a particular type 
of work over a period of time and his back becomes sore. That is 
probably the type of situation you are alluding to. 


In those situations the board's approach is that where the 
activity that took place over a period of time is unusual for that 
worker, if he is not accustomed to it, we would look favourably at 
that as opposed to the individual who has been doing the same type 
of, albeit strenuous, work for all his working life. For that 
individual there is nothing to relate his particular problems to 
something specific in the employment. 


Does that: help you at all? 


Mr. Henderson: Yes. On page 10, second paragraph, I am 
trying to work that through as to the consequences. Of course, if 
the board and the claimant agree, there is no need for anything 
adversarial or legal. If we do not inject into the compensation 
system the concept of regard for legal precedent, do we not load 
the situation in favour of the board? It means that when there is 
no agreement, the worker does not have the option or the benefit 
of legal precedent having been considered. The potentially 
adversarial legal process, which I am not crazy about either, 
cannot be used in his favour. 


Does that thesis, although on the surface it sounds 
plausible and seems rather compelling, rather load the dice 
against the claimant? 


Mea EMMink = ihirst, -l want to make it .clear, that :the 
statement is not meant to convey the impression that the board 
will totally disregard the law. That is not what we meant at all. 


What we fear for, and on behalf of, the injured worker, is a 
Situation where an employer's solicitor, and many of the larger 
employers have solicitors on retainer, can come in with a law 
clerk or whatever, and long lists of case law, in support of the 
employer's position, whereas the worker who may appear there with 
his union representative, or in some cases with constituency 
assistants for members of the Legislature, would not be prepared 
to meet with that sort of attack on behalf-of the employer. 


It is this kind of thing that we feel may be introduced if 
the board were held accountable for researching the case law in 
each and every case. We would prefer to conduct the hearing in a 
much more informal way, if you like, where case law is introduced 
as a part of the submission. We are not going to totally disregard 
it. We have a bit of fear of injecting into the process something 
more formal than that. 


Mesiiendersonse. ameall in, favour of anformality, 
especially if it leads to some resolution, but the example you 
gave would load the situation in favour of the employer. Would it 
not be more frequent that dispensing with case law and legal 
precedent would load the situation against the claimant? Did I say 
that right? Yes. 
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Mr. Emmink: It has not been our experience that very 
many representatives for injured workers will come in armed with 
all sorts of case laws Iwill admit that have not Deen privy. co 
all the hearings that the board has held, but in my experience, 
the case law element has been introduced most frequently by the 
Ombudsman after the appeal board has rendered its decision, but 
not during the process itself. 


Mr. Henderson: As you describe it, it sounds as though 
the reason you do not want to concur with the Ombudsman's 
suggestion is that you feel it would be potentially to the 
disadvantage of the claimants to do that. 


Mr. Emmink: That is our fear, ‘yes. 
Liva.m. 


Mr. Henderson: A final question: Can someone help me 
learn more about what section 43 of the act is all about? 


Mr. Emmink: That is the permanent disability section. 


Mr. Bell: Regrettably, Dr. Hill ‘and Mrs. *Catton*did not 
so first’ tor that particular issue: I™know they intend towexptain 
to the committee in more detail the problem of section 43 and the 
differing interpretations. I think it would be better if questions 
on that issue were reserved until after they have finished. 


Mr. Pierce: I would like to go to page 6, at the bottom 
of paragraph 2, and the phrase "An already bad back can get 
worse." I would like to know how you define a cause-and-effect 
relationship. 


If a person has hurt his back by carrying a heavy load and 
the compensation board awards in favour of the claimant and then 
five years later the back continually gets worse, how do you 
establish whether that is a result of the two pails of water he 
carried five years ago or whether it is just old age catching up 
on his back? 


Mr. Emmink: Yes, Mr. Pierce, that is something we run 
into very frequently as well. You have the situation where 
somebody has an impressive accident, or maybe even not so 
impressive an accident. In any event, there is an underlying but 
noncompensable disorder. 


Degenerative disc disease is the situation we see most 
often, and there may be an aggravation of that underlying 
condition which keeps the man off work for a couple of weeks; then 
he goes back to work. Five years later his back starts to act up 
on him again, and he says, "Gee, this is because of the time I 
fell off the truck five years ago." We will look at that situation 
and determine whether he reached a pre-accident state between the 
first incident and the second exacerbation. 


There may be a situation where he is going to his doctor 
every few months, or he has had the odd physiotherapy treatment, 
or he complains to the guys at work, "Gee, my back is still 
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period, we could say: ''This man never returned to his pre-accident 
state. Heck, he never complained about his back before the 
accident; but after the accident, even though he has been working, 
he still has these problems." In that situation, we would say the 
second incident would in all likelihood be related to the first. 


The other side of the coin is that you have the guy with the 
incident five years prior and absolutely nothing wrong with him 
since that time. There have been no visits to the doctor, no 
complaints to co-workers and he has a spontaneous exacerbation. In 
all likelihood in such a case, we would say, "Listen, it looks to 
us as if you have recovered from that aggravation of your 
degenerative disc disease and we cannot accept this most recent 
episode as related."' Therefore, no benefits flow. 


Moe Paerce:@ht: lycould just: followeup’ on that-=1 vomnot 
want to belabour it--I am sure in many cases you will find 
claimants who have had a minimum back injury and who were off work 
for two or three days and established a claim and then for five 
years never went back to a doctor but may have continually had a 
little gnawing back pain and did nothing more than take Aspirins: 
and complain to their wives; but after five years the pain gets so 
bad and they can no longer stand it and they go back to the 
compensation board and say: "Look, this has never really cleared 
itself up. I am not a habitual complainer. I am not a guy who 
wants to go to the doctor every second week just so I can keep my 
claim open, but I am here now." 


I can appreciate the board's dilemma, but I can also 
appreciate the claimant's dilemma. I am sure we do not suggest 
that everybody who has any kind of injury sits at the doctor's 
door until such time as he establishes a permanent claim and he no 
longer has to worry about income for the rest of his life. 


Ne. Emminks* That) is an®excellent’ pointhy Mr. Pierce; and 
it is true. You do have a situation here where the more stoical 
amongst us are in effect at a disadvantage down the road simply 
because they have not run to the doctor at every ache and pain. We 
try to look very carefully at those situations when they develop. 


We look#ati the original injury. 1f itewas only a strain or a 
sprain of a ligament in the back area and there have been no 
complaints, then it is unlikely that the strain would remain 
quiescent for five years and then pop up again. However, if there 
were some signs of a disc involved at the time--not a full-blown 
disc; maybe a slight bit of radiation into one or both legs, but 
that eased off--then it is much more likely there would be some 
relationship down the road if the complaints down the road were of 
a similar nature. 


We have to look very closely at the original medical 
findings and the subsequent medical findings to see if we can tie 
in a relationship that way. 


Mr. Philip: It seems to me there are two types of cases 
I have run into where you have denied compensation on the ground 
that the person has not sought continuous medical attention. One 
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is where the person may have another injury and where he is taking 
drugs for that other injury, and those drugs may have the same 
type of pain-killing effect on the compensable injury. 


For example, where a person may have an arthritic condition 
and a back problem. They may be taking pain-killers for the 
arthritic condition. Suddenly, the doctor says, "We have to cut 
down on your pain-killers for the arthritis," or "T have a new 
drug,'' or something or other, and the back suddenly flares, upssin 
those instances, I have found you rule against the complainant. 


The other one happens where the doctor says: "Look, there is 
not a heck of avlot. lacanido wforayous avoUncauhtasespaingmllegsair 
you want to, and I can prescribe them, but there is nothing more 
that can be done." The fellow believes his doctor and says; ‘There 
is no sense in my going back and forth to a doctor. I know I have 
a pain, but I am not going to seek any remedy. I do not like 
taking these 222s,"' or whatever they are. Then he puts up with it 
until it becomes unbearable. Five years later he goes back, and 
then you do not compensate him. You say, "If you had really had a 
problem, you would have been seeking medical attention." 


In fact, what he is doing is following the doctor's orders. 
The doctor has said: "I cannot do a thing for you. With medical 
science at its present stage, there is nothing we can do for you." 
So you rule against the claimant on the grounds that he has no 
record of continuously running to the doctor, to the chiropractor, 
EO the psychiatrist to remove 1c psychosomatically or however. 


Mr. Emmink: Those are truly difficult cases. However, we 
do go beyond just medical continuity. We will go out to the work 
place and interview the people he works with. We ask his foreman 
whether he has asked not to be put on a certain type of work 
because it bothers his back. We ask the guys he sits with at lunch 
if he has he complained about his back the odd time. We usually 
find that, where there is an ongoing problem, these fellows will 
mention it from time to time, not in any complaining way, but 
saying, “Geez, my back still has not been fixed up yet, and the 
doctor says there is nothing I can do about it." 


Usually there will be some knowledge, although scanty, with 
the people they work with, and this helps us out. I would think 
the cases you are talking about would be the ones where there is 
absolutely nothing: we have checked with the people he works with, 
we have checked with the doctor, and none of them can recall any 
complaint. In those cases, we feel we really do not have any 
alternative. There is nothing to relate the two incidents together. 


Mr. Philip: The third type I think you tend to rule 
against is the fellow who happens to look healthy, regardless of 
what the medical evidence is. I have a case where I can guarantee 
there is absolute proof medically from every orthopaedic surgeon. 
However, because this guy happens to have done body-building and 
looks as though he is Mr. Charles Atlas, he is only 35 or 32 or 
whatever age and looks as if he should be out lugging cement or 
something, it seems as though the Workers' Compensation Board 
rules against him, despite the fact that there is all kinds of 
medical evidence. 
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I really wonder if there is stereotyping, in which you 
ignore medical evidence simply because the guy looks healthy. If 
he had come in on crutches, looking as though he were in terrible 
condition, with that kind of medical evidence he would get a 
pension for life. 


Mr. “Emmink: “liwould *be»the first to admit we are: not 


perfect. If you would like to leave the particulars of that case 
Batneme, Lewill,looksinto it. 


Mr. Bell: Mr. Warrington and Mr. Emmink, I would like to 
get the focus back on the competition, if you will, among medical 
opinions that Dr. Hill raises. Last year, Mr. Warrington, you made 
a statement to the committee. Forgive me, but I liked your words 
last year better than this year, for the reason that they put the 
issue more succinctly. If I might, members of the committee, it 
will give you some more background. 


woeoOnasm. 


This is on the issue of competing medical opinions. From the 
worker's side there are opinions from members of the medical 
profession in private practice, experts, specialists in their 
field. The medical opinions from the board are, in this 
hypothetical scenario, from its so-called in-house ‘1nedical staff, 
some of whom are also specialists in the same field. 


Against that background, Mr. Warrington, at page 3 of 
September 10, 1984, afternoon session-- 


Mr. Warrington: Are you referring to the comments I made 
in respect to Dr. Hill's comments? 


Mr. Bell: Last year, yes. 


Mr. Warrington: The paragraph beginning, "While the 
committee's comments...''? 


fic. bell: .OURaLe rleht on. You have got 1t.. 


"While the committee's comments were directed to a case of 
permanent disability assessment, the board believes that the 
principle of relying on the best evidence is embodied in it." We 
were talking about a specific case, and then we get into the 
general, so "relying on the best evidence" is the motivating 
feature. 


"Treating physicians are clearly more expert when it comes 
to eliciting findings, using those findings to arrive at a 
diagnosis and, from there, deciding on the most appropriate 
treatment modality. The board's physicians, however, by virtue of 
their experience in analysing medical data and case histories, are 
in a better position, in the board's view, to offer advice on 
cause-effect relationships. Objectivity and impartiality are other 
factors that may in some cases cause the board to prefer the 
assessments and opinions of its own physicians." Forgive me for 
laughing. It is not often that you call your own employees 
objective and impartial, but that is all right. 
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"T am sure committee members will appreciate that, for 
obvious reasons, a doctor who has provided medical care to a 
patient and/or his family for many years would quite naturally be 
inclined to support his patient's claim. Frequently, however, the 
doctor does not have available to him the wealth of data 
accumulated by the board's adjudicative and investigative staff. 
For instance, he may not have the medical reports relating to a 
prior similar injury, and in some cases he may not have detailed 
information concerning the work process. 


"While acknowledging that in certain circumstances the board 
may prefer the opinions of its own physicians to those of 
independent practitioners, the board has some difficulty 
understanding that this occurs with sufficient regularity to 
constitute a problem from the Ombudsman's point of view." 


Mr. Warrington, I read that because, respectfully, 1 am not 
sure what you have said in your statement about the long-term 
implications of what Dr. Hill raises. You do refer to the new 
legislation and the independent tribunal, etc. 


1 guess tmrse1s the pest leadoff question: Are you saying 
that the phenomenon of the board appearing to prefer, and 
admittedly preferring, the opinions of its own practitioners will 
be diminished with the new legislation and the onset or the 
availability of this independent tribunal? 


Mr. Warrington: I am not sure it will be diminished. I 
think only time will tell. 


Mr. Bell: All right. We have a phenomenon that Le 
exists. You have said it on the record, and we have seen cases in 
which the board, believing it for good, valid and sufficient 
reasons, has said, "We prefer the opinions of our in-house 
physicians.” 


Mr. Warrington: One of the 11 cases this year is a case 
where the board accepted the outside opinion over those of the 
board doctors. 


Mr. Bell: All right, but deal with my question. There 
have been occasions, and we have seen them--I do not know about 
the frequency--when you have said, "We prefer the opinion of our 
in-house medical physicians over the opinions of physicians in 
private practice," who may or may not be family physicians. 


Mr. Warrington: I do not think it is fair to generalize 
on that. It depends on the individual case and on who the outside 
doctor is. If it is a general practitioner as opposed to an 
orthopaedic specialist, that is a different situation. 


Mr. Bell: Let us deal with what you said in the one 
sentence 1 think we can focus discussion on. In the first 
paragraph that I read, the last sentence says, "The board's 
physicians, however, by virtue of their experience in analysing 
medical data and case histories, are in a better position in the 
board's view to offer advice on cause-effect relationships." In a 
better position than who? As you said in the preceding sentence, 
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"treating physicians who are more expert in eliciting findings and 
using those findings to arrive at a diagnosis." 


Why do you say the board's physicians are more experienced 
than those treating practising physicians? 


Mr. Warrington: Because of their experience in dealing 
with workers compensation claims, as opposed to general 
practitioners who are working with all aspects of medicine. As I 
have said, treating physicians are clearly more expert when it 
comes to eliciting findings and using those findings to arrive at 
a diagnosis, and therefore deciding on the best treatment 
modality. But the board physicians, by virtue of their experience 
in analysing medical data and case histories, are in a better 
position to offer advice on cause and effect, rehabilitation and 
sO on. 


Mr. Bell: In some of the cases the committee has heard, 
the opinions that the board has accepted from its own staff 
physician are opinions derived from a review of medical data and 
case histories alone and not in conjunction with personal 
examinations and assessments of the patients. 


Mr. Warrington: Not always. 


Mr. Bell: I have been talking about some. Whether it is 
one or 1,001, we have seen cases-- 


MriweWarrington: ht is ‘one of the reasons we have the 
Fehabilitation centre. 


Mr. Bell: In some cases, you had a physician review the 
file and give an opinion. That opinion has been preferred over 
that of somebody in private practice who has examined the patient, 
perhaps treated the patient, and said, "I believe there is a 
causation." 


Mr. Emmink: May I comment? 


Mr. Bell: After he has answered, "Yes, there are some of 
those cases." 


Mr. Warrington: Yes. Absolutely. 


Mr. Emmink: On this question of the preference of 
opinions in the context of some having been arrived at in the 
course of a paper review and others having been arrived at as a 
tesult of a personal examination--maybe I am not reaching the 
tight conclusion--the impression 1 have been left with is that 
there is something wrong or deficient in accepting a medical 
opinion based on a paper review as opposed to a medical opinion 
which includes a physical assessment. I am not sure I understand, 
Mmrct, itemycimpressionmisecorrectvand, if itsis correct; why is 
that so? Why would that opinion be deficient? a 

Mr. Warrington: The time factor surely has a play in 
this. Often, by the time the injured worker gets to an appeal, it 
has been years since the accident. The diagnosis of the treating 
physician at the time of the accident is more important. 
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Mr. Bell: There are two sides to this. Dr. Hill has 
said, and his predecessors have said in the past, that the 
reliable evidence is from those who have treated and examined and 
are acknowledged experts in their field in a general sense, and 
that revolves around the statement you made about the principle of 
relying on the best evidence. Some people believe the hands-on 
opinion is better than, in Mr. Emmink's words, the paper opinion. 
Some might dispute whether or not an opinion of a doctor based on 
the review of a file is a medical opinion at all. 1 know the 
courts dispute that. 


Mr. Emmink: It depends on the case. 


Mr. Warrington: I suggest a physical examination five 
years after the accident would likely reveal nothing, whereas the 
paper of the treatment modality or the diagnosis that will be 
contained in the file would be of much more importance. 


Mr. Phi fipssel Seam person ws js Gist complaining about the 
accident and the pain, I find it hard to understand how your 
general practitioner can overrule two, three or four orthopaedic 
specialists who deal with injured workers day after day. 1 cannot 
understand how you can accept that medical opinion as more valid 
than the opinion of the three or four orthopaedic specialists who 
are dealing in the same way day after day with persons injured on 
the job. 


ll a.m. 
Mr. Warrington: I also would have great difficulty with 
that type of case, where you have three or four-- 


Mr. Philip: Those of us who practise before the board 
constantly know that is happening. 


Mr. Warrington: I question three or four orthopaedic 
specialists, Mrs Philip. Here again, cthat kind ofecase; which 
sounds very complicated, would likely end up at the Downsview 
rehabilitation centre where he could have an assessment. 


Mr. Henderson: I want to make a comment with regard to 
this question of the board physicians versus independent 
physicians. I do not necessarily accept the preferability of the 
board physicians, but surely the argument to be made is that the 
board physicians are experienced and have the mental set of 
assessing the relationship of symptoms to accidents and events. In 
other words, they become specialists in causation, if you like; 
whereas even the independent physicians who do a fair bit of 
Workers' Compensation Board work, have the mental set of: "The 
causation is secondary. Let us make a diagnosis and treatcs 


It seems to me that is the argument to be made. As I say, lI 
am not convinced that there are not equal arguments on the other 
side. The argument to be made, at least the argument that would be 
convincing to me, is that between the mental set of a physician 
who is used to tracing aetiology in terms of events and 
circumstances as opposed to the mental set of the physician who is 
used to setting that rather aside and relating signs and symptoms 
to diagnosis and treatment. 
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Npeernrlipsiloeis equally valid to ‘say that certain 
orthopaedic surgeons who constantly are writing reports for the 


board are equally experienced in trying to find cause and effect. 
There is a difference between the guy's general practitioner, who 
may do one or two compensation cases in a year, and an orthopaedic 
surgeon at a hospital who is constantly performing these 
Operations and has to prepare report after report. 


I can go through my hundreds of files and show you the same 
doctors' names appearing over and over again. They are used to 
writing for you people and they know what you are asking for. I 
suggest they are as experienced in trying to decide cause and 
effect; but on top of that they also have the orthopaedic 
background. Their medical knowledge may be more valid than that of 
the general practitioner who is stting there looking at a piece of 
paper. 


MEeeuwarting cons Mr. sPhitip, you Will recall that at *the 
last session of what was then the select committee, Dr. Hill and I 
agreed that we would get together, as I had done with the previous 
Ombudsman, Mr. Justice Morand, to set out a list of doctors for 
each specialty: orthopaedics, neurosurgery and so on. We had a 
list of doctors who were agreeable to Mr. Justice Morand and to 
the board. When we ran into the kind of case that you were talking 
about, one of those doctors would be selected and used, in effect, 
as a medical referee. Although Mr. Justice Morand did not like the 
term "medical referee,'' we agreed that whatever the independent 
doctor said in his report would be accepted by both the Office of 
the Ombudsman and our own office. 


That worked extremely well, and you will recall at the last 
session Dr. Hill suggested we go back to that. Oh, I am sorry, 
that happened after the committee had met. It was one of the 
Seeoinss Mt. hmnink and I had with Dr, Hill and his staff. ‘That 
has never got going. We did not put it into operation, but I think 
that is a possibility in the kinds of cases you are talking about. 


Mr. Philip: That is what you were advocating on page 8, 
and yet my experience is: (1) it is not done at the medical 
assessment level; therefore, what you are faced with then is the 
Mental or aicase, and (2) that éven in the denial of “a case, 
unless I suggest or someone knowledgeable in advocacy suggests an 
independent physician, it is rarely suggested by the board itself, 
and instead it is simply denied. . 


You are talking about major delays. It seems to me if you 
want to cut down on a lot of these delays, it should be at the 
Tegional assessment level; if your physicians cannot make up their 
minds, they should suggest that the list be used, if you like, and 
an independent assessment be obtained. If you did that, you could 
Save the client something like six or seven months' delay in 
having it decided one way or the other. 


Mr. Emmink: We appreciate those comments, Mr. Philip. We 
will certainly take them back and see if there is any way we can 
incorporate that process any earlier. 
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Mr. Philip: I know you accept that. When I suggest that 
at a hearing, they say, "Fine, we will submit to an independent 
assessment," and usually the adjudicator will go on WitDmutea but 
by that time the guy has not had any money for six months. This 
summer I am asking for hearings that are being booked into March. 


Mr. Warrington: March 1986? 


—— 


Mr. Philip: February and March. That is what my 
assistant says how long it will take for getting them. 


Mr. Emmink: We are booking them for October and November. 


Mr, Warrington: Are you talking about the new appeals 
tribunal, Mr. Philip? 


Mr. Philip: No, second level. 
Mr. Emmink: In my capacity as director of the hearings 


branch, 1 can tell you, if you want a hearing in November, I can 
get you one. 


Mr, ePhiip: el bepay.s..tondo business with you face to face. 


Mr. Bell: Another point has to be made, Mr. Warrington. 
We went into this session of hearings with 1l outstanding cases. 
There are only two left. I think you are entitled to rely on that 
as something in the system that is working as Welle aD. eri lew a 
make his own point about the length of time it takes his office on 
workers' compensation matters. 


May I turn to the legal precedent issue? You make a comment 
at page 10, second paragraph, "If you inject into the compensation 
system the concept of regard for legal precedent, it would serve 
to re-establish the legal adversarial atmosphere." I understand 
you are saying that against the background of the new legislation, 
which is intended to remove the adversarial process. I think we 
all agree nothing should be done which promotes the adversarial 
process, but can you assist us on another point? When the board in 
its decision-making process agrees to follow case law, how in 
practical terms does that re-establish the legal adversarial 
atmosphere? 


Mr. Warrington: Because, as Mr. Emmink said a few 
moments ago, 1 believe you will end up with more lawyers in the 
system who will be citing legal precedent. This leads right down 
the road to the adversarial route. 


Mr. Bell: You can probably count on your left hand and 
two fingers of your right the number of cases in Ontario that have 
interpreted your act; so there are not a lot of sections. Whether 
or not those cases are still relevant to the new legislation is 
another question. 


Something arose out of the exchange we had on the Divisional 
Court's decision, where Mr. Morand said you did not follow it and 
you said you did. Statements were made in that exchange to the 
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effect that because it is reserved for you to be the interpreter 
of your legislation, the courts do not necessarily have to follow 
that interpretation. I do not think I have unfairly stated your 
position. 


Mr. Emmink: I think what I said to the committee last 
year, Mr. Bell, was that while the board will certainly have 
regard for case law, by the act it is not bound by it. I meant to 
convey the impression, and I apologize if I was not successful in 
doing so, was that the board will certainly have regard to case 
law. We feel we have done so in the past. 


I am just wondering whether or not the whole subject is a 
little academic at this point. With the external appeals tribunal 
coming into force on October 30, the manner in which they approach 
this might be totally different. They might wish to emphasize case 
law. They might wish to emphasize the legalistic aspect of it. I 
do not know. If they do, I can assure you that decision is coming 
from the final level of review within the board and we will 
eertainly have to reflect that as well. 


meet O asm. 


Mr. Bell: That is a good point and only time will see 
Bietneriyou tare’ corrector Dr. Hills concerns remain: But to get 
your position fairly stated with regard to precedent, I understand 
you to say that where there has been a decision of the High Court 
or higher, which interprets a specific section of your 
legislation, and where the board has been a party to that action, 
which gives rise to that decision, you will follow that decision. 
If you do not, you are in contempt, quite simply; so that goes 
without question. 


Mr. Emmink: Absolutely. 


Mr. Bell: Where there has been an interpretation of the 
act or a similar section in another act by our courts or by courts 
in another province or another jurisdiction, what you are saying 
is, "We do not feel we are necessarily bound by that 
interpretation, first, because we were not a party to that action 
and, second, because we have the ability in our legislation to be 
our own interpreters." Do I understand you correctly? 


Mr. Emmink: I believe that is a pretty fair statement. 


Mes Bells “Third, where there is a principle of law that 
has been determined by the court, any court, which has relevance 
to principles or issues that the appeal boards may deal with in 
their fields, we do not feel we are bound by those principles as 
determined. They may be of assistance to us, but again because we 
ate the sole interpreters of our legislation, we are not going to 
mre our hands." Is that a fair statement? 


Mr. Emmink: Without the benefit of counsel here, I would 
Say that is probably a pretty fair statement. I do stand to be 
corrected, if there is some problem with it from a legal 
Standpoint. If you like I can take that back to counsel and get 
something more definitive. 
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Mr. Bell: What you are saying on the second and third 
category under the new system is, "If we agreed to be bound by 
that precedent, or our own precedent for athat matter; the, danger 
exists that lawyers may be in waving law books and other decisions 
at us in all of the process and that turns it adversarial again." 


Mr. Emmink: And it may be the best way we are going to 
end up. 


Mr. Bell: Okay, thank you. 


Mr. Henderson: I have a comment that 1 guess 1 can say 
now. I may want to refine it later. It seems to me that in these 
cases there is very often a large range of medical opinions. is 
seems to me that is especially so the more complicated or the less 
clear the case is. The fewer the objective findings, the more is 
is in the realm of psychosomatics or feelings or what have you. 
This makes it more difficult to come down to an objective opinion 
and so the range of medical opinion is likely to be greater. 


I think the polarization and controversy that often occur 
are related to that. The board positions, I happen to suspect from 
my own experience, do have an unconscious bias. I do not see how 
that cannot be so. The claimant, in finding a physician, can very 
easily find one whose bias is to recommend in a certain kind of 
way. It seems to me, arising out of that, one orlitworthing syare 
going to happen. 


Either we are going to go in the direction of a much more 
adversarial legal precedent and, for that matter, costly and 
time-consuming kind of process or we are going to find some way to 
try to minimize the range of opinions and find some way of 
establishing, not an unbiased but a middle ground of medical 
viewpoints to bring to bear on a particular case. 


I am hearing from the discussions some suggestion that we 
are moving in the second direction, that is, tribunals and 
agreed-upon physicians who are felt to represent a middle ground. 
I would add the idea of a clinic. If you got a group of physicians 
working together who consult and case-conference with other, so 
that they begin to establish a common approach and common set of 
guidelines, that might be even better. It seems to me there is a 
lot to be said, in terms of economy and a reasonably speedy 
process, bearing in mind the number of cases that have to be 
considered and discussed, for going that route. 


Dr. Hill: Are you ready for my statement? 


Mr. Philip: I have one more question concerning page 13, 
the first paragraph. My question is simply when? 


Mr. Emmink: Mr. Philip, we expect that that will be one 
of the first things we submit to our new corporate board. As you 
know, that will come into effect on October 1. I would say within 
that time frame, next month or two. 


Mr. Pe So you think that it should be in place by 
the spring of 1986? 
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Mr. Emmink: I would think before Christmas. 


Mibel bili ss Lnankeyou. 


Dr. Hill: Before I start, I just wanted to bring to the 
attention of the committee that, as you recall, the Ontario Labour 
Relations Board challenged our jurisdiction. We initiated a court 
action in Divisional Court to find out whether we did, indeed, 
have jurisdiction over the body in terms of its decisions and 
cases. The Divisional Court ruled yesterday that the Ombudsman 
does, indeed, have jurisdiction over the Ontario Labour Relations 
Board. 


I have not received the judgement yet. I am going to be 
looking at it very closely, but I wanted to inform you of that 
since that was one of the things I mentioned as I made my opening 
comments the other day. I am just reporting that the Divisional 
Court has supported the Ombudsman's jurisdiction over the Ontario 
Labour Relations Board. 


Mr. Philip: One of your key staff--I would not mention 
his name because he is in the room looking at me at the 
moment--was quite humble in the way he smiled on CBC this morning. 


Dr. Hill: Thank you. I think we have’ distributed copies 
of my presentation. Before I start and talk about WCB, I would 
like to comment that originally when we came before you there were 
1l WCB cases. They have now dwindled to two. 


Mr. Bell has mentioned the assistance and support of Mr. 
Emmink and Mr. Warrington and, indeed, that is so. We certainly 
Tecognize that in resolving the cases we have before you. 


However, I would also like to express our thanks to the 
Deputy Minister of Labour, Tom Armstrong, and to Paul Hess, the 
general counsel, Ministry of Labour. They were very instrumental 
in establishing an excellent climate in terms of bringing the 
Workers' Compensation Board and the Ombudsman together to effect 
these settlements. Mr. Armstrong and Mr. Hess worked with us 
assiduously throughout the entire process. Again, I would like to 
express my thanks to them, to Mr. Warrington and Mr. Emmink, and 
place that matter on the record. 


m220 a.m. 


Gentlemen, in my report I raise three systemic problems that 
have been the root cause of recurring complaints to my office 
against the Workers' Compensation Board. I have long held that it 
is not enough to look at and investigate the individual complaint. 
When we see a consistent pattern of complaints emerging from a 
particular area, it is time to look at that system, to ask why, 
and then to seek to address the problem. 


I just wrote that in; it is not in my original comments. I 
have the tendency to write things in as I start saying them and as 
they occur to me. 
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As I have mentioned, the board is reluctant to rely on or 
consider decisions of the courts in assisting in the 
interpretation of its statute. Although it is¥rareutorr tie 
Worker's Compensation Act in Ontario to be the subject of a 
judicial review in Ontario, there are many other statutes that 
have been so considered. There are judicial guidelines which could 
assist the board, for example, in determining whether somebody was 
an employee or not or whether his or her activity was, in fact, in 
the course of employment. 


During our last meetings I advised you I was meeting with 
officials of the board to see whether we could agree on some x ind 
of process that would allow the board to benefit from these 
judicial guidelines. 


From meeting with the board, it is my understanding it is 
reluctant to rely on judicial guidelines--and I am quoting today, 
too--for fear it might be bound by legal precedent and, therefore, 
not be able to deal with the true merits of the case. I do not 
consider this a realistic concern. Certainly, under section 80 of 
its act, the board has the clear authority to consider the true 
merits of any case and not be bound by legal precedent. However, 
this does not preclude the board from benefiting from the wisdom, 
strictly from the wisdom, of our court system. 


I intend to raise this issue again with members of the new 
corporate board after their appointment on October 1FN1938579ewi 
report to you again on this very important issue. 


The second issue I raised in my report is the board's 
reluctance to accept the evidence of the workers’ treating 
physicians and instead to give precedence to their staff 
physicians’ medical opinions. Clearly, the board's physicians have 
a specific kind of expertise. I will grant that. However, that 
certainly does not negate the expertise of the many outside 
qualified medical practitioners in Ontario, some of whom are 
internationally recognized experts in their fields. 


I am glad to see that the policy of benefit of doubt is 
enshrined in the new workers' compensation legislation, and it is 
my intention to ensure it is applied in all cases brought to my 
attention. If a medical opinion from a worker's doctor is accepted 
as being as valid as the board's medical opinion, then the benefit 
of doubt principle should operate to resolve many more cases in 
favour of workers. 


To resolve disagreements with my office that centre on the 
assessment of medical evidence, the board suggested we implement a 
medical referee system. For example, in a case before the 
Ombudsman in which there is a clear dispute between the doctors, 
we would agree to refer the matter to a mutually acceptable 
medical specialist for an opinion. 


Although neither the board nor the Ombudsman would be bound 
by this opinion, it would have significant influence in resolving 
the complaint. I am prepared to undertake this Act LOL 
appropriate cases. However, while this may be of benefit to my 
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office and the board, it does not address the systemic problem. I 
will certainly raise this issue with the new corporate board and 
report the results of my deliberations to your committee. 

The third problem is a most critical issue. What I am asking 
you to consider is the method by which the board rates permanent 
disability awards. Under the current system, the Workers' 
Compensation Board has a rating schedule to assist in the 
assessment of such awards. The schedule is an attempt to measure 
the loss of physical function of a particular part of the body. 

For example, a completely immobile lower back would be rated 
at approximately 30 per cent. No regard is given to the nature of 
the worker's pre-accident employment or his chances for 
tehabilitation. For your benefit, I have available copies of the 
permanent disability rating schedule. 


Moe Pell air nil mayailejustivstop -you ithere (for) ta 
moment? 


There was some material distributed this morning. I think we 
should make sure the members have it and know to what you just 
referred. Can you show us what it is? 

MLSs sCatbtonsibenis thisedocument . 

Dr. Hill: With the four holes on the top. 

Masibel Pe tholdithat upsagain: 


MrswsCatton + °Mri) Deeker distributed it this. morning,.1 
ehink. 


Mr. Bell: Just a minute. I am sorry, I have it. Somebody 
has written "Permanent Disability Rating" on the top. Is this the 
old one? 


mee. Catton: Sltris cunrently ein suse. 


Mr.sBell: Yes. Mr. Warrington referred to an update, did 
he? 


Mise Catecon ts 169), 

Mr. Bell: Which has not yet been formalized or received? 
Mrs. iGattonweihatlis scortects 

Mr. Bell: So you cannot comment on that today? 

Mrs. Catton: On the update? 

Mrveb e Lieweves? 

Mis = Catton: No. 


Mu. Bell ilwamesorry,oDr Hill ol) just,wanted. to. make 
Sure that your comments-- 
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Dr. Hill: Shall I continue, Mr. Chairman? 
Mr. Chairman: Yes. 
Dr. Hill: I am going to the bottom of page 5. 


When a worker is injured, the board's physicians assess the 
degree of disability using this rating schedule as a guide to 
determine the amount of permanent disability award he or she will 
receive. By way of example, a keypunch operator who has lost two 
fingers would receive approximately a five per cent permanent 
disability award. Conversely, a labourer would receive exactly the 
same award for the same disability. Unfortunately, the keypunch 
operator is more significantly handicapped by the disability than 
is the labourer. 


The most common complaint and the most common problem that 
is seen in this area is the 55-year-old bricklayer who suffers a 
significant back injury, which results in a 30 per cent permanent 
disability rating. Unfortunately, the worker's skill requires that 
he have full use of his back; therefore, he is not appropriately 
compensated by this rating system. 


The entire workers' compensation system was reviewed in 1980 
by Paul Weiler, a lawyer who was a professor in Canadian studies 
at the Harvard law school. Professor Weiler, when he studied this 
issue, had the following comments on the current rating system: 


"The notorious 'meat chart' is a logical result dictating 
that the loss of an arm will produce a pension benefit of 70 per 
cent of the previous earnings, the loss of a leg 50 per cent and 
so on. It is child's play to sketch examples which show the 
anomalous and even absurd results. A staff lawyer who loses his 
left hand (perhaps in a car accident while driving to court) would 
receive a lifetime pension much higher in amount than would a 
labourer because of the difference in their previous earnings to 
which the percentage is applied. This is so, even though the 
lawyer suffered no long-term income loss at all, while the 
labourer, who might be theoretically capable of performing a 
different job, might be unable to find suitable and available work 
because of his personal characteristics (age, literacy or ski bis) 
or environmental factors (geographic location or economic 
conditions). 


"Be that as it may, the central ingredient of the workers’ 
compensation has now totally lost any legitimacy which it might 
have ever had. People no longer tolerate the inequities in 
individual cases which are produced by a system of average "rough 
justice.' Using the earlier example, it is obvious that the 
labourer and his family cannot survive on a pension of a fraction 
of his previous income. The same act which only offers the facade 
of adequate compensation for his real life economic losses also 
denies him the right of access to courts to try and recover the 
difference." 


In conclusion, Paul Weiler stated: "...the nub of our 
problem is that we have been trying to do two things with one 
instrument. We want to make up earnings which have been lost from 
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work and at the same time provide some redress for the serious 
impact of a permanent physical disability on an injured worker's 
nonworking life. The result is that a permanent partial disability 
award performs neither of these tasks very well. In principle the 
solution appears simple. We should have two distinct benefits in a 
situation each tailored especially for its own purpose." 


Professor Weiler then goes on to explain a dual system of 
compensation which would provide for a lump sum payment for the 
physical disability and an ongoing wage loss benefit package in 
applicable cases. The standing committee on resources development, 
which studied Professor Weiler's proposals, supported his 
recommendations for a dual system of compensation. These proposals 
were not, however, included in amendments to the Workers' 
Compensation Act. 


My predecessor, the Honourable Donald Morand, raised this 
issue with a select committee in 1980 and recommended another 
solution to the problem. Specifically, he felt the board had 
unreasonably interpreted the section of the act providing for 
permanent disability awards and felt it was completely within the 
board's purview not only to assess the physical loss but also to 
consider other factors when determining the degree of disability. 


50" a.m. 


In December 1980 the select committee supported the 
recommendation of the Ombudsman as it related to his 
interpretation of subsection 42(1). Specifically, the select 
committee stated: 


“The Workmen's Compensation Board has historically 
interpreted this section as permitting the payment of benefits to 
workmen in amounts which are proportionately higher than the 
actual impairment of earning capacity. It must follow that that 
interpretation to be truly equitable must also permit the payment 
of benefits which actually reflect the impairment of one's earning 
capacity." 


Accordingly, the committee recommended that the Workers' 
Compensation Board revoke its decision in a particular case and 
grant an increased award to the injured worker. 


On the basis of this recommendation, Mr. Morand then made 
tecommendations in a further 135 cases, asking the board to 
reconsider each complaint, bearing in mind other factors when 
assessing the permanent disability award. The Workers' 
Compensation Board declined to implement these recommendations. 
When the committee's report was debated in the Legislature, the 
recommendation I previously quoted was not accepted. 


For your purposes, however, it is of interest to note what 
Bnerrtormer leader of ‘the Liberal Party, Dr. Stuart Smith, had to - 
Say on this matter during the debate on May 14, 1981: 


-lo say ethatiwaad isc Was gard isc gicyasgdisc .10 matter in what 
back the disc happens to have been displaced, or that a thumb is a 
thumb is a thumb, no matter in what arm that thumb has been 
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injured or in what person, in what family or in what 
circumstances, is the narrowest kind of meat chart approach and is 
totally wrong. Not only is it wrong--and therefore new legislation 
should be brought in to change it--it is not even necessary under 
the present legislation." 


To support his position and his interpretation and that of 
the WCB, the then Minister of Labour, Dr. Robert Elgie, relied on 
two legal opinions, one from the then Deputy Attorney General and 
one from legal counsel, J. J. Robinette. On the basis of these 
legal opinions, the recommendation was not supported. 


As a result of these deliberations and the fact that for the 
first time the Legislature had decided not to accept the 
recommendation of the select committee, the committee in) VcCsendincen 
report made a further recommendation. It recommended that cabinet 
refer the appropriate section to the Supreme Court of Ontario for 
consideration and interpretation. The committee also recommended 
that the Minister of Labour include a provision in the new 
workers' compensation legislation to provide for a retroactive 
payment of benefits to such workers as were represented by the 135 
in the Ombudsman's previous report. The Attorney General at that 
time declined to accept the recommendation of the committee. 


I am often faced with cases where a person who is totally 
unemployable is in receipt of a 30 per cent or 40 per cent 
pension. These people, but for the accident, would have been able 
to continue working. Their lack of skills and training and their 
age have precluded them from continuing in the work force. I have 
cases of people who had specific skills, such as bricklaying, that 
enabled them to earn a good living but who, because of a back 
disability, are unable to carry out their trade, and they suffer a 
significant reduction in their earning power. It seems to me 
unjust and in conflict with the concept of workers' compensation 
that someone who is no longer able to perform his regular work 
because of a work-related injury should suffer a significant 
decrease in his standard of living. 


We are now left with the problem that approximately 25 per 
cent of the people, or about 100 people, who attend my office with 
complaints against the Workers' Compensation Board complain about 
permanent disability awards. In 1984, 186 workers, or 
approximately 20 per cent of the decisions of the appeal board, 
dealt with permanent disability. 


I think the matter can be resolved by a more liberal 
interpretation of the current section of the act. This matter has 
the potential to affect about 60,000 workers in Ontario who are 
currently receiving workers’ compensation pensions. It is of 
significant importance that the interpretation of this section be 
referred to the Supreme Court of Ontario. It is certainly open to 
you gentlemen to make that recommendation. On the other hand, it 
is also open to you to make a recommendation that the Minister of 
Labour review the Weiler report and the report of the standing 
committee on resources development with a view to amending the 
legislation to provide for an equitable system of permanent 
disability ratings. 
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It is my understanding that the board is currently reviewing 
its permanent disability rating schedule to determine if the 
schedule itself is adequate. In my view, this is not enough. 
Whether or not the schedule itself is appropriate does not deal 
with the variety of circumstances that must be considered when 
assessing the worker's impaired earning Capacity. 


An equitable solution to this problem would substantially 
reduce the flow of such cases to my office and would significantly 
reduce the number of appeals. It is a problem of great 
significance to the injured workers of this province ,sand it.is 
time for the system not only to work properly and equitably but 
also to be seen to do so. 


I have, on my right, Mrs. Catton, who is assistant director, 
and Ms. Linda Bohnen, my counsel, to assist in answering questions. 


Noe bells Drs Hills «there are fourldissues heres In your 
address, you refer to the first two, the competition between legal 
opinions, so-called, and the binding effect of legal precedent, as 
issues you are going to raise with the new corporate board at the 
first opportunity. Does that put the committee in a position where 
it should probably wait upon those discussions before deciding to 
jump into this fray any more than it has? 


Dr. Hill: It might be helpful if we first had a chance 
to initiate those discussions and then come back to you. 


Mrsbeliceihat) iserights 1) now! regret that you,did not 
go first, sir, because what is apparent is that you are not asking 
on the legal precedent issue that the board be bound. 


Dr tniidalb lca Noy 


Mr. Bell: You are saying at page 2 that the board should 
not be precluded. What you are saying is the board should avail 
itself of the benefit of the wisdom of our court system. 


DresHill<eeWe think it) should be reflected in the 
writings and the reasoned discussions coming before the board and 
telated to us. We would like to see that reflected. 


Mr. Bell: At the appropriate time I would invite Mr. 
Warrington and/or Mr. Emmink to comment, but I would think you 
would not have any problem getting their agreement today that the 
board should benefit from the wisdom of our court system, as and 
when appropriate, and how it does that in decisions is a matter 
that has to be determined by the particular decision. 


I tend to agree with you. We have to have you address the 
two matters with the new corporate board and report back to the 
committee as soon as possible after those discussions on what has 
happened. It might be unproductive for the committee to be 
involved at thig time, except the committee is already on record, 
last year and today, as to certain of these things. 


May, lego Costhe  sectione43cissuel You start that at page 5, 
and you go down through, after the comments of Paul Weiler, Donald 
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Morand and this committee, to your recommendation to this 
committee that it restate in its next report the recommendation 
that it made to the Attorney General and/or the cabinet, thatast 
refer the matter under the Constitutional Questions Act. 


Members of the committee, just to complete your background, 
at page 1l of your predecessor's 10th report, after reporting that 
the Deputy Attorney General and the Attorney General did not 
intend to refer the matter, the committee said this: 


"The committee is disappointed that the court will not be 
utilized to resolve the differing legal opinions which exist 
respecting this section of the Workmen's Compensation Act. The 
legal uncertainty created by the differing legal opinions will 
continue." 


11-40 “atm. 


You have included, in your materials distributed today, 
copies of John Robinette's opinion and copies of Allan Leal's 
opinion, both of whom, as you have said, support the 
interpretation that the board has placed on the section. This 
committee, aS a matter of record, has respectfully said it 
disagrees with that. 

é 

That may be putting it too strongly. I think what this 
committee has said is yes, there are two legal opinions, but there 
are also some differing legal opinions that exist; and that is the 
classic situation for the Constitutional Questions Act, just as 
another of John Robinette's opinions is going to be considered 
later this month on another piece of intended legislation. 


You are asking us quite bluntly to put that recommendation 
again to the House. 


Dre Hille Yes. 


Mrs. Catton: That is exactly what we are asking the 
committee to do. 


Mr. Bell: Do I understand it correctly that this is not 
a situation that will disappear with the new legislation? 


Mris. Gatton: No. 


Mr. Bell: Does the figure of 60,000 workers in Ontario 
that is in your statement represent the approximate number of 
workers who may be affected by this? 


Mrs. Catton: It represents the approximate number of 
workers currently receiving pensions. 


MrgoBellt Ohy Sie tieta stacks thateif themactais 
interpreted in the way you believe it should be, the_effect will 
be to increase the pensions receivable by ablfor faastibstantrar 
portion of those 60,000 persons? | 


Mrs. Catton: It has the potential to increase some of 
the pensions. 
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Mr. Bell: Do we have any idea? Maybe Mr. Warrington is 
the best one to answer this. Is there any handle on what the 
impact will be? 


Mrs. Catton: The only handle I can give you is that 
together with this information was distributed a study that was 
conducted by the board in 1984 for Professor Weiler. What that 
indicates is that although the wage loss of those people on 
pensions equals closely the average permanent disabilities 
assessment, about 40 per cent of the people on pensions are 
unemployed. Of the 60 per cent of people employed, they are 
basically on average being compensated fairly. 


Mr. Bell: So it may affect 20,000 people. 
Mis. Catton: That is right. 


Mesebeil: Mr. Warrington, ocan.you butt dmcand help? Have 
you assessed? I get the sense this issue does not revolve around 
whose legal opinion is preferable; it revolves around dollars and 
cents and the implications of such an interpretation in dollar 
terms are substantial. 


Mos tWerr ington: eihat “isucortect : 


Mr. Bell: Have you done any studies or projections or 
assessments of what dollar value we are talking about? 


Mr. Warrington: Not to my knowledge. Maybe Mr. Emmink 
would know. 


Mr. Emmink: There have been some attempts to do this for 
the resources development committee. As a matter of fact, the 
study Mrs. Catton referred to was one that was commissioned by 
Professor Weiler. The results of that study were not audited, and 
therefore we would hesitate to have anyone draw conclusions from 
it. What has not been said, though, is that while some people may 
get more under the system, some people are going to get less. It 
was my understanding that the concept opposed by Professor Weiler 
was soundly denounced by injured workers' groups. That was one of 
the reasons why it was not included in Bill 101. 


Mr. Bell: These are questions I will confess 
Substantially out of ignorance. Is the effect of the Weiler 
approach similar to the effect of the Ombudsman interpretation? 


Mr. Emmink: Again, as I understand it, the proposal 
which the Ombudsman would like the board to accept is basically 
that where there is wage loss, you compensate and where there is 
no wage loss, you do not. This places us in a position where a 
pataplegic who is back at work without a wage loss would not 
teceive anything. On the other hand, a bricklayer who loses a hand 
would probably receive a full total pension. So there are the two 
Sides, 


Mr. Bell: I guess some people might say what is wrong 
wath that; but’that is for another forum. 
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Ms. Bohnen: The system proposed by Professor Weiler, 
which was not placed in the legislation, of course, would have 
resulted in very far reaching changes to workers' compensation in 
the province, and various groups were opposed to it for a variety 
of reasons. What we are asking the committee to recommend now 
would not result in imposing the Weiler system in the province. It 
would result in what we think would be a more equitable 
interpretation of the current section. 


Mr. Bell: Simply stated, it expands the discretion that 
you exercise in assessing under that section. 


Ms. Bohnen: Exactly. We are not asking for the Weiler 
scheme. 


Mr. Bell: In the insurance industry, they call it 
pigeonholing. Do not pigeonhole injury A to compensation B, but 
look at the person and the circumstances. 


Ms. Bohnen: What I wanted to say was that we are not 
asking, through this recommendation, that the Weiler system be 
legislated or judicially imposed in Ontario. We are merely asking 
that,’as Mr. Bell says, the board be given a wider discretion 
under subsection 43(1). 


Mr. Bell: After the Legislature decided not to support 
its recommendation, the committee decided, implicit inethespant. ob 
its ninth report that I read, to express disappointment, but not 
to do anything else. Quite frankly, I cannot remember why that was 
done, and I do not think anyone in this room can remember. 


Tell us why the committee should refer back with another 
recommendation? What has changed? What has happened? 


Mrs. Catton: Certainly when the committee decided not to 
do anything, there was an expectation that Professor Weiler's 
study would make significant changes to the system. That 
expectation continued until the government introducedsBidie10L} 
which I guess was about a year and a half ago. 


When those specific changes on permanent disability ratings 
were not included, the problem continued. I think everyone 
expected some significant changes to that system, and I would 
suggest the committee probably thought there would be no point in 
pursuing it because the matter was going to be corrected by 
enacting those. 


Mr. Bell: Are you saying the legislation just does not 
cure the problem you had addressed? 


Mrs. Catton: No, and also distributed was the new 
section and the new legislation. It _is now section 45, and it 
remains exactly the same as the previous section. The only 
difference is that the earnings figure is now 90 per cent of net. 
We base the percentage on 90 per cent of net as opposed to 75 per 
cent of gross. 
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Mr. Bell: Can each of these workers in Ontario who are 
receiving the benefit as assessed under the board's method make an 
application under the new legislation to have the benefits 
reassessed? 


Mrs. Catton: There is no other system. It is always open 


to ask for teassessment. 


Mr. Bell: If that was sought by a worker in this 
position, who would ultimately do the reassessment? 


Pires¢Ga tton :slhesboard . 


Mr. Bell: The new board? The new decision-making 
vehicles that have been set up? 


Mrs. Catton: Let us clarify that to begin with. There is 
a new appeal system. The board stands as it always has. There will 
be new corporate board members, but there is no new board. 
Decisions can be appealed to an independent tribunal, but that 
does not have any effect on the actual ongoing decisions made 
every day. 


Mr. Bell: In terms: of individuals, if this were done, 
would there be fresh minds, new minds, different minds looking at 
the same problem? 


Mrs. Catton: For the assessments, no. 
ir. bell: For: the interpretation? 
e250 a.m. 


Mrs. Catton: It is open to the new tribunal to raise the 
question of interpretation with the new corporate board. But as I 
understand it, the legislation leaves to the corporate board the 
decision to implement a different interpretation. 


tin. Bell: sAccording to. what’ you’ say; the) bottom line is 
there has been a change of circumstances between the committee's 
comments in its ninth report and today. That change is that the 
expectations of the Weiler study and Bill 101 do not materialize. 


Miss Gatton. That asari cht 


Mr. Bell: You would expect the committee might be 
concerned to try to have some relief given in those circumstances. 


Mims wGattonweliat viserieht. 


Ms. Bohnen: There are a couple of points I would like to 
taise. From some of your comments, Mr. Bell, and some others that 
have been made today, we have the impression it is felt that Bill 
Z0l and, in particular, the appeals tribunal will rectify a lot of 
the problems we have pointed out. 


Mrs. Catton has been trying to explain to you that this may 
not be the case. The problems in interpretation of the legislation 
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remain and the Workers' Compensation Board remains the same, 
except for a new corporate board. The appeals tribunal, which will 
be dealing with individual cases, does not have a legislative 
mandate to change interpretations by the board of its own 
legislation. 


These are still very important problems that exist today. 
They cannot be deferred just because, come October 1, an appeals 
tribunals will besingexistence. 


Mr. Bell: Now you have set us back to where we were 
before Dr. Hill said we should wait. 


Ms. Bohnen: Oh, I am sorry. 


Mr. Bell: On the two issues of the legal precedent and 
the competing medical opinions, if Dr. Hill and a new corporate 
board can see their way around that problem, why do you need this 
committee interfering? 


Ms. Bohnen: I am sorry, you are quite right. With 
respect to those problems-- 


Mr. Bell: You are telling us, regarding the last thing, 
section 43, “Do not hope things are going to change with a new 
corporate board, because they may notes. 


Ms. Bohnen: And do not hope that all problems will 
vanish because of an appeals tribunal. That is not the case. 


Mr. Polsinelli: Could I get clarification on one point? 
My recollection of the Weiler recommendations is that his 
wage-loss system would require almost an annual review on the part 
of the board to see whether wage loss was continuing. Once the 
initial permanent disability had been established at a future 
time--two, three, four, five years down the line--the individual 
is no longer suffering the real wage loss. 


I understood his permanent disability pension would be 
reviewed and lowered based on his actual earnings at that time. l 
understood that was the principal objection the injured wotkers' 
groups had to those recommendations. 


Mrs. Catton: As I understand it, an injured worker would 
get a lump-sum payment for the actual physical disabilityaand 
continue to receive benefits if a wage loss continued. So the 
injured worker would have money up front for the physical 
disability and would continue to be compensated for the real loss 
of earnings. 


Mr. Polsinelli: If the loss of earnings was no longer 
there at some future point, the amount of benefits the worker 
would be receiving from the board would be decreased based on 
actual earnings_in that period. 

Mrs. Catton: But he has already received a lump sum. 


Mr. Polsinelli: Yes, he would have received a lump sum. 
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You are recommending that the board take a more liberal view 
of section 43 in calculating the permanent disability pension at 
the outset. In effect, it would look at a wage-loss system as of 
that period when the worker suffered the disability. The board 
would calculate a permanent disability pension based on the wage 
loss of that period without taking into consideration any future 
wage loss. 


iP underetand it €orrectly, ft a-more Liberal 
interpretation of section 43 is taken as of a particular period 
and the board does increase the permanent disability pension based 
on the fact that the person is deemed to be 100 per cent 
unemployable, even though his injury, according to your clinical 
rating system, is only a 40 per cent disability. At that point, 
the board considers this more liberalized approach, that in fact 
it is a total disability, because in this person's situation he 
cannot realistically find other employment. The board then 
calculates a permanent disability pension which would be higher 
Sian the one provided by the clinical rating system, but that 
would not change in the future if that person were able to find 
some type of meaningful employment to actually lower his wage loss. 


Mrs. Catton: The board has the discretion under that 
section to determine the length of time for which the benefit will 
be paid. 


He -Polsinel lic’ Sorry, 1) saw)a nod? on ‘this’ side: 
ie weciniieeel ech ink Tt is) for Lifes sis titenot? 
Mrs. Catton: No. 


Mrs PoOlsinelli: lt is also my understanding that once 
the permanent disability pension was calculated it was for life. 


Mrs. Catton: The board has reduced permanent disability 
awards in the past. 


Mr. Polsinelli: Reduced? 


Mrs. Catton: Yes. It says, "The compensation shall be a 
weekly or other periodic payment during the lifetime of the worker 
or such other period as the board may fix."' It is not a guarantee 
of a lifetime award. If the board has the discretion to fix the 
dur ation-- 


Mr. Polsinelli: That puzzles me even further. Are you 
recommending that the board move away from setting lifetime awards 
and pensions? If that is your recommendation, that is exactly what 
the injured workers' groups were against in the Weiler Rate 
recommendations. 


Mrs. Catton: We are recommending there be some kind of 
tational explanation for permanent disability awards. You might 
want to call them something else. People should be compensated for 
their impaired earning capacity. If they are successful at being 
tehabilitated, then their capacity is not necessarily impaired. 
First of all, they should be compensated for their physical 
disability. 
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There are two questions that have to be answered, in our 
mind. First, is there a physical disability? If there is=ethe 
person should be compensated for that. Then the board has to 
direct its mind to the way that has impaired earning capacity. 


Mr. Polsinelli: I am not disputing the principle or the 
problem you have outlined. You have done that in very succinct and 
clear terms. That is the problem, and I agree with your 
theoretical concept as to how it should be resolved. What I am 
questioning is yout recommendation that section 43 should be given 
an initial, more libera! interpretation. 


I question what the ramifications would be. Are they 
plausible within the system we have? Are you saying that if a more 
liberal interpretation of section 43 is made at the outset, when 
the permanent disability award is calculated, it remains for life 
and the board should take into consideration a wage-loss analysis 
in calculating the permanent disability? 


Or are you saying we should move away from a permanent 
disability award for life, and the board should set it for a fixed 
period to determine whether or not the wage loss continues? It is 
ambiguous to me what your recommendation is. I understand the 
problem. I just do not understand your solution. 


Mrs. Catton: I think we are closer to the second option, 
that there be an award for a permanent disability and wage-loss 
payments when there is a wage loss. This might reduce some 
people's benefits. It has the potential to do that. It also has 
the potential to substantially benefit those people who suffer the 
most significant impairment, and we think that is a more equitable 
solution. 


Mr. Polsinelli: So the Ombudsman's office is saying the 
Weiler recommendations are appropriate, that we move into a 
wage-loss system with a lump-sum payment for the injury plus 
payments that would vary in future periods, depending on whether 
or not the actual wage loss continued. - 


Mrs. Catton: That seems like a rational approach to us, 
but we have not specifically made that kind of recommendation. 


Mr. Polsinelli: I am still ambiguous as to what your 
recommendation is. You are suggesting a more liberal 
interpretation of section 43, and I appreciate that. I am trying 
to follow the logical ramifications. : 


Mr. Bell: Can I assist? 
Mr. Polsinelli: Please. 
12 noon 
Mrs Bells “‘This*arose out of two or three actual cases. I 
think all Dr. Hill and his staff are asking the board to do when 
somebody is injured at work and cannot return, in any event the 


earning capacity has diminished, is assess that person's actual 
circumstances to determine the amount of money received, whether 
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it be a lump sum, periodic or a combination, and that you do not 
have regard to a chart. 


What did we use? The Glenn Gould and the hands case, that 
Glenn Gould, God rest his soul, had lost his right hand and had 
paid into the system. It would be absurd, as Weiler uses the 
lawyer and the labourer, to assess him on subsection Aide You 
have to assess that man, that loss. 


Dr. Hill does not want to tell the board how much money 
should be paid in each circumstance, but he wants the board to do 
an actual job as opposed to a-- 


Mr. Philip: You are suggesting option 1, but Mrs. Catton 
said that she still seeks option 2. 


Mr. Bell: She is saying it now; she did not Say it 
before. 


Mr. Polsinelli: I understand what the problem is and I 
understand what Dr. Hill is saying with respect to determining the 
disability award that should be given to an individual, not 
because of the physical injury that he has received but because of 
his loss of earning capacity; I understand that. 


What I am asking is, does the award that is given continue 
for life or does it continue only as the wage loss continues? If a 
35-year-old construction worker has a back injury, under the 
clinical rating system he would be rated at 30 per cent 
Brsability.Wn-actual fact, it is 100 per cent disability because 
this person is not retrainable and cannot go into another 
position. He is, for all practical purposes, unemployable. 


Under Dr. Hill's new system, this person would be rated as 
if he had a 100 per cent disability because he just cannot find 
any other work, he cannot be retrained, etc. I appreciate that; 
that person should be rated at 100 per cent disability because it 
is taken into consideration that, at that time, he has a 100 per 
cent wage loss. 


My question to Dr. Hill is, supposing this construction 
worker, who was 55, had been assessed at 100 per cent disability, 
and five years down the line manages to go into retraining for 
establishes his own business or his foreseeable wage loss of five 
years ago has not been realized because five years later he is a 
productive member of the work force, will the award that the board 
gave five years prior to that be reviewed or will that award have 
been fixed for life? 


I want to understand whether you are talking~about a method 
of calculating a lifetime pension or whether your recommendations 
are closer to Weiler's recommendations which say if there is a 
wage loss, we compensate, but if that wage loss no longer exists, 
then we reduce your compensation. 


Ms. Bohnen: First, we are not prepared to say whether 
Our recommendation here is Weiler or anything else. We do not have 
a problem with the example you gave, with a worker five or 10 
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years down the line who has rehabilitated himself, etc., facing a 
possible reduction in his permanent disability award. 


What we would like to say is that we still firmly believe 
that at the time when an adjudication or an assessment is made by 
the board it is far preferable for the board to have a proper 
discretion to make an appropriate assessment than to be hindered 
so that all it can do is work out what is called in the trade the 
meat chart. 


If} down@thel road) tiieregane administrative repercussions 
which may well have the effect of reducing some workers' awards, 
then we have to be prepared to live with that and to expect the 
board to make the fair and just determinations at that time. But 
it is not better to say, "No, we are stuck with the meat chart, 
that is the best we can do," and undercompensate many workers in 
the province because we are afraid of those repercussions down the 
line. 


Mr. Henderson: The section Mrs. Catton read referred to 
"lifetime or such period of time as the board may allixia potewas 
not clear to me whether there is flexibility to review and revise 
the decision at some point down the road. Would it be in the 
spirit of what the Ombudsman is proposing that there be a more 
liberal interpretation and less of the so-called meat chart 
approach, but perhaps more open-ended durations? 


The concern is sometimes expressed that giving somebody a 
permanent disability is a disincentive to rehabilitation and 
re-employment. I have encountered situations, clinically, where 
that seemed to be the case. Is a more liberal approach, combined 
with a more open-ended time period, so that whatever may be set up 
for the next two or three years will not necessarily be there in 
10 years or whatever, the kind of idea you are getting at in your 
suggestion? 


Mrs. Catton: That is what we are getting at. In 
fairness, it 18 not the Ombudsman's position to be making 
legislation. He does not have access to the actuarial tables. He 
does not have the costs. It is a political decision. He is 
pointing out a problem that causes him great ‘concern. twissethe 
subject of a number of appeals and disagreements with injured 
workers and the Workers' Compensation Board, and it is a problem 
he thinks should be addressed. 


There is a problem in reducing people's benefits. You cannot 
deny that. There is also a serious problem in the costs of this. 
We do not know what the costs are. We do not know how many people 
are being overcompensated now because they have returned to full 
employment, are not suffering any wage loss and may not have 
received as much in a lump sum payment as they are currently 
receiving. 


Mr. Henderson: The difficulty is that at the moment it 
is thought of as reducing somebody's benefits, whereas it ought to 
be set up so that it is deemed to be a benefit for a certain 
period of time. Then it will be reassessed so that if a change is 
made, it is not felt to be reducing a benefit but simply moving on 
to the next phase of compensation. 
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Ms. Bohnen: It might be useful to bear in mind that the 
act provides for temporary benefits to be paid and for 
rehabilitation to be conducted. The permanent disability award is 
not assessed until it is believed that the worker's condition is 
stable. There are other aspects of the board's programs to take 
into account some of these concerns. 


Mr. eD.aetz:>bledomot "recall all of the debate that was 
generated by the Weiler report, but I participated in some of it. 
We are getting into some of the very fundamental issues, 
controversies and dilemmas that were confronted by the Weiler 
report. There was a natural knee-jerk abhorrence to the meat chart 
approach. 


When you get into the matter of assessing what should be the 
permanent disability level, as was pointed out here, what happens 
if two, three, or five years down the line, through retraining or 
whatever, income is once again generated? It coulkd be more income 
than the worker had before the accident. Because of that, you are 
almost forced into saying that at that point we should in fairness 
cut back on the permanent disability benefits. When you do that, 
you get into the business of income testing. It gets to be a 
horrendous administrative nightmare. 


me2lO p.m. 


My memory iS not totally 100 per cent in this, but i do 
remember many very difficult questions arose. I am trying to 
respond to the recommendation of the Ombudsman here that this 
committee maybe should take some action to get some body, whether 
it is the Legislature, the standing committee on resources 
development, the Minister of Labour or whoever, to look at this 
again. 


Maybe that is as far as this committee should go at this 
point, but I would hesitate to support the idea that we sort of 
holus-bolus come out and say, "Look, the Weiler thing was the 
tight way to go, we are all for it, and get on with it." I would 
PerCainly find difficulty doing, that. 


MEavwewactonce bathankeDr. Hill recognizes that “in the 
statement. He put forward two alternatives to a problem he saw. 
One was recommending that this committee approach the Minister of 
Labour to deal with this problem again, because it has not gone 
away, or perhaps to go to the courts for an interpretation. 
Certainly it is a matter that deserves more study and has not gone 
away. It needs to be corrected one way or the other. 


Mr. Baetz: I should also point out, and it has been 
mentioned here by a few others, -that the one thing I do recall is 
that the injured workers' groups themselves had very major 
Teservations about drastic departure from the current system. 
maybe it ison the basis that a bird in the hand is worth two:in 
the bush, and better the devil you know than the one you do not. I 
know there were real reservations on their part. 


The search for truth and justice is never ending. Maybe this 
committee somehow or other should--and I guess the chairman will 
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be discussing this later on anyway--see what can be done to reopen 
the discussions. 


Mr. Polsinelli: For the benefit of the committee and for 
the benefit of the Office of the Ombudsman, as parliamentary 
assistant to the Minister of Labour, I can assure the Ombudsman 
that the minister is well aware of thise problem and has not let 
it sit on the "shelf but is©tackling it? Tfethe™ purpose of ethis 
whole exercise is to make the minister aware that the Office of 
the Ombudsman is concerned about this problem, rest assured that 
he is aware and is taking action. 


What I tried to point out in my interjections and my 
discussions was that the solution is not a simple one. The 
solution is a very complex one and has very complex ramifications. 
As such, a blanket recommendation that the board merely give a 
more liberal interpretation to section 43, without an actual 
consideration of the consequences and ramifications, is an 
oversimplified solution. Much further study is required. We are in 
the process of looking at the problem, and I am sure the minister 
will in the near future be making some recommendations. 


Mr. Bell: Mr. Chairman, can I do something I have not 
done before? Can I ask you to educate me if-- 


Mr. Polsinelli: That is very different. 


Mr. Bell: Yes, it will be, I assure you, because I 
profess substantial ignorance in this area. Let us assume for the 
moment that section 43, as it is currently written, continues and 
that nothing changes as to the board's discretion vis-a-vis 
whether benefits are to be ongoing indefinitely, reduced or not 
reduced. Let us say it goes to the courts and the courts say, NO; 
there should be a more liberal interpretation and, yes, you take 
in all of the factors and assess an amount." The only implication 
is that in the majority of circumstances the benefit will be 
higher. 


For practical purposes, what happens now? If the board comes 
along with the new guidelines on how it is to interpret and 
assess, it interprets based on the actual wage loss. So instead of 
$200 a month, this person now gets $450 a month. On a long term, 
what are the implications for that under the current legislation? 


Mr. Polsinelli: I would defer to the board to answer 
that. 1 have always been of the personal opinion that the 
discretion is within the board to provide a more legal 
interpretation of section 43 and that it has not done that as a 
policy matter. 


Mr. Bell: That is the issue, but your concern is to know 
what are the long-term implications of this. I would like to know 
that too. If the effect of a liberal interpretation is to give a 
person double the benefits he or she is currently receiving, Mr. 
Warrington, what are the long-term implications of that? Is that 
going to be an indefinite increase or is that subject to 
adjustments up or down later? 
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Mr. Warrington: I really cannot answer that, but to me 
it seems obvious, Mr. Bell, that there would be substantial 
increases in cost. 


Mr. Bell: Immediately, I appreciate that, but our 
question now is whether that will continue on an indefinite basis, 
or is that subject to.a risk, I guess to voice the workers' 
concern, that this will be adjusted downwards at some later time? 


Mr. Posinelli: My understanding, and I stand to be 
corrected, is that once a permanent disability award is given, 
that is it under the present system. That is for life. 


Mr. Bell: Then that is what the Ombudsman is saying. The 
Ombudsman is not saying change anything except the manner in which 
you arrive at the benefit award. 


Mr. Polsinelli: The Ombudsman, Mr. Bell, is also saying 
that if that wage loss does not continue, then there should be a 
possibility of reviewing it and reducing it. That is where I 
particularly take issue. That is where the injured workers have 
taken issue. 


Mr. Bell: He is saying that for the first time today 
then. That has not been said before. Thank you. I think I 
understand. 


Dr. Hill: I would just like to thank Mr. Polsinelli for 
his assurances in respect to the minister and in respect to the 
fact that you are looking at it, and to say that we will also be 
returning to the drawing board. I think a few of us must. It is a 
very serious matter and it has serious study and impact 
implications. I think there is no finality in our position and I 
appreciate the fact that we should have more time to review this 
more carefully. 


Mr. Chairman: Is there any further discussion? 


Mr. Emmink: Mr. Chairman, if I may raise a point of 
clarification for the board's own edification, do I understand 
correctly that the board does not technically have status in this 
question at this point in time? 


Mr. Bell: On what question? 


Mr. Emmink: The question of the further interpretation 
of subsection 43(1). Has the Ombudsman made a recommendation to 
the committee to do something and, if so, is the board affected? 


Mr. Beli:-You are affected, but you are not in the way 
that you are under subsection 22(3) of the act. 


Mr. Emmink: Okay. So we are not a governmental 
Organization adversely affected by virtue of this recommendation? 


Mr. Bell: In my opinion, you are affected by what Dr. 
Hill has asked the committee to do, and that is to restate a 
recommendation. 
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Mr. Emmink: If that is so, then are we entitled to 
notice, ort is this something that has occurred previously in the 
context of that one individual case that brought this matter to 
the committee's attention? 


Mr. Bell: We are not in the context of an Ombudsman 
investigation and report. That is what I think you are asking. 


Mr. Emmink: I am just asking for clarification. 


Mr. Bell: The Ombudsman, as he is able to do, has asked 
this committee to repeat or restate something that is already 
done. He has done that on a number of occasions in other contexts 
in the past. The committee on those occasions has agreed or not 
agreed, depending on the circumstances. 


I think you are really asking whether we should be jumping 
into this fray and put in our two cents. My answer to that is yes. 
If you think you would like to address the committee on any issues 
relevant to what Dr. Hill has asked, feel free to do so either now 
or at some time subsequent at our mutual convenience. 


Mr. Emmink: I hear what you are saying. The only concern 
is, have the procedures set out in the Ombudsman Act been followed? 


Mr. Bell: We are talking about committee procedures now. 
The answer to that question is yes. 


Mr. Emmink: Then that answers my question. If we are to 
enter the fray, and if we are to get into the whole argument again 
of the interpretation of subsection 43(1), I would’*have to say on 
behalf of the board that we should have an opportunity to address 
that all over again. 


Mr. Bell: Except that the issue has been quite narrowly 
defined. Does the committee restate that recommendation in another 
report or not, that is, the recommendation to the Attorney General 
and the Minister of Labour to refer the question of the 
interpretation of that section to the court under the 
Constitutional Questions Act? 


Mr. Emmink: The original recommendation in that regard 
was not directed to the board, as I understood it. It was directed 
to the Ministry of Labour or the Ministry of the Attorney General. 


Mr. Bell: If the committee should decide that it should 
restate it, 1 cannot see that it would be directed any differently. 


Mr. Emmink: So there is no reason for the board to 
become involved because it is not a recommendation~directed to it. 


Mr. Bell: No, except that if the committee does restate 
it and it the government does agree and does refer it, you are 
going toibe a partys 

Mr. Emmink: At that point, definitely. 


Mr. Bell: So you have an interest but it is not a 
defined or direct one right now. 
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Dr. Hill: I would simply say I accept the fact--and I 
think we all do--that it is not ny job as Ombudsman to make 
government policy in this sense. It is my job to point out 
problems and to make suggestions, but it is not my job to step 
beyond that and make government policy. 


Mr. Chairman: Is there any further statement or 
discussion? If not, the committee will adjourn until Monday at two 
o'clock. We will be meeting in committee room 2. 


The committee adjourned at 12:22 p.m. 
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ANNUAL REPORT, OMBUDSMAN, 1984-85 
(continued) 


Mr. Chairman: I call on counsel to begin with, to lead 
eit. 


Mr. Bell: Thank you. I believe we completed the 
discussion Friday morning on the systemic concerns the Ombudsman 
addressed in his report. In two of those matters the Ombudsman 
intends to continue and pursue discussions with the board 
Tepresentatives on the new corporate board some time after the 
ereation of that board in October. 


In the other matter, one of particular significance, the 
Ombudsman has asked you to restate or resubmit a recommendation 
that your former select committee made in its ninth report, I 
believe, concerning a reference by cabinet under the 
Constitutional Questions Act as to the interpretation or scope of 
interpretation of section 43 of the act. I believe discussion was 
sufficiently complete that you are able to formulate your own 
conclusions on it and report later in your next report to the 
House. 


Having concluded that discussion and the other housekeeping 
items of Friday, we now turn to the two remaining recommendation- 
denied cases involving the Workers' Compensation Board. Would you 
each turn to volume 2 of your material, tab 9, the second-last tab 
in the material? 


While you are doing that, there are two other housecleaning 
items. Mr. Decker is going to distribute to each member a copy of 
the Divisional Court's recent decision involving the Ombudsman and 
the Ontario Labour Relations Board. I think tomorrow is an 
appropriate time to discuss that, when we get back to some more 
policy discussions involving the act, etc. If you have that, you 
can file it appropriately in your first volume. 


The other matter has to do with scheduling. We are slightly 
behind, though not seriously. Today's agenda included only 
recommendation 14. It is my goal to do both recommendation 9 and 
Tecommendation 14 today. You all know how successful I am on 
predictions. To the extent that we have not concluded those cases 
today, we will return to them tomorrow afternoon rather than 
Comorrow morning. You have a series of representatives from 
different ministries attending tomorrow morning, and it was not 
practical or possible to reschedule those attendances from last 
Friday to now. 


With that, back to recommendation 9. You have a detailed 
Synopsis starting at the second page of that part, which 


O-2 


represents in general terms the positions of the patt lec che 
relevant facts, etc. This is one case, however, inewhnicheit writ 
probably assist you more to refer to the Ombudsman's actual report 
than to the synopsis, particularly the last couple of pages in 
that report, where he squarely puts the question and summarizes 
the real basis of his conclusion and recommendation. It has to do 
with a policy issue of exactly what standard the board actually 
applies or requires in coming to its decisions and whether that 
standard is appropriate in the circumstances. 


This case, Like recommendation 14, also involves somewhat a 
war of experts, a war of doctors’ opinions and related and similar 
opinions; so you will have to weigh that. 


In any event, with that general introduction, Dr. Hill will 
be assisted this afternoon by both Mrs. Catton and Ms. Bohnen. 


2:10 p.m. 


Dr. Hill: Mr. M worked in’a tool and die factory for a 
number of years. His work required him to be exposed to a number 
of chemicals. It was his contention that as a result of his work 
he developed a liver disease for which he should have been 
compensated. About seven years after starting with this company, 
Mr. M began to suffer nosebleeds, nausea and feelings of 
tiredness. He sought medical attention, and a liver disease known 
as chronic hepatitis was diagnosed. 


In 1979 he was unable to continue working and at that time 
submitted a claim to the Workers’ Compensation Board. He died in 
1984 of liver failure, secondary to his hepatoma. His claim before 
the Workers' Compensation board has been consistently denied. The 
cause of Mr. M's Liver disease has been the subject of extensive 
consideration by various medical specialists. No one has been able 
to pinpoint the exact cause of his disease. 


In my view, the main problem in this case is the Workers' 
Compensation Board's approach to the adjudication of industrial 
disease claims. The board requires that a causal relationship be 
established by medical standards before compensating workers. In 
my view, this is an unnecessarily rigorous standard. In my 
opinion, it is impossible in many situations to have clearly 
defined standards of exposure when determining entitlement. 


To put this into perspective, you should recognize that 
there are more than 200,000 chemicals in the work place in the 
United States alone. What is even more staggering is that there 
are exposure standards for only one per cent of those 200,000 
chemicals. To suggest that it is possible to have had conducted 
longitudinal studies of all the chemicals in the work place is, to 
me, unreasonable. 


Unfortunately, it may be the case that only after the deaths 
of several people that the safety of certain chemicals can be 
established. In this case we have evidence to support the worker's 
position. Other possible known causes of the disease have been 
ruled out, and I do not believe it is reasonable for the board to 
demand from the injured worker a burden of proof that is 


0-3 


impossible to achieve. I therefore strongly urge you to support 
this complaint and to enter into a public debate about the 
approach on these kinds of cases. 


Mr. Bell: Mrs. Catton, are you going to review in some 
detail the facts and the matters upon which the Ombudsman relies 
in support of his recommendation? 


Mio wiGaltoncs Les c.oam. Mri Mo sprior to, his. death, 
suffered from a postnecrotic type of cirrhosis with changes of 
chronic nonspecific hepatitis. The issue before you is, is there 
reasonable evidence to suggest that the disease arose out of his 
employment? To enable you to analyse the issue, I would like to 
explain the work, the chemicals in the work place and the medical 
evidence. 


Specifically, Mr. M was exposed to kerosene, industrial 
alcohol containing both methanol and ethanol, Lawrson's Spray 
White E and a machine cleaner solvent and blue dye, which contain 
butyl cellusolve. 


Mr. M began working in the tool and die factory in 1972. His 
job was described as a spot press operator and consisted of 
gtinding and sanding the metal castings. Blue dye was used to 
emphasize the rough edges on the parts. Mr. M was required to 
clean those parts of the machine with alcohol and kerosene about 
twice a day. On occasion, he would use an air hose to clean out 
excessive amounts of alcohol. He would use a hose to blow the 
parts with compressed air and the alcohol would blow around. 


BEsiteesmporcant ,to note that Mr. M did this job for “about “15 
tool and die makers. Before he was hired and after he was laid off 
from his job and was unable to continue, the job of cleaning the 
moulds was made the responsibility of the individual tool and die 
makers. Therefore, there is no one else in this particular factory 
who had the same exposure as Mr. M to the same chemicals on a 
regular basis. This is not disputed by the employer or the board. 


In the early years of his employment he was not provided 
with any protective clothing. He supplied his own paper mask, 
leather apron and cloth gloves. The mask did provide him 
protection from the dust arising from the grinding process, but it 
did not protect him from the fumes of the alcohol or from the 
fumes of the dye. In addition, when he put the dye on the 
different parts of the machine, he got dye all over his arms and 
his hands; it was not. just a matter of putting on a small amount 
of dye. 


The procedure in this factory has changed and excess 
kerosene is wiped up rather than blown away. This procedure was in 
part the result of the recommendation of the occupational health 
and safety people who entered into it later. 


There are two sides to the medical evidence in this case. 
Our assessment of the medical evidence dealt first with the 
possible causes of Mr. M's disease. Dr. E, employed by the 
hospital's occupational health and safety clinic, reviewed the 
possible known causes for this chronic hepatitis. He listed them 
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as viral, alcohol-induced, drug-induced, toxic chemical-induced or 
idiosyncratic, the "we do not know'' category. 


According’ t6 -Dr.7; there» was no evidence to suggest the 
complainant suffered from either viral, alcohol or drug-induced 
hepatitis. This position was supported by Dr. D, a specialist in 
internal medicine, who first treated the complainant. 


The board's physicians, Drs. J and K, appear to have agreed 
that there was no evidence for any other known cause for the 
disease. It is therefore our position that, of the known causes 
for this type of disability, all have been dismissed except for 
toxic exposure. The only other possibility is that’ Mr- Ms ‘disease 
was from unknown causes. 


The medical opinions which discount a possible relationship 
between the work Mr. M was performing and his exposure are as 
follows: 


Specifically, the board relied on Dr. E* ssopinions Dre ers 
a gastroenterologist. In his report he stated he was unable to 
find any apparent evidence of hepatotoxicity of any of the agents 
with which Mr. M was in contact. The appeal board placed 
considerable weight on this opinion. 


In reaching the conclusion, Dr. F relied on the fact that 
Mr. M was involved in a dry metal grinding process. He did not 
detail any of the chemicals Mr. M came into contact with and 
appears to have based his opinion primarily on the fact that it 
was a dry metal grinding process. There is no dispute about that. 


Dr. J, the industrial disease consultant for the Workers' 
Compensation Board, did not support a relationship. f™"her 
opinion, there was significant doubt about the amount of exposure 
Mr. M suffered. She stated: "To presume relationship of this liver 
complaint to solvent toxicity in a dry grinding operation would be 
more remote for the usual causes of this COMpLaint , ace =; 
nutritional and viral. 


This man was also referred to Dr. K, another industrial 
disease consultant for the Workers’ Compensation Board. Her 
opinion was as follows: 


"Overall, from a scientific/medical standpoint, there is no 
evidence to support chronic hepatitis being caused by occupational 
solvent exposure. The substances are well known in the industrial 
climate and over the years sufficient study has been done and 
chronic hepatitis has not been identified as an adverse health 
effect. I do not feel that there is sufficient evidence to support 
an occupational relationship in this worker's chronic hepatitis." ~ 


Those are the pieces of evidence which do not support the 
complainant's position. The following evidence we would. categorize 
as neutral, being neither in favour of nor opposed to the 
complainant's physician. 


After visiting the job site, Dr. C of the occupational 
health and safety branch of the Ministry of Labour reported that 
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"as the spot pressing operation is intermittent and the chemicals 
are used...intermittently, significant health hazard would not be 
anticipated provided proper work practices are maintained." At the 
same time, he suggested that employees should wear protective 
clothing, eye protection, impervious gloves and an organic vapour 
mask when using blue dye or cleaning with industrial solvents. 
None of these practices was employed during Mr. M's work history 
in his employment with the company. 


The other important thing to note is that there was no 
direct ventilation in the spot pressing room until about a year 
before Mr. M retired. There was good ventilation in most of the 
factory but no direct ventilation over the area where he worked 
until about a year before he stopped working. 


=. 20 p.m. 


There is also evidence for the other side of the argument. 
Dr. B, a specialist in internal medicine, originally treated Mr. 
M. He stated in a report in November 1979 that “it is possible 
that [Mr. M's] hepatitis is most likely due to exposure to 
different toxins and it is felt that further exposure may cause 
progression of his liver disease." 


In a later report, the same doctor stated: "Therefore, ’in my 
view of this man's exposure to numerous toxins at work, the 
BOssibility still remains that this probably could be industrial 
exposure to various toxins that he works with. These include 
kerosene and other hepatotoxins, the details of which are not 
available to me." 


There is also the opinion of Dr. E, associated with the 
occupational health clinic at the hospital. In a report to the 
board, he stated: 

"The most likely explanation, therefore, is a prolonged 
exposure to not severely hepatotoxic agents." By the way, 
"hepatotoxic" means toxic to the liver. “Occupational exposures 
are immediately the most likely to fit into this category. This 
man did have exposure on a consistent basis with ethyl and methyl 
alcohol and other solvents at work. Alcohols will potentiate the 
hepatotoxic effects of other agents. The aromatic components of 
Stoddard's solvent or kerosene could be hepatotoxic. Butyl 
cellusolve in the dye he was using will, if absorbed through the 
Skin, exert a hepatotoxic effect. 


"His complete exposure history appears to be unknown. 
Although it was reported he could have used less solvent on his 
job, he appears in fact to have a fair amount of exposure, 
including wetting of his work clothes. Therefore, this man's liver 
disease is most likely due to occupational exposures, some of it 
at least solvent exposure. I do not have a better medical 
explanation." 


The other evidence supportive of the complainant's position 
comes from Mr. D, an industrial hygienist with the same 
Occupational health clinic. In his summation of the case, he 
stated: 
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"Tn view of the fact that [Mr. M] has had no previous 
history of liver disease, that he consumed very little alcohol, 
that there is evidence of a significant exposure to potentially 
hepatotoxic substances in his work place and that it is known that 
chronic active hepatitis can be caused by exposure to chemicals, 1 
feel that there is a strong possibility that his disease is 
work-related. There is little likelihood of proving beyond-doubt 
that Mr. M's clinical exposure is etiologically related to his 
disease. However, it seems probable that prolonged chemical 
exposure is involved." 


The final piece of evidence in support of Mr. M's complaint 
comes from Dr. G, who stated in a report: 


"To date there is no objective published scientific evidence 
to support a distinct cause and effect relationship between either 
chronic hepatitis or cirrhosis and the solvents to which [Mr. M] 
was exposed.... It is certainly not beyond the bounds of 
possibility that one or more as yet unidentified solvents 
contributed to the pathogenesis of such cases. Coupled with the 
observation that Mr. M's gamma GT improved after withdrawing from 
the work environment, in my judgement a cause and effect 
relationship cannot be absolutely excluded. Under the 
citcumstances and after reviewing very carefully all the available 
data in this case, it is my feeling that [Mr. M] should receive 
the benefit of any doubt and his claim should be supported." 


Mr. Henderson: Which doctor was that? 
Mes Cattone) DIG. 


According to the Workers' Compensation Board, the appeal 
board's position can be summarized in its response: 


"Though the board also recognizes the significance ofethis 
case, acceptance must be based on the presence of conclusive 
medical/scientific data that would attest to a cause-effect 
relationship.... Admittedly, the element of probability is 
strongly suggested in the statements ofiDrsnas ands, SalisosDrasy; 
however, other physicians who also methodically evaluated the. 
information presented do not concur. The board further notes that 
Dr. G was of the opinion that Mr. M should receive the benefit of 
any doubt and that his claim should be supported. As in all cases, 
benefit of doubt is an administrative matter and is not one of 
medical prerogative. ; 


"The board further believes that it is vitally important to 
say that the Workers' Compensation Board of Ontario has always 
been and continues to be a proactive body in the field of 
industrial disease. Although much is yet to be achieved in the 
area of industrial disease, the board has always been guided by 
the well-documented findings of medical and scientific research. 
To digress from this modus operandi could inflict irreparable 
damage to the board's credibility and place us in an untenable 
position." 


In preparing the summary for the committee, the board 
stated--and you will see it in your summary; I thinkeitrist ongpaze 
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F--that the preponderance of medical and scientific evidence does 
not support a relationship: "It is our position that there is no 
preponderance of medical or scientific information on this issue." 


The Ombudsman in assessing this was guided by the words of 
Professor Weiler, who stated: 


"The function of a general standard in a compensation 
program is to give diseased workers who satisfy it routine 
acceptance of their claim without requiring specific scientific 
proof that the disease came from work place exposure.... 


“While it is important that the board, in formulating 
general policy standards for compensating disease claims, draw a 
teasoned and responsible line, it is not essential that this be a 
scientifically demonstrable line." 


In the Ombudsman's view, the evidence of Drs. B, E and G and 
Mr. D support a relationship. All other known causes of the 
disability have been ruled out. Dr. F did not address the 
chemicals to which Mr. M had been exposed and based his opinion on 
the absence of any toxins in the blinding process. Dr. J did not 
support a relationship, but appears not to have accepted the job 
description as accepted by the appeals board. Dr. K, the medical 
consultant at the board, offered no further suggestions. 


The Ombudsman, therefore, found that the board's position 
was unreasonable and that Mr. M should have been granted 
entitlement. 


Mr. Bell: I do not believe there is any issue as to the 
standard of proof required of the board in this case. If you note 
the chairman's response to your report--I am looking at pages 
47land 48 of the material--in the second sentence in that bottom 
paragraph on page 47, Mr. Alexander says: ''...the board finds that 
the evidence presented does not substantiate exposure to 
hepatotoxic chemicals in employment and that Mr. M's liver disease 
was, in fact, causally related to his employment environment." 
That is their conclusion. 


First, I want your comments on whether you agree with my 
conclusion when he says: "Though the board also recognizes the 
Significance of this case, acceptance must be based on the 
presence of conclusive medical/scientific data that would attest 
to a cause-effect relationship being evident." 


Mr. Callahan: Just so this makes sense, what is the 
onus-- 


Mr. Bell: I thought I knew. We are going to find out. 


Do you take the board's position in this case that the 
burden they imposed was the scientific/medical burden? 


Ms. Bohnen: We take the board to mean that, absent the 
evidence of published scientific literature establishing a 
telationship between a chemical to which this man could be proven 
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to have been exposed and chronic hepatitis, entitlement would not 
be granted. We think there is a dispute about the standard of 
DEOO ls 


Mr. Bell: No. What do you understand to have been the 
standard they employed in this case? 


Ms. Bohnen: That there had to be conclusive 
medical/scientific data that would attest to a cause-effect 
relationship. 


2:30 p.m. 


Mr. Bell: All right. Let us approach it in Paul Weiler's 
language. If members will go to page 40 of the material, page 13 
of Dr. Hill's report, the second short paragraph in that quotation 
says, "While it is important that the board, in formulating 
general policy standards for compensating disease claims, draw a 
reasoned and responsible line, it is not essential that this be a 
scientific demonstrable line." 


Is it your position that the board, in this case, drew-.or 
required a scientifically demonstrable proof before it would 
compensate? 


Ms. Bohnen: Yes. 


Mr. Bell: To use Mr. Callahan's question, what proof is 
that? What burden of proof do you understand that is? 


Ms. Bohnen: I cannot cite you a general rule, but 
applying it to the facts of this case--that is what I tried to say 
earlier--in our view, the board required published, scientific 
literature stating that there is a cause and effect relationship 
between any one of the chemicals this man was exposed to and 
chronic hepatitis. 


Mr. Bell: Okay. Until we hear from Mr. Emmink and his 
colleagues, can we presume we can call that scientific/medical 
proof? : 


Ms. Bohnen: Yes. 


Mr. Bell: Do you understand that to be something 
different from the burden of proof in a criminal context, beyond a 
reasonable doubt to a moral certainty? 


Ms. Bohnen: We are talking about apples and oranges, it 
seems to me. The difficulty in this case is that there is no 
scientific literature conclusively proving or conclusively 
disproving a relationship between a chemical and chronic 
hepatitis. In a criminal case, the result does not generally flow 
from a lack of evidence and the interpretation to be given to that 
lack of of evidence. 


Mr. Bell: We are missing each other. 


Ms. Bohnen: I think so. 
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Mr. Bell: The scientific/medical community has, at least 
the Workers" Compensation Board believes, a standard of proof-- 


Ms. Bohnen: Yes. 


hirtebell se ihativstandards of proof,.eA£f reached, will 


permit the scientist or the physician, or both, as the case may 
me, to say something is a fact. 


Ms. Bohnen: Yes. 


Mr. Bell: I do not think we have to belabour the point, 
but it is a rigorous standard, depending upon what the medical or 
met the scientific issue is. To get to the point where they will 
Say something as a fact or with certainty requires rigorous 
testing, research, or whatever. 


Mss Bohnen: Yes. 


Mr. Bell: Is that the standard you understand the board 
is effectively employing in this case? If it is, how does it 
relate to the standard that at least--well, not at least, but we 
are all familiar with it in the criminal setting, in the civil 
setting, or otherwise--I understood the board applied in all of 
its appeals? i 


Ms. Sohnen;eMr. Bell, do: you not want to get away from a 
@riminal or;a civil test? This is a piece wr legislation that is 
there to provide compensation for injured workers. 


Mes bell: First of all, it is mot for me to say what 
should or should not be the standard. The purpose of this exercise 
is to try to relate that standard, scientific/medical, to the 
standards of proof that we usually work with when dealing with 
administrative tribunals that exercise quasi-judicial functions. 


Ms. Bohnen: We are getting into some difficulty because, 
as Mr. Callahan reminded me a minute ago, the question of standard 
of proof and the question of onus of proof overlap. But absent the 
scientific literature we believe the board is requiring here, and 
a court, such as the board, as I understand it, would have to 
consider the expert evidence presented to it. There is expert 
evidence here, as there would be in a litigation matter in which 
the same issue was raised, and it would not be open to the court 
to find for or against the plaintiff simply because there was no 
literature. It would have to consider the medical opinions 
presented to it. 


Mr. Callahan: Excuse me. I am getting lost here. 
Mr. Bell: You are not alone. 


Mr. Callahan: On whom is the onus of proving a fact in a 
compensation case? ee 


bineebell-wihe appellants. 


Mr. Callahan: So it is on the injured party? 


Ms. Bohnen: Yes. 


Mr. Callahan: If at the end of the case there is no 
evidence, other than possibility rather than probability ,-ceisec 
nonsult. 


Mr. Bell: Except there is another thing that we are 
going to complicate this case with called the doctrine of benefit 
of the doubt. 


Mr. Shymko: Can I have some clarification? Do we give 
benefit of the doubt to injured workers on back injury problems? 


Ms. Bohnen: Yes. 
Mr. Bell: Certainly. 


Mr. Shymko: I believe we do give benefit of doubt to the 
workers, especially for back injuries. 


Mr. Warrington: Throughout the board "Th" 1s FOULS DOM UC yee 


Mr. Shymko: Our policy is not just back injuries. It 
would be industrial diseases as well? 


Mr. Warrington: Yes. 


Mr. Shy mK So benefit of doubt is given to the injured 
worker as policy? 


Mr. Wartington: Under the policy. 
Mr. Shymko: Under the policy. 


Mr. Callahan: But how can you give benefit of the doubt 
if the onus of proving a fact to achieve a result is on the 
injured party? The way that works in a criminal case is that the 
onus is on the crown, and if the crown fails, the matter is 
dismissed. It would seem to me that if you put the onus on the 
injured party and he does not prove at least a reasonable doubt, 
his claim has gone. 


Mr. Henderson: In replying to or commenting on the 
question Mr. Bell put, it seems to me that there is quite a big 
difference in my experience between the kind of standard of proof 
that physicians and medical scientists demand and what would be 
required in a court. I would say the medical standard is much more 
lenient in terms of a practising physician. If there is chicken 
pox going around and the kid has a rash, the physician makes a 
diagnosis of chicken pox. That really is pretty flimsy if you stop 
to think about it. I do not think any court would buy that kind of 
proof. 


Scientific/medical proof is a little more rigorous, but it 
is still pretty much association, linking and so on. At least in 
my opinion, it is considerably more lenient than a court would 
accept. The point I was going to make has to do with the benefit 
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m@ the doubt ithing. 1f a case is up in a teaching hospital for 
conference or rounds and two or three doctors Say it is caused by 
etiology X, if the patient is hypertensive and two or three 
doctors say it is liver pathology and five or six doctors Saye et 
do not know; it is idiopathic," it is likely to be deemed to be 
that it is liver pathology. In other words, the benefit of the 
doubt would go away from the side that says, "We do not know," in 
favour of the side that says, "There is some evidence that we 
would take it to be such and such." 


Perhaps these comments bear on the question Mr. Bell raised. 


Mr. Shymko: I am still not clear on somthing in in the 
summary of point 4 in section E. Dr. G felt the complainant should 
teceive the benefit of any doubt and his claim therefore should be 
supported. If it is the policy of the board to give the claimant 
the benefit of doubt in cases such as these, why have you not 
given that benefit of doubt to that particular complainant in this 
case? 


Mr. Warrington: Because we did not believe the benefit 
of the doubt applied in this case. 


Mr. Shymko: So you do not even accept the premise of any 
doubt existing? There is no doubt as far as you are concerned? 


Mrs Wattineg ton: That is correct. 
Mr. Shymko: Okay. That clarifies my question. 


240 p.m. 


Mr. Callahan: If you cannot prove it one way and you 
cannot disprove it, how can that be? 


Mr. Bell: If I can get my preliminaries out of the way, 
then perhaps the committee members will be able to put questions 
Hiya more specific way. I am not saying this very well, and in the 
light of Mr. Henderson's comments, I wonder whether I should be 
@aying it at all. 


Mrs. Catton, do you understand the Workers' Compensation 
Board's position to be that absent--let me repeat it--scientific 
medical data or literature, there will be no allowance of the 
claim? 


Mrs. Catton: Yes. 

Mr. Bell: That no other evidence of any nature or 
description, including medical opinions, will be acceptable to the 
board? 

Mrs. Catton: That is my understanding. 

Meebellseihen, back (to Mr. Callahan's question: We know 


what the board requires. Is that consistent with the burden of 
proof the board employs in its appeal process? 
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Mrs. Catton: No. It has a higher standard. In dealing 
with other questions of relationship, we have all seen a number of 
cases in which the board made a decision based on expert medical 
opinion presented to it by treating and staff physicians and did 
not require that there be scientific literature addressing the 
question. 


Mr. Bell: May we have clear your office's position on 
what would happen in a court? Let us ignore the criminal process, 
because it is not relevant, but talk about a court of civil 
jurisdiction, such as the High Court of Sustice. Is it your 
position that it would consider all the evidence to which you have 
referred the committee in formulating its decision whether the 
appropriate burden of proof has been met? 


Mrs. Catton: I think it would, but I defer to your 
expertise in Litigation. I would be ill advised to give a general 
opinion about that. 


Mr. Bell: I do not believe the doctrine of benefit of 
the doubt is stated specifically--yes, it is, once, as an opinion 
in Dr. Hill's report--but I take it that you believe this is a 
case in which it should be applied. 


Mrs. Catton: We think the major part of available 
evidence supports the complainant's position, so the benefit of 
doubt is not applicable. 


Mr. Bell: So do we not have to worry about whether the 
evidence is approximately equal in weight. 


Mrs. .Gattonme nateaiser ashi, = 
Mr. Bell: You say it is on the side of the complainant. 
Mrs. Catcon- ale ie, stronger. 


Mr. Bell: However, the board says its weight is clearly 
on the side of no compensation. 


Mrs. (Cattons, nat as richkt. 
Mr. Bell: That makes that issue easier for us. 


Can you tell me the conditions and procedures of employment, 
as best vou know them? In other words, what this person did, for 
how long, what chemicals he used and to which he was exposed, the 
degree of clothing and related equipment saturation--all that body 
of evidence you review in your report--and if that existed now in 
the work place, would the employer be required by some legal 
requirement, statutory, regulatory or otherwise, to change the 
conditions with specific reference to exposure to the chemicals? 


Mrs. Catton: The occupational health and safety people 
from the Ministry of Labour issued orders under Ontario regulation 
658 and recommended that the compressed-gas-blowing device not be 
used. They made further suggestions on the type of clothing and 
the kind of mask workers in that area should be provided with. 
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Mr. Bell: Did that bear any relationship to the 
Botentialstoxicity or just the fact they did not want a man 
wearing inflammable clothing? 


Mrs. Catton: They were there to inspect the situation, 
given Mr. M's complaint. I would assume they made the 
recommendation because they were concerned about the hepatotoxic 
effects of some of the chemicals. 


Mr. Bell: But you are speculating. 


Mrise’Gabton: Pin addition,“ if tyou ‘take Drs C°s*opinion; 
he says that “as spotting press operation is intermittent and 
chemicals are used...intermittently, a significant health hazard 
would not be anticipated provided proper work practices are 
maintained."' From there he goes on to explain what those proper 
work practices are. 


In his statement he refers not only to the operation but 
also to the chemicals used; so I do not think it is a great 
stretch to suggest he felt those chemicals might have some effect. 
I do not think there is any disagreement that the butyl 
cellusolve, which is in the blue dye, could be hepatotoxic. 


Mr. Bell: Can you help us in practical terms? What is 
the dollar value represented by your recommendation? 


Mre.eGatton: Lido mot know: ‘He has’no entitlement at 
this stage. 


Mr. Bell: For obvious reasons. 


Mrs. Catton: He was off work for five years before he 
died. There is a two-step process in the ajudication of the claim. 
First of all, should he have been granted entitlement for all the 
period he was off work? Was he totally disabled? Whether his widow 
is entitled to benefits is another question that has not been 
addressed. 


Mr. Bell: But in fairness to the board, do we not have 
to address those? The recommendation is that the decision in 
question be revoked and the late complainant granted entitlement 
for liver disease, as causally related to employment. As far as 
your recommendation goes, what do you say follows from a finding 
of entitlement? 


Mrs. Catton: Our recommendation speaks to fairness to 
the complainant, not necessarily fairness to the board. We have a 
person who was severely disabled and is now dead. The question of 
how much money he should get is irrelevant once you establish a 
Seeationship, if’ yourdo that. 


Ms. Bohnen: Mr. Bell, we would be presumptuous if were 
we to specify at this stage the monetary value of his entitlement. 
From what we know of the facts of the case, this case would 
present no particular assessment problem. This committee has 
Stated on more than one occasion that assessment of disability 
pension level, temporary benefits level, etc., is the prerogative 
of the board. 
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Mr. Bell: Okay. We understand that then is implicit, 
that the assessment leading to compensation in some dollar amount 
is for the board. 


Ms. Bohnen: Yes. 


Mr. Bell: For what period of time? Or is that relevant 
to your recommendation? 


Mrs. Catton: First of all, there is a second question 
that has to be answered. Did he die because of his exposure to 
these chemicals at work? All we are saying is that the original 
diagnosis of chronic hepatitis appears strongly to be related to 
his work environment. Whether the evidence supports that the 
cancer he eventually died from was a result of that chronic 
hepatitis is another question we have not addressed. 


Mr. Bell: You are not dragging that question in now, are 
you? 


Mrs. Catton: No, but that goes to the dollar amount of 
the award. 


Mr. Bell: For practical purposes then, are we talking 
about the time the complainant terminated employment until death? 


2230) Dll. 


Ms. Bohnen: I do not think we are in a position to 
address that, nor is it necessary to address it at this stage. he 
is no different from many other cases where the issue between the 
Ombudsman and the board is strictly one of entitlement. That 
having been established, the board then, with greater or lesser 
ease, assesses amounts and durations. 


Mr. Bell: All right; as long as we understand that and 
you understand what I am doing. I am giving you the opportunity 
now, as you have done in the past in many cases, to tell us what 
you intend by the recommendation. As long as we know you do not 
intend to put parameters or limits on the amounts or for periods 
of time on the board, and it is left to the board's discretion 
pursuant to the assessment process, that helps the committee. 


Mrs. Catton: If entitlement were to be granted, the 
complainant's family would then have the option, if it disagreed 
with the amount of entitlement, to appeal that through the normal 
channels. That would be a separate issue. 


Mr. Bell: But that is not relevant to our consideration 
right now. 


Mrs. Catton: No. 

Mr. Bell: One of the opinions you line up in favour of 
the complainant is that of Mr. D, a specialist at the named 
hospital, who-istnot)ardoctor. Jeetnatecorrect? 


Mrs. 2 Gatton: Dhateisyracnt. 
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Mr. Bell: Does that person hold a PhD or other 
post-graduate degree in his or her specialty, do you know? 


Mrs. Catton: Yes, a bachelor of science degree; his 
eitle is industrial hygienist. That is an,occupational job title. 


Moe Deller. uid is reports .atter addressing and 
Biscussing the opinion of Mr. D, he then goes to Dr. E, who is a 
member of the same unit at the same hospital. It is not apparent 
from your report--I am referring specifically to page 32--whether 
Dr. E reviewed Mr. D's opinion. Do you know whether he did and 
whether he agreed with it in whole or in part or disagreed with it 
in whole or in part? 


Mrs. Catton: He did review it and he agreed with it. He 
did give testimony at the appeal board hearing, as did Mr. D. Dr. 
L, who was the head of the occupational health unit--he is not 
teferred to in this information--also reviewed Mr. D's report and 
did not disagree with it specifically. 


Mr. Selt wiSo @t GsSuyour.position- that Dr. E--well, -do 
not let me put words in your mouth. Do you believe Dr. E endorsed 
oe.) D Ss Opinion? 


Mrs \ iGattens Wes. 


Mr. Bell: Those are all the questions I have of Dr. Hill 
and his associates. Members may have questions of them before we 
ask the board to address you. 


Mr. Callahan: I would like to straighten out something 
in my own mind. My recollection is that the workers' compensation 
legislation was brought in with a view to eliminating the civil 
tight of a person to sue a fellow employee or an employer. I am 
not that familiar with the act itself, but if that is its purpose, 
how does the board then move the policy to something different 
from the normal standard of proof in a civil action? I am 
referring to the balance of probability. 


In my view, it would seem as though the question here should 
be determined on the basis of this balance of probability. It 
should be decided on the basis of whether the person with the onus 
of proof had proved it was more probable that death occurred from 
the disease caused by the industrial components than any other 
cause, 


I want to know first of all whether that is the standard or 
whether the board relaxes that standard, as 1 seem to gather. Does 
it get into the question of reasonable doubt--that would be mixing 
two items of proof--and say, "We will give him the benefit of the 
doubt"? If that is the case, it makes it much easier, in my view, 
to decide this case with respect to the complainant. However, if 
Mmremonus Of proot is his, as it would be ina civil trial, I would 
think at the end of that evidence it would be a nonsuit. That is 
my humble opinion. 


Is that what you are saying, that through administration of 
the act, the board has lessened the burden that was originally 
there? 
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Mr. Emmink: I could respond if you like, Mr. Bell and 
Mr. Callahan. A worker comes under the workers' compensation 
umbrella, if you like, by reason of part 1 of the act. 
specifically subsection 3(1). Perhaps it would be appropriate if I 
read that out at this point. Subsection 3(1) says: 


"Where in any employment, to which this part applies, 
personal injury by accident arising out of and in the course of 
the employment is caused to an employee''--I am emphasizing the 
word "is'’ as opposed to 'may be" or “could be''--"his employer is 
liable to provide or pay compensation in the manner and to the 
extent hereinafter mentioned, except where the injury’ and then it 
goes on and lists a couple of exclusions. 


I think the important words there are “is caused." 


Mr. Callahan: So it appears to be a higher onus than in 


a civil action: 


Mr. Emmink: It would appear so on the face of the 
legislation. For some time, the board has adopted a policy of 
benefit of doubt, which lessens that burden of proof, Diy OUulwW TEL, 
and provides basically that when the evidence for and against is 
approximately equal in weight, the decision will go in favour of 
the injured worker. 


Mr. Bell: Excuse me, Mr. Emmink. We seem to have a 
peripheral discussion; maybe we can alt ‘adjourn until that rsvover: 


Mr. Emmink: The board's policy on benefit of doubt has 
more or less been included in Bill 101, the act amending the 
Workers' Compensation Act,-in subsection 3(4), where it says: 


"In determining any claim under this act, the decision shall 
be made in accordance with the real merits and justice of the case 
and, where it is not practicable to determine an issue because the 
evidence for or against the issue is approximately equal in 
weight, the issue shall be resolved in favour of the claimant." 


What we have is a piece of legislation, the Workers' 
Compensation Act, which appears to require a substantial burden of 
proof, which the board in the administration of that section, has 
watered down somewhat to its benefit of doubt policy. That has now 
been incuded in Bill 101. There is formally, in the form of 
legislation, a burden of proof which is much less under Bill*101 
than it had been under the Workers' Compensation Act. 


Mr. Callahan: Actually, Bill 101 even goes farther than 

L-a eS ee  ee * ° . . . . . 
the board's policy; it creates an equitable jurisdiction. It is 
almost like a small claims court, where you can decide issues on 
the basis of equity as opposed to law. 

Mr. Emmink: I cannot comment on that. 


Mr. Callahan: Forgive my ignorance, but is Bill 101 
currently in force? Has it been passed? 


Mr. Emmink: Part of it has. 
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Mr. Callahan: Is section vou just read in force? 
Mr. Warrington: It has been in force since April 1. 
Mr. Callahan: Of 1985? 


Se 5 Wareineton: That.is correct. 


Mr. Callahan: So it was not in force at the time of the 
appeal hearing here. 


Ming Wart ington :wNo; itestarted) in April 1985. ‘The 
remaining sections, which incorporate the new appeals tribunal, 
corporate board and ancillary matters, will take force on October 
iL. 


Mr. Callahan: I find myself in a real quandary, because 
if the legislation is clearly there and the board itself adopts a 
different policy, what are we acting under? I do not want to muddy 
the waters. 


Mr. Pierce: They are muddy now. 


Mr. Bell: However, what Dr. Hill is saying, and he can 
refer you to specifics or otherwise, is simply that the board has 
not required scientific medical proof as a precondition to 
entitlement to compensation in numerous cases, and that it is not 
Bppropriate or, in his words, reasonable for it to do so here. 


ppeakingslor myself, thoueh, it. 1s difficult to deal2with 
this case without a better handle on the standard the board 
usually applies, in general terms. 


Ms. Bohnen: Might I just throw something into this? In 
the context of the general discussion of the standard the board 
applies, you have to bear in mind the results of presumptions set 
out in subsection 3(2) of the Workers' Compensation Act, which 
states, ''Where the accident arose out of the employment, unless 
the contrary is shown, it shall be presumed that it occurred in 
the course of the employment." 


oe p.m. 
Mr. Callahan: That is res ipsa loquitur. 
Mr,ebelivemeresSee Dut, that isi-ascateh) Z2-in this .case. 
Ms. Bohnen: You cannot just take the words "caused by" 
* ETT (SS EERE . . e . . 
in workers compensation legislation without also applying 
presumption sections and other gloss into the act. It is not my 


understanding that Bill 101 altered the standard of proof which 
the board has been applying under the Workers' Compensation Act. 


Meee ohneppardcply Ebanks Dr. Hillesaid there. were more: than 
200,000 chemicals in the United States. I want to ask him what 
telation that has to this particular case. How many cases in 
Ontario are chemicals? 
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Mrs. Catton: I do not know. The only point of that 
statistic is to show you the number of chemicals and to point out 
the problem in defining standards for all those chemicals. To 
suggest that anybody could possibly have standards that would show 
the combined effect of each one of those chemicals on another 
chemical is impossible and to have standards for those kinds of 
things would be impossible to meet. 


Our position is simply that to suggest that when you hold 
that a worker cannot be compensated unless there are standards and 
he can show his exposure has exceeded those standards, you are 
placing an unreasonable burden of proof on him which could not be 
met in a great number of cases, even though the medical evidence 
available suggests a relationship. This is unfair. 


Mr. Sheppard: You are talking about the United States 
and you have to explain something to me here. I do not see why you 
are saying there are 200,000 chemicals in the United States. What 
I want to know is how many chemicals there are in Ontario? 


Mrs. Catton: I do not know. That statistic we have is 
the American statistic. I am sorry, I do not have that staciseic 
with me. 


Mr. Hayes: Just a supplement to that, PF think syour 
information comes from--what do they call it?--the American 
Conference of Governmental Industrial Hygienists? 


Mrs. Catton: It is the occupational safety and health 
branch of the federal government. 


Mr. Hayes: I understand that the Ontario government 
bases its standards on that. So the guideline really comes from 
the Americans. 


Mrs. Catton: In a great number of cases, that is right. 


Mr. Hayes: I think you just touched on it there, and it 
is still along the same lines. 


Dealing with the various chemicals, and it looks like there 
could be half a dozen different chemicals here, am I correct in 
saying that when they set the standards or the special limit 
values, they do not really take into account the ertects-—that 
occur when various chemicals get mixed in the atmosphere? 


Mrs. Catton: They can in some cases. 
Mr. Hayes: In some cases. 


Mrs. Catton: But they do not with all the chemicals. 
What we do know is that both kinds of alcohol, ethyl and methyl, 
can aggravate the potential effects of other chemicals, such as 
butyl cellusolve, but we do not have standards for those. We do 
not have accepted standards of all three combined; so we do not 
know what is an acceptable level. 
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Mr. Baetz: I think part of my question has been 
answered. i am dealing with the benefit of doubt and I am looking 
m@esaeJune 19; 1985, letter fromithe. board ‘to Dr. Hill. 


Mr. Philip: What page is that? 


Mr. Baetz: That is page 47. It is page 48 that I am 
interested in. The date of the letter is of some interest here. 
That is June 1985. Presumably, that is after the implementation of 
mere 101, is it not? I am looking at that: ast: sentence in that 
first paragraph, which reads: "As in all cases, benefit of doubt 
is an administrative matter and is not one of medical prerogative." 


You have the views of some doctors taking one position and 
the views of other doctors and other experts taking another 
mosition. Is it then a question, if it is an administrative 
matter, of first of all determining that we now have a situation 
in which there is some doubt? That is an administrative matter, is 
it? Having decided you are now dealing with a matter of doubt, 
mecording to this, it is then clearly ‘an ‘administrative matter 
whether you go this way or that way. 


MrISrimninke) 1 ecan respondUto thatyut yous Likes lath ink 
the comment about its being an administrative matter referred to 
the fact that the suggestion that the board apply the benefit of 
doubt was contained in a medical report. When we talk about 
benefit of doubt being an administrative matter, we mean it is a 
doctrine that is taken into account in the adjudicative process as 
opposed to the medical consulting process. 


What we have was a suggestion from a doctor whose normal 
routine, as I understand it, is to provide a medical opinion on 
the basis of his findings and, on the other hand, we have the 
moctrine of benefit of doubt; which, as 1 have said, is an 
adjudicative function. This is why we have distinguished it in 
that way. We were merely drawing a distinction between benefit of 
doubt as it is applied in an adjudicative capacity and the fact 
that the doctor was using that, whereas he may not have understood 
it in the same way the board would apply it. 


Does thateclarifty itvany for you? 


Mr. Baetz: Somewhat. I do not know. It suggests that it 
is a very complicated process. 


Mr. Emmink: For example, when the board applies benefit 
of doubt, it does so by weighing the evidence for and against. 
When it is approximately equal in weight, we will say it should go 
in favour of the worker. 


~ 


The doctor may not have had that same concept in mind when 
he applied benefit of doubt. We do not know; maybe he did and 
maybe he did not. He might have said, ''Where there is just a 
shadow of a possibility, apply the benefit of doubt." On the other 
hand, he might have thought: “It is so obvious, but it is not 
certain. Therefore, apply the benefit of doubt." We were not sure 
exactly how he meant that. 
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Mr. Baetz: Then it is an administrative matter to 
determine whether it is a matter of doubt or not. 


Mr. Emmink: It is administrative as opposed to medical 
consulting. 


Mr. Baetz: So the decision in this case, being against 
the complainant, was an administrative decision. 


Mr. Emmink: That is correct. 
Mr. Chairman: Are you finished? 
Mr. Baetz: Yes, for the moment. 


Mr. Henderson: I have a question. Can someone try to 
translate this comment into legal terms for me? On this matter of 
standard of proof and benefit of doubt, it seems to me another 
relevant point is that the condition--in this instance, of 
postnecrotic cirrhosis--is one that requires to be explained in 
etiological terms as opposed to, say, skin rashes, gastritis, 
arthritis, high blood pressure or something that a claimant might 
argue and that would require a very rigorous standard of proof 
because of the common frequency of the condition and the fact that 
they often go along with being in one's 40s or 50s. 


Postnecrotic cirrhosis is not like that. If evidence of it 
is found, there is very likely a cause. If the evidence were 80 
per cent equivocal and 20 per cent in favour ofed, particular 
cause, in a medical sense the benefit of doubt, if you like, would 
fall on the 20 per cent, whereas if it were arthritis and the same 
situation applied, in medical terms the benefit of doubt would 
tend not to fall in the 20 per cent; it would tend to fall in the 
realm of, "We do not know," or, "It is not satisfactorily 
explained." 


SL Usp il. 


I make that comment because it seems relevant. If there is a 
question in it, i€ a8 to any of the lawyers present or somebody 
like Mr. Callahan to tell me how that works into some of the 
concepts you have been talking about this afternoon. I will leave 
it as a question at large, if you wish. 


Ms. Bohnen: Can I say something to that? I think the 
Ombudsman’s case rests partly on that, and none of the other known 
causes of this man's hepatitis was present. He did not drink. He 
had no evidence of any kind of viral hepatitis. It came down to 
toxic exposure from employment or we do not know. 


Mr. Callahan: Is the fact that he did not drink accepted 
by the Workers" Compensation Board? 


Mr. Emmink: It is not. He did. 


Mr. Callahan: That is very critical. 
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Ms. Bohnen: I am sorry. Implicit in my saying he did not 
drink was that he did not drink excessively. There is medical 
evidence that he drank in moderate amounts. 


Mr. Callahan: Is that accepted by the board? 
Mr. Emmink: That is that he drank 
tis Pointer si(ineudible) 


Mr. Henderson: Postnecrotic cirrhosis is not the kind of 
cirrhosis that usually follows on drinking anyway. That is a 
different kind of cirrhosis. 


Mr. Warrington: Is it not lifestyle, sir? 


Mr. Henderson: If this is important, somebody should ask 
a pathologist, but as 1 understand it, postnecrotic cirrhosis is a 
different kind of cirrhosis from the kind that follows on 
excessive drinking. 


Mr. Emmink: Mr. Bell, for the committee's edification, 
we have Dr. McCracken with us today. Dr. McCracken is prepared to 
dialogue with the committee on some of the background of this 
condition. It may help for the committee members to know just what 
the background of this disease is. 


Mr. Bell: To be consistent with the committee's. 
decisions in the past, if Dr. McCracken can assist the committee 
in expanding upon the board's position or any medical opinion that 
the board relies upon in support of that position, then his 
comments would be most welcome. I think the area we would like to 
avoid is that of Dr. McCracken coming in to give fresh medical-- 


Meotimmink>'No, dbsolutely not.) lt is more by way of an 
explanation of what postnecrotic hepatitis is and how it fits into 
the circumstances of this case, but I am in your hands. 


Mr. Bell: Can we wrestle some more with the 
scientific/medical proof required? Mr. Emmink, I think we 
understand now what it is you require. 1, for one, am having 
difficulty in understanding why the board believes the evidence 
the Ombudsman relies upon does not come up to that standard. Could 
you explain that in more detail and could you give us--I guess in 
hypothetical terms--the type of evidence you would have accepted 
as- establishing a causal relationship? 


Mr. Emmink: Yes, I can do that. I suppose one of the 
easiest ways of doing it, and maybe the shortest way, is simply to 
ask the Ombudsman to identify which chemical is~hepatotoxic. Which 
of the chemicals to which he was exposed is hepatotoxic and what 
B= his authority for saying that particular chemical is 
hepatotoxic? That in essence is the burden of proof the board 
would require. 


MnsrbelLlaWwell Sur LL bites 
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Mr. Callahan: Maybe an answer to the question is at the 
bottom of page 39. I do not know whether this is a Misprin ceor 
not, but it says: ‘In the appeal board's opinion, the comb ined 
weight of the medical opinions from Drs. Caekpgdcand weealiior 
which are equivocal in their failure to find a causal 
relationship, by far exceeds the more speculative and qualified 
opinions from Drs. B, E and J and the report from Mr. ‘ee 


Mr. Emmink: That should be "unequivocal." 


Mr. Callahan: That should be "unequivocal." That is what 
I thought. I guess that is what they are saying. They had accepted 
one set of experts over the other experts. That is why I am in a 
quandary as to what the burden of proof is here. I think it is 
essential. If it is the balance of probabilities, as in a ivi 
trial, that is probably a fair decision by the appeal DOatAn Lt 
they apply the question of reasonable doubt, then one would think 
you would have to determine just how far does it exceed the other 
evidence. If at the end of the matter it becomes a matter of equal 
balance, or something close to equal balance, one would think the 
reasonable doubt-would be exercised in favour of the complainant. 


Mr. Hayes: The consultant for the occupational health 
and safety branch of the Ministry of Labour suggested that the 
employees wear protective equipment, including respirators, 
impervious gloves and so on. I do not know any of these people who 
would do these things just for the sake of doing it. Can you tell 
me why they recommended this protective equipment if there was 
nothing toxic there? 


Mr. Emmink: There is a difference between something that 
is toxic and something that is hepatotoxic. What we have in this 
case is a man with liver disease. If we are to conclude that the 
liver disease was caused by his exposure to certain elements at 
work, then we must be able to show that. certain of those elements 
were hepatotoxic. 


That is not to say he could not have been exposed to 
elements that were toxic in some other fashion. I do not think 
anyone will argue that it is going to do you any good to drink 
kerosene or to breathe kerosene fumes. But whether or not that 
will have an adverse effect on one's liver is something entirely 
different. I think the Ministry of Labour officials, when they 
suggest that workers wear a mask, were doing so simply because it 
makes good sense to wear a mask so that you do not breathe in 
kerosene spray, but not because kerosene spray is hepatotoxic. 


Ms. Bohnen: Can I just try to answer the question that 
Mr. Emmink asked? He asked us to identify an agent containedone of 
the chemicals. 


Mr. Bell: You are not going to ask another question, are 
you? 


Ms. Bohnen: No, I am going to answer the question, or 
try. I think the answer is, to quote from one of the medical 
reports: "The aromatic components of Stoddard's solvent or 
kerosene could be hepatotoxic, but," and this is more important, 
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"butyl cellusolve in the dyes he was using will, if absorbed 
through the skin, exert a hepatotoxic effect.'' There is no 
question that the dye contained butyl cellusolve. 


Mr. Chairman: Are you finished, Mr. Emmink? 
Mr. Emmink: No. 


Mr. Bell: Forgive me. May I ask one more question? You 
have not answered my question. What is the type of 
medical/scientific data that you would accept? Probably if there 
were recognized literature and studies of so many people, so many 
years, so many effects, some conclusions on a scientific medical 
basis, that is one of the areas of evidence you would accept. 


Mr. Emmink: If, for instance, it were a designated 
substance under the Occupational Health and Safety Act, such as 
lead, we would have no problem with it. 


Mr. Bell: No. Let us talk about the solvents we do know 
were present in this work place. If they were acknowledged and 
accepted in medical literature on the subject saying causal 
effect, would that be a body of evidence you would accept? 


Mr. Emmink: It would certainly help. It would depend on 
who the body was. 


- Mr. Bell: I use the word "acceptable." If a known, 
leading Canadian pathologist, whose opinions the board has 
accepted on other issues in the past, came to you and said, "In my 
Opinion, based on the followihg, there is a causal effect," is 
that another area of medical/scientific data you would accept? 


Mr. Emmink: We certainly would find it persuasive. 


2:20 p.m. 


Mr. Bell: If a number of pathologists, whether they were 
leading or otherwise--I do not want to use that; it is like a meat 
chart--if 10 pathologists were lined up and all of them said, "In 
Our opinion, there is a causal effect," is that an area of 
evidence you would accept? 


Mr. Emmink: Any area of evidence that is generally 
accepted in the medical community is one the board would accept. 


Mr. Bell: Mr. Alexander uses the phrase "conclusive 
medical/scientific data." I am trying to get a handle on that, 
because we are struggling with things like standards and burdens. 
What evidence do you say fits that description? We have looked at 
three types. I have heard you on two. I am not sure I have heard 
you on the third, about the 10 pathologists lined up. What does it 
take to get into the conclusive medical/scientific data club? 


Mr. Emmink: To the extent that any cause and effect 
telationship can be conclusive in the whole field of industrial 
diseases, if that opinion as to cause and effect relationship were 
One that was shared generally by the medical community, the board 
would be guided by it. 
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We would in all likelihood develop guidelines that would 
more ort less encompass that view, as we have done with many of the 
cancers; for example, the nickel aerosols leading to cancer, and 
asbestos leading to cancer. Industrial hearing loss is another 
one. in this case, there is not that kind of evidence out there to 
enable the board to come to such a conclusion. 


Mr. Bell: Is the board aware of any evidence that some 
or all, or a combination of the chemicals described in the 
materials, given their known use, may cause the type Of cconditcion 
this person suffered from? 


Mr. Emmink: There is evidence, yes, in the form of the 
medical reports on which the Ombudsman relies. 


Mr. Bell: No; aside from that. 


Mr. Emmink: If you are talking about published evidence 
in medical journals and in the regulations of other health 
authorities in other jurisdictions, then I would have to say, no, 
although I stand to be corrected by Dr. McCracken, who has more 
information about that than I do. 


Mr. Bell: We can conclude one.of two things from the 
absence of that evidence. Either there is no causal relationship 
that anybody can find and report upon or there has not been 
scientific study of any significance or amount that would bring us 
to the stage where results and testing procedures have been 
reported. 


Mr. Emmink: Yes. 


Mr. Henderson: I think the term “conclusive 
medical/scientific data'' is very questionable. Data are not 
conclusive. Data are just data. It is only when a person 
interprets the data and draws a conclusion from them that his 
opinion becomes "conclusive." I do not understand the term 
"conclusive data." 


I also wonder if the question "Which toxin?” is a fair test. 
By analogy, if somebody had an illness--we can stay with liver 
iliness, if you like--it might be possible to say, "This is a 
viral illness.'' 1f somebody were to ask, "Which virus?" you would 
have to say: "I do not know. There are several of them around. The 
evidence is that it is viral, and therefore we are going to make a 
diagnosis of a viral illness." 


Similarly, there were many toxins around in the work place. 
There is no evidence that there were any toxins in this man's life 
other than in the work place, apart from a little bit of social 
drinking, 1 gather, which causes a kind of cirrhosis but not, as 
far as 1 know, the kind of cirrhosis this man had. There were 
toxins around in his work place, but I do not know Lia i teas 
crucial, at least in my mind, that we know exactly which toxin. 


I would like to hear from Dr. McCracken, because he may be 
more up on this than I am. I have the impression from my training 
in pathology and medicine that some of these compounds are or 
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could be hepatotoxic, and there may be some evidence to that 
effect. 


Mr. Emmink: Some of them are, undoubtedly, if they are 


ingested. 
Mr. Henderson: Or inhaled. 


Mreeommink: sAlcohol, for instance, is hepatotoxic if it 
me ingested, Iti is not hepatotoxic if the aromas are inhaled. 


Interjection. 
Mr. Emmink: I stand to be corrected by Dr. McCracken. 


Mr. Bell: Dr. McCracken, one question we are interested 
in is whether any or all of these chemicals are potentially 
hepatotoxic if they are somehow absorbed into the body's system by 
inhaling, absorption or maybe old-fashioned drinking. 


Dr. McCracken: It is a complex problem. Without getting 
to the analysis I carried out, and to respond directly to your 
question, we know that several of the solvents identified--one was 
ethyl alcohol; the other was methyl alcohol--if they are swallowed 
in excess and/or for prolonged periods, can cause damage to the 
body. With methyl alcohol, the damage tends to be primarily to the 
nervous system, causing people who drink it to go blind. 


Many of the other chemicals also have a primary effect on 
Organs other than the liver; again, it is brain, bone marrow and 
pitting. It is well documented that people who get into trouble 
with ethanol, which is the same as grain alcohol in liquor, drink 
excessively, usually over prolonged periods. It is often 
associated with relative malnutrition, because they are drinking 
when they should be eating. 


Damage occurs to the liver cells, leading to death of the 
liver cells, or necrosis, then scarring, cirrhosis and, in a 
certain percentage of these people, a hepatoma, which is a cancer 
of the liver such as developed in the man we are talking about 
today . 


I should stress that it has to be in perspective; i.e., the 
necessary prolongation of exposure plus the intensity of exposure. 
I am sure the two board physicians who looked at this case 
presumably identified these two chemicals as having the potential 
of being hepatotoxic and concluded that the duration and intensity 
of exposure were such that it is not generally considered to be a 
causal effect. 


The medical community has had considerable exposure to this 
problem, because cirrhosis of the liver is the fourth most common 
cause of death in the 30 to 55 age group in the western hemisphere 
today. There has been a tremendous number of studies carried out, 
and the conclusions have shown consistently that the most common 
cause of this condition is excessive, prolonged consumption of 
alcohol. 
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The second most common cause is cryptogenic, which has been 
referred to here as "no known etiology.'' Some people believe it is 
an autoimmune response to the body in some individuals similar to 
acquired immune deficiency syndrome, only a different cellular 
mechanism, whereby the body turns upon its own cells and destroys 
the Liver cells” in this. case. 


Chemicals are identified as a significant cause, and I am 
not sure whether it is third on the list but it is certainly close 
to it. Those chemicals include such things as certain anaesthetic 
agents used in medicine and from there right down to the very 
common things such as headache pills. The chemical in many of our 
headache compounds indeed has been identified as being 
hepatotoxic. It has been identified as a cause if an individual 
were to take headache pills over a prolonged period of time in a 
large enough number. 


I can only conclude that the two board physicians qualified 
in the field of industrial medicine have looked at their sources 
of information, such as the National Institute for Occupational 
Safety and Health in the United States, which developed an 
up-to-date, ongoing list of toxic chemicals or chemicals that 
might have a toxic effect. That is one of the prime reference 
sources, no question about it. 


From what I can gather on reviewing the file, they both 
concluded that the chemicals involved and the intensity and 
duration of exposure were such that they were not able to arrive 
at a cause and effect. I do not know whether that answers your 
question. 


590 sp elis 


Mr. Philip: Would you agree that the first cause you 
mentioned, namely, alcoholism, was not evident in this particular 
case, as the board has admitted that? 


Dr. McCracken: In reviewing the file, I believe there 
was one reference in one of the reports indicating that the worker 
was classed as a social drinker or an occasional drinker. As you 
can appreciate, it is notoriously difficult to be certain relative 
to many of the lifestyle diseases, especially in alcoholics. It is 
well known that alcoholics tend to hide bottles in cupboards and 
various places and often keep their lifestyle problem quite a 
secret. However, on the basis of the one bit of information I saw, 
it was presumably considered that this man was not a heavy drinker. 


Mr. Philip: May I ask the Ombudsman's office about 2 8 y's 
Is there no evidence that this man was a heavy drinker? 


Mrs. Catton: There is absolutely no evidence. As a 
matter of fact, Dr. B, who did a liver biopsy clearly, states that 
there is no evidence of alcohol degeneration as a result of 
looking at that biopsy. There is absolutely no evidence in the 
file that he had an alcohol problem or that alcohol was any part 
of the cause of his disease. There is a reference to the fact that 
he had one glass of wine per week, but to suggest it had any 
affect on his hepatitis, it just does not appear from the file. 
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Mr. Philip: Even Mel Swart has more than one glass of 
wine a week. 


Dr. McCracken: I do not think, on the evidence of a 
microscopic examination, it is possible to determine the causal 
agent of impending cirrhosis or necrosis of the liver 
cells. Anderson's Pathology, which is one of the great 
authorities, is unable to make that distinction. 


Mr. Philip: At the same time, would you not agree that 
we should not fantasize about the possibility of alcoholism if, 
first, we have evidence that he had one glass of wine, and second, 
there is no evidence in the autopsy that there was anything in his 
death directly related to alcoholism? 


I wonder if you would comment on Dr. Henderson's contention 
that from his experience and knowledge as a medical practitioner, 
the kind of disease that killed this person is not the same kind 
of cirrhosis or cancer that is caused by alcoholism in the first 
place? Is that your reading of the literature? 


Dr. McCracken: No, it is not. As I say, Anderson's 
Pathology is unable to make the distinction. They describe the 
gradations leading up to the possible end pathology. The first 
one, of course, is acute hepatitis. We have no history that I am 
aware of that this man had any episode of acute hepatitis. 


The second phase is necrotizing hepatitis. This necrotizing 
ee death of cells can occur in various parts of the cellular 
@lements that make up the liver. In turn, that leads to scarring 
Similar to death of cells anywhere else, and the scarring in turn 
leads to the development of cirrhosis. - 


A relatively small percentage of people who develop 
cirrhosis will in the final stages go on to develop a primary 
cancer of the liver known as a hepatoma. I understand from the 
autopsy report that this is what this worker had. 


Mr. Philip: When did he first come in contact with these 
chemicals? 


MUS asa CUOD cm LOL gi: s 
Mis 'nibips andgthe time iofndeath was 1982? 
Ming weGat tone 2int 1934 


Mr. Philip: Would it not be your experience, if there 
were causes such as you hypothesize might be present, that it 
would be caught by medical examination earlier than that? In other 
words, you do not die of alcoholism--if I may use that 
generalization; I am not a medical practitioner--overnight; it is 
a long process, is it not? Very few people die in 14 years from 
alcoholism. It is something that develops over a period of years 
and years. 


Dr. McCracken: One has to generalize, because each year 
a number of people do die very quickly because of acute 
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alcoholism. In other words, they die of acute poisoning. Another 
group of people die-- 


Mr. Philip: These are all long-term drinkers? 


Dr. McCracken: Not necessarily. A case was cited some 
years back of a person, obviously not a chronic drinker or chronic 
alcoholic, who got into a wager that he could drink 26 ounces OT 
40 ounces of liquor without stopping-- 


Mr. Philip: But there is no evidence Onicha Gkinidsot 
thing happening here. Sure, we can come up with eccentric, freak 
accidents and things like that, but there is no evidence of 
anything like that in this man's history. 


Dr. McCracken: As I say, from the review of the file, 
this man had no episode of acute hepatitis. 


Mr. Philip: If you were a coroner examining this man and 
trying to come up with a cause of death, would you not say there 
was only one factor--the chemicals he was using-~that seemed to be 
indicated by anything studied on this man? There is no history of 
alcoholism, no history of his having had a virus of any kind and 
no history of any excessive use of any kinds of prescription or 
nonprescription drugs. The only variable seems to be these 
chemicals he was coming in contact with, which may have been 
ingested through his skin. 


Would that not be your conclusion if you were a coroner 
trying to come up with the possible cause of death? 


Dr. McCracken: No. If I were a coroner, I am afraid I 
would tend to agree with the finding of the pathologist who did 
the autopsy. His finding was that he could not account for the 
cause of cirrhosis of the liver. 


Mr. Philip: May I ask Mrs. Catton to respond to that? 


Mrs. Catton: We specifically asked the doctor who 
treated him and performed an autopsy. His response was that the 
autopsy does not give us any clues to the etiology of his 
cirrhosis. This does not give him any answers. We asked him 
specifically on the basis of his examination. We did not provide 
him with the complete history of the complaint that we knew. 


Mee eoilips, sOulhatel ay DULe ya ougan examination of the 
cadaver, but not on an examination of the lifestyle and history of 
the person when he was alive? 


Dr. McCracken: The pathologist has full access to the 
hospital and medical documents and reviews the history before the 
autopsy is carried out. If the pathologist is too rushed, he or 
she finishes it when the autopsy is completed. That forms part of 
the basis for his or her deliberations. 


Mrs. Catton: The complainant died of liver failure, and 
that was the purpose of the autopsy. 
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Mr. Philip: It was to identify why he died, not to 
identify the reasons that led to the death? 


3:40 p.m. 
Mins sua COON milla tut ar richie. 


Mr. Henderson: You have made the point that Anderson's 
Pathology does not allow for, I presume, a microscopic distinction 
between postnecrotic cirrhosis and alcoholic cirrhosis. 


Dr. McCracken: Yes, that is right. Anderson does not 


attempt to distinguish. 


Mr. Henderson: But the diagnosis of postnecrotic 
cirrhosis was made; so the pathologist who made the diagnosis 
presumably did not agree with that. He presumably felt he could 
tell from the microscopic. I presume he did not make that 
diagnosis from the gross; he made it from the microscopic. But he 
felt he could say it was postnecrotic cirrhosis, I gather. 


Ms. Bohnen: The pathologist said exactly this: ''The 
liver biopsy was done after normal coagulogram, and this showed 
evidence of postnecrotic cirrhosis with changes of chronic 
nonspecific hepatitis. There was no evidence of alcohol 
degeneration." 


Mr. Henderson: It has been a while since I have looked 
at Anderson's, but. in working up this material, do pathologists 
not distinguish between postnecrotic cirrhosis and alcoholic 
cirrhosis and alcoholic degeneration? I am sure they did when I 
went to medical school. - 


Dr. McCracken: I can only presume that what is being 
alluded to in the report of the liver biopsy, the punch biopsy 
that was done, is that the pathologist did not identify fatty 
degeneration in the liver cells. I am making that presumption. 


What Anderson speaks about in his textbook on pathology is 
that if there is a toxin that is a hepatotoxic vehicle, and 
specifically ethanol, the first changes seen microscopically and 
in the gross, looking at the liver, if one were to operate on the 
person, are fatty changes. 


Then he goes on and describes a transition at a certain 
Stage whereby the fat starts to break up and, as a result of the 
breakup, a certain number of the cells die and you get necrotic 
hepatitis or chronic hepatitis. Then he describes the (inaudible) 
Changes, which are scarring as a result of the cell death and 
then, flowing from that, the development of the final stage of a 
eitrhotic liver. 


Mr. Henderson: Is there a difference between the 
necrotic hepatitis and chronic hepatitis, necrotic cirrhosis and 
chronic cirrhosis? Those are two different-- 


Dr. McCracken: Chronic hepatitis and cirrhosis? 
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Mr. Henderson: No, between necrotic and chronic. Those 
are two quite different microscopic pictures, are they not? 


Dr. McCracken: I believe that Boyd's textbook of 
pathology had originally described periolobular necrosis versus 
necrosis occurring around the central canal. It is my 
understanding that in Anderson's textbook, which is one of the 
authorities that is generally accepted, most pathologists have 
reached the point where they are unabie to make any distinguishing 
microscopic evaluations. In other words, they now feel that this 
is part of the evolution of cell destruction that we have been 
looking at and, depending upon when you llook#at Wes wiateyou-see 
under the microscope. 


Mr. Pierce: Maybe for my benefit and a point of 
clarification, somebody can respond to these questions. The 
claimant was born in 1932 and started employment with this 
particular company in 1972. Is there any record of what his 
previous employment was? Was he subject to any other types of 
chemicals that would have had an effect on his liver previously? 


Mrs. Catton: He worked in a Communist country for about 
10 years on a state farm doing general labour and he also worked 
in a wicker factory for about 10 years. There is no evidence that 
he was sgt garu to any chemicals in the 20 years prior to starting 
ENS 1) 0D". 


Mr. Pierce: I understood the word "wicker". I am as 
familiar with that as I am with the word "liquor." 


Is it not true, medically, that the effects of some 
chemicals on some peoples' bodies are different to those on others 
and that they can differ? Some chemicals can do different things 
to people's bodies from what other chemicals can, etc. Is that not 
an accepted medical position? 


Dr. McCracken: That is a very valid observation. In 
almost anything, as it relates to an individual's exposure to his 
environment--what you breathe, eat and drink--each person has some 
individual characteristics. There are some people who are deemed 
particularly sensitive. 


Mr. Pierce: In other words, some people can smoke until 
they are 95 years old and never have cancer, while other people 
will die at@chtatter smoringe ror 4 :iveey care. 


Dr. McCracken: Yes. 


Mr. Pierce: During the seven years of this last 
claimant's employment, was there ever any history of complaining 
to the employer about nausea or headaches related to the chemicals 
with which he was involved? Seven years later, did he suddenly get 
a nosebleed and quit? 


The way I read the material provided to us, there is no 
history in the seven years of employment to show this employee was 
bothered by his work area, but it also states that "he habitually 
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worked long hours and weekends" as well. Was he reporting to his 
employer that conditions were not ti ght4e ‘thati ne should mot.ibe 
there, or that something was happening within his body over which 
he had no control? Was he maybe eating aspirins and not telling 
anybody? What is the history of the guy? For seven years, it does 
mot tell us a thing about hin. 


Mrs. Catton: The best I can figure out from the evidence 
here is that about a year before he was laid off he started to get 
nosebleeds. He went to see the doctor and they started to diagnose 
the problem at that time. 


The only other evidence is that when he was talking to Dr. E 
at the occupational clinic, he said prior to this that he had felt 
a heaviness and burning in his nose and eyes, but he did not 
report that to anybody. 


Mr. Philip: I do not want to stereotype the man, but 
judging from his application or letter to the Ombudsman--I assume 
it his letter on page 9-- 


Mrs. Catton: That is’ right. 


Mr. Philip: --would you not characterize this man as 
someone who probably would be fairly inept as far as English is 
concerned, probably not one to take on an authority? The very way 
in which he almost pleads with you to do it and invokes God"'s 
blessing on you at the end, would suggest he is hardly the kind of 
person who is going to go around complaining to the boss and 
making waves. 


Mrs. Catton: I do not want to make any judgements on his 
personality, but you have to recognize that this was his first and 
only real job in Canada. He was a recent immigrant. I think the 
observations are not offbase. 


Miwesaetz: In attempting to look at the cause from a 
medical point of view, to what extent would you take into account 
the fact this man was the only employee in the whole history of 
the company who ever had this kind of sustained, intensive 
exposure to the blue dye, the kerosene, etc? I gather the 
Organization changed when he left the job, but he was the only one 
who was exposed intensively for seven years to these various 
agents. As you weigh the evidence and look for causes here, is 
that a factor? Do you give it any kind of weight at all? 


250 p.m. 


Dr. McCracken: I can only comment on that by suggesting 
that is one of the factors that is routinely taken into 
consideration by the industrial disease consultants at the board. 
This is considered to be one of the things they must always look 
into. Have there been previous cases occurring under these 
circumstances in that particular industry or doing that particular 
thing? If we use the argument that the basis of exposure was, at 
least in part, due to the volatility of some of the chemicals and, 
in part, due to skin contact--we presume he did not drink any of 


0-32 


the chemicals--that is a presumption. I am sure they made that 
presumption in evaluating the case. 


The conclusion they would come to is that--and it is common 
if you are dealing with a volatile substance--workers who are 
working around that area would have a significant exposure as 
well. Therefore, the fact that he was the only person could 
probably be interpreted by the industrial disease consultants as 
indicating there was not something going on in the work place 
which was giving rise to liver damage type of conditions. 


Mrs=BaetzZ anes, but in this particular case; if k 
understood Dr. Hill's report correctly, he was the only employee 
ever to have gone through seven intensive years Ot this "kind Got 
consistent exposure. There were no other employees. In other 
words, this time you really did not have a control “eroup ss You ycan 
use that expression here; you did not have a control group to 
compare. If there were 25 employees who had all been exposed to 
the same degree as he had, and he was the only one who ended up 
with cirrhosis, the medical experts might say, "That really 
proves, or it gives a lot of reason to believe, it was not 
work-place conditions that caused his problem." 


Dr. McCracken: Mr. Baetz, I can only read from the file. 
I had hot appreciated that he maintained a unique position in the 
company as being the only person exposed-- 


Mr. Callahan: He probably did. 
Dr. McCracken: Possibly Mr. Emmink can comment on that. 


Mr. Emmink: Yes. You have referred to seven years of 
intensive exposure. The other thing I wanted to add was that the 
evidence presented to the board at the hearing was that he was 
exposed from two to 10 minutes in one place and in another place 
from 20 to 30 minutes at the beginning and at the end of each 
shaiit.. 


Mr. Baetz: At the beginning and at the end of each shift. 


Mr. Emmink: Right. So there would be a maximum, using 
those figures, of one hour per day. 


Mr. Baetz: For Seven, years. 


Mr. Emmink: Yes. 1 thought you were under the impression 
he was exposed to it eight hours per day for seven years. 


Mr. Baetz: No. I realize he was not, but he was the only 
oné.. Thisrisathe thing that-— 


Mranechni lip. Mya iwackea supplementary? Would you turn to 
page 32? That may assist you. You may want to ask the question. lI 
ean ask it. On the bottom of page 32, it seems there is some 
information which suggests, at least from one medical 
practitioner, that it was significant. 
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Mr. Baetz: Why do you not carry on then. 


Mr. Philip: I am sorry. It looks as though the doctor 
mistook what he was working for. I withdraw the question. Every 
one of us is allowed one red herring per day. It gives us the 
necessary protein we need. 


Mr. Poirier: The process with which the complainant had 
worked was unique to the time he worked with it. Is that what I 
can gather? 


Mr. Emmink: I understand. so. 


Mr. Poirier: And that blue dye was not used by anybody 
else before him. 


Mrs. Catton: No. Other people used blue dye, but not on 
a regular basis, and they continue to use the blue dye. 


Mr. Poirier: Not cin «the way he used it. 


Mrs. Catton: That is right. It is not just one person 
taking care of all of the moulds; each tool and die maker is now 
responsible for sanding and dyeing his own moulds. 


Mr. Baetz: It was not until the seventh year, or sixth 
year, that he began to complain. 


Mrs. Catton: That is right. I am not even sure he 
complained to the company, but he complained to his doctor because 
of problems. 

Mr. Callahan: Let us say the man was literally bathed in 
kerosene all day for seven years. Surely he does not have to drink 
the kerosene to get it into his body; it would be absorbed through 
his skin and still get into his system. Would that not be right? 


Dr. McCracken: Yes. /inea*situation suchvas that, -the 
effect would not be primarily to his liver, but he would be in 
very grave trouble with an acute kidney disease, nephritis or 
nephrosis. Early on, you get brain changes, i.e., stupor, 
Staggering, falling down, loss of memory, that sort of thing. 


Mr. Callahan: In fact, there are documented cases of 
farmers being in silos and having their blood alcohol raised in 
excess of the legal limit through inhalation of the alcohol. 


Dr. McCracken: The only situation I am aware of in 
connection with farmers in silos is the toxicity of nitrous oxide 
as a result of fermentation going on. I was not aware they were 
Operating stills. I had not appreciated there was a high alcohol 
level. 


Mr. Callahan: I used it as a defence once and it worked. 


Dr. McCracken: Usually the effect on farmers is due to 
fermentation leading to oxides of nitrogen. 
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Mr. Callahan: Page 4 of the initial report says: "In 
later years the company supplied these items," namely, paper mask, 
leather apron and cloth gloves. "He stated that he used and was 
exposed to kerosene throughout the day and was constantly inhaling 
the fumes as his paper mask and clothing were soaked with 
kerosene."’ That is not a healthy environment. 


Dr. McCracken: I found that observation rather 
intriguing myself. I do not think any of us could tolerate wearing 
a mask soaked in kerosene. The commonest cause of a mask becoming 
saturated is condensation of exhaled breath. One of the problems 
of wearing masks is that the filter does become wet, but it 
becomes wet due to the condensation of the moisture coming from 
the lungs. I suspect that was what it was. 


There might have been a superimposed smell of kerosene, but 
I do not visualize that the mask would be soaked with kerosene. I 
think that was an error in observation, if you will. 


Mr. Callahan: He used to blow the kerosene off the 
machines and apparently that is how his clothes got soaked. Is 
there alcohol in kerosene? 


Dr. McCracken: No. 
Mr. Callahan: Nonewat all? 


Dr. McCracken: Unless it is a contaminant, but I would 
not visualize that there would be any contamination because-- 


Mr. Callahan: What burns kerosene? 


Dr. McCracken: Kerosene is a distillate product from 
crude oil production, one of the fractionated compounds coming 
from the distillation of crude oil, as they break it down to 
gasoline. Kerosene is one of the byproducts, as opposed to 
alcohol, which, if not derived from fermentation, in certain 
processes occurs due to certain chemical reactions. 


Mr. Callahan: Methyl hydrate obviously is an alcohol. 
Dr. McCracken: Yes. 


Mr. Callahan: In the circumstances we have just 
described, if he was exposed to methyl hydrate on a daily basis, 
could that result in his getting cirrhosis of the liver? 


Dr. McCracken: Again, if the concentrations were 
sufficient to be toxic, methyl hydrate has been identified as 
attacking primarily the nervous system and, secondarily, the 
kidney system. 


Mr. Callahan: Would it also attack the liver? 
Dr. McCracken: I am not aware of any cases of cirrhosis 


that have been identified with methyl hydrate. The usual situation 
is that a person drinks rubbing alcohol and ends up by losing his 
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sight because methyl alcohol is selective to the brain and, 
secondarily, to the kidneys. 


Mery ucGalblahan:~What burns it off7 Does not the Liver burn 
ett alcohol? 


Dr. McCracken: The liver detoxifies methyl hydrate. 


Mr. Callahan: That is right; so eventually it goes 
through the liver. 


4 p.m. 


Dr. McCracken: Yes, but because it goes through the 
fiver, ipso facto, I am not aware that this automatically leads to 
cellular death of the liver. In other words, I am not familiar 
with anyone dying from acute toxic hepatitis from the ingestion of 
methyl hydrate or the breathing of methyl hydrate, but its effects 
on the nervous system and kidneys are well documented. 


Mr. Callahan: So if I Like to drink, I should avoid 
ethyl alcohol, I guess. 


Dr. McCracken: Methyl alcohol. Absolutely. 


Mr. Callahan: The final item: Is kerosene or methyl 
hydrate a hepatotoxin? 


Dr. McCracken: As I say, methyl hydrate is methyl 
alcohol, and it primarily attacks the nervous system. The prime 
chemical that was identified here by the people looking into this 
case, the one that has been identified as the hepatotoxin, is the 
ethyl alcohol, ethanol. 


Mr. Callahan: If the man did not drink to excess and 
these other items would not necessarily attack the liver, what 
other reasons could he give for having cirrhosis of the liver? 


Dr. McCracken: About one third of all people with 
cirrhosis of the liver drop into the category where the 
researcher, the clinician, is unable to identify the agent that 
has caused the cirrhosis of the liver. In other words, it is not a 
cut and dried situation. If you take a look at the probabilities, 
if you were to present the cirrhotic liver to me and ask me: "Why 
did this happen?" I would say the the most common cause is the 
excessive and prolonged consumption of alcohol. 


The second most common cause is the cryptogenic where, in 
other words, no etiology can be determined. 


Many researchers feel there is a cause, and they feel the 
cause is an unidentified virus or viruses. Tests for viral 
hepatitis are limited to several strains of virus; so they feel 
Siateinsall probability this is it. 


Over and above that, in certain parts of the world it is 
quite common for a person to develop cirrhosis of the liver 
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because of a fungus that is common in the food source. In other 
parts of the world, another common cause for cirrhosis is the fact 
that the person becomes infected with parasites. If parasites 
lodge in a person's liver, they give rise to cirrhosis ultimately. 


As I mentioned, there are quite a number of chemicals that 
have been identified as leading to toxic effects in the liver, one 
of them being an anaesthetic agent. There are certain 
tranquillizers that have been identified"as leading *to*¢irchosis; 
these have been documented, as well as the long and continued use 
of certain of the painkilling drugs. 


Mr. Callahan: I have a document here. I am not sure what 
it is, but there is a statement made in a background study by the 
National Institute for Occupational Safety and Health that says: 
"Criteria for a recommended standard occupational exposure to 
methyl alcohol, 1976, cases cited of methyl poisoning which 
resulted in acute hepatitis." 


Ms. Bohnen: I would like to apologize to the committee. 
When this question came up, I shared with Mr. Callahan some notes 
in which that study he just referred to was stated. The board has 
seen this. It was notes prepared for--no, sorry, I should not say 
that; if they have, it is from their file. Notes were prepared for 
the appeal board hearing by the worker's representative. 


Mr. Callahan: Then maybe I could carry on, if that is 
the case. 1 asked you whether that type of alcohol would cause 
liver damage and you indicated it would not. 


Dr. McCracken: I have not been aware of any reported 
series of cases where they related the ingestion of methyl alcohol 
to the development of acute or necrotic hepatitis. As I say, the 
usual relationship is brain damage, loss of vision and the effect 
on the kidneys. However, NIOSH obviously has found a case where it 
was deemed that methyl alcohol was identified as the causal agent 
for hepatitis. 


Mr. Callahan: Thank you. 


Mr. Baetz: I have a quick supplementary. In regard to 
this paper mask that the man wore, whether he made it himself, 
whether it was bought, or whatever, you disputed the idea that it 
was wet because it was saturated with kerosene and (inaudible) it 
was wet because of the person's own breath, which is probably the 
case. However, would not the fact that it was wet, for whatever 
reason, lower its effectiveness as a filter? 


Dr. McCracken: From what I understand, the type of 
protective mask he was wearing would afford him absolutely no 
protection relative to any fumes from kerosene or alcohol. In 
other words, that is not the type of mask that gives one any 
protection; it filters out dust and things like that. 


Utne aeor umes. 


Mr. Sheppard: Why then would he wear a mask at all? 
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Dr. McCracken: A good question; I cannot answer it. 


Mrs. Catton: I can answer that. He was involved in the 
dry grinding process; he was grinding cast iron. He wore the mask 
while he was grinding to protect himself from the shavings of the 
cast iron. 


Mr. Poirier: Having worked as a safety officer, I know a 
lot of people think that any mask, including a paper mask, is a 
good solution for all kinds of problems. But, as you explained, a 
paper mask would take care of only the physical properties and not 
the chemical fumes. I have seen a lot of workers under the 
impression that because they wore a paper mask they were covered 
for everything; that is just not the case. 


Mr. Pierce: I have used a paper mask on many occasions. 
In fact, we use paper masks exclusively when we are spraying 
(inaudible) on electrical motors and using it as a cleaner for 
motors. The doctor states that it has no value for taking away the 
chemical, but it makes a big difference when you are using it for 
spraying motors in the air you are breathing. 


Dr. McCracken: As you are well aware, Mr. Pierce, the 
advantage there is that there is small particulate-matter in the 
air when you spray. Such a mask will indeed trap those particles. 


Mr. Pierce: I know that while spraying an electrical 
motor with (inaudible), one could become intoxicated without the 
mask and the intoxication would not be as great if you wore the 
mask. There was a chemical reaction there. 

Mr. Baetz: That is why nobody wore a mask. 

Meoeeserce: No, ethat is notetrue: 

I would like to know if anybody ever interviewed any of the 
other people who work in the plant to find out how big a physical 
area this guy worked in? Was it a very small, closed-in, 
six-by-six area, or was it large? 

Mr. Callahan: I think it says that some place. 

MreePierce: If locked! for it: and Ivcould not» find it. 

Mrs. Catton: Dr. Sleeth in the occupational health unit 
of the Ministry of Labour went there, and he was in a room 90 by 
40 by 15. 

Mr. Pierce: Where is that? 

Mris.. Gatton<e lidotnotethinkiite is! inetherreport, 


Mr. Pierce: That is why I did not see it. I looked for 
it. I saw where he had gone to the work place. 


Mrs. Catton: Also Mr. D. As I understand it, it was a 
large tool room, and the spot testing machines were just part of 
the equipment in the whole room. The room was 90 by 40. 
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Mr. Pierce:’Sovitewas! a large area. 


Mrs. Catton: Yes. Everybody worked in that room, but 
they had spot press machines in part of the room. 


fei p.m. 


Mr. Shymko: Doctor, I wonder whether you would support 
Dr. C's recommendations to change the practice in the work place 
where that complainant was exposed to some of these problems. I 
refer to such recommendations as that they should wear protective 
clothing, eye protection, impervious gloves, approved respirators, 
etc. Do you support those recommendations? Do they make any sense 
to you? 


Dr. McCracken: I believe those were cecommendations of 
the Ministry of Labour inspectors. I have found over the years 
that is a fairly common response in the reports of inspectors. 
When they inspect an area that has come under question, they make 
recommendations to ensure that the workers are removed as far as 
possible by various protective mechanisms, such as ventilation, 
the proper type of mask, wearing rubber gloves and so forth, from 
dangers in the working environment. It is a prophylactic measure 
they take, if you will. In other words, they are saying, "Let us 
do this, and then it will guarantee you are keeping the workers 
away from the chemicals here as much as possible." 


Mr. Shymko: However, if according to your testimony 
these chemicals are not hazardous to the degree that they would 
have caused the problem we are discussing, why go through all this 
charade of wearing protective devices? : 


Dr. McCracken: I am afraid you would have to ask the 
official who carried out that inspection and made the 
‘recommendations. That was a decision he made. All I can tell you 
is that they tend to make these recommendations following 
inspections because they are playing it safe. 


Mr. Shymko: Do you think employers accept these 
additional costs and so on simply because it is a tradition or a 
habit to make such recommendations, although medically they are 
not justified? 


Dr. McCracken: I am afraid I could not comment on that.- 


I gather they do. 


Mr. Shymko: My impression would be that if 
recommendations are made for safety and protection in a working 
environment, one would make them not because it is traditional but 
because they would be warranted by some medical evidence or 
concern. In my opinion, that would also be supported by the 
Workers' Compensation Board. 


One provides maximum protection even in situations in which 
there is doubt, and especially if there is doubt in the area of 
industrial chemicals, where enough research has not. been done. 
With time we may find evidence that these are hazardous chemicals. 
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One would support such protective devices on medical evidence 
Sather than’ tradition and habit. 


Dr. McCracken: 1 believe that is the problem for the 
committee here today. The medical evidence is such that these 
substances, outside of the ethyl alcohol component, have not been 
identified as having been demonstrated to be hepatotoxic. Having 
said that, kerosene is toxic if the exposure to it is in the wrong 
way; for example, drinking it. Kerosene is poisonous, and in high 
concentrations you can get a brain effect; for example, 
staggering. With excessive exposure, you can become unconscious, 
as with almost any other volatile chemical. 


All I am saying is that the one made by the inspector in his 
report is the type of decision I have seen many times. It is a 
decision to play safe. In other words: 'We have chemicals here. We 
may not have any concrete evidence but, none the less, let us work 
on the premise that the exposure should be as low as possible." 
That goes through the whole industry. For instance, the Atomic 
Energy Control Board works on the "as low as reasonably 
achievable" principle. 


Mr. Shymko: In other words, you agree that one should 
maximize any protective devices or procedures that would minimize 
even what may be apparent as not significantly dangerous to a 
worker. 


Dr. McCracken: Yes. 


Mr. Shymko: If we assume there was a hepatotoxic agent 
in the chemicals used in the work place, and if we agree that 
agent was minimal and insignificant, could prolonged and excessive 
exposure highlight the severity or eventual causal effect? 


What?iirefer to: isiDrt EB suconclusion that the ichemicals 
were not severely hepatotoxic. The explanation he sees is a 
prolonged exposure to these agents, which caused or may have 
caused the severity of the problem. 


Dr. McCracken: Usually, more than an assumption is 
required to develop a cause-effect concept. In other words, it is 
not good enough for a doctor to say, "Some of these chemicals 
might have caused it.'' That is such a nebulous assumption that it 
Will not stand critical analysis. 


Mr. Shymko: According to your analysis and the evidence 
you have, were there no hepatotoxic agents present? 


Dr. McCracken: No. The review carried out by the two 
industrial disease consultants at the board--and I reviewed the 
file that contained their opinions--concluded that a situation did 
not prevail, as far as they could determine, where liver damage 
could have occurred; that is, the chemical plus the intensity and 
duration. 


Mr. Shymko: Okay. I want to allude to a fictional 
situation. Given that protective devices have been instituted 


0-40 


since 1981, if a case appeared before the board in 1985 and the 
board found out that from 1981 to 1985 protective devices were in 
place and the worker in this case did not use those devices at 
all, the board would argue: "We will not provide him any benefits. 
We have no case here to support, because he did not follow the 
protective measures that were instituted.'' The board is thus 
indirectly saying that is why the man is sick. I just wonder about 
the relationship of protection. 


Mr. Emmink: If you are alluding to serious and wilful 
misconduct, that is not a bar to compensation where it results in 
serious disability or death. 


Mr. Shymko> You would treat this as misconduct? 


Mr. Emmink: I thought that was the type of scenario you 
were sketching out there. 


Mr. Shymko: My hypothetical scenario was that serious 
damage could be caused if protective measures were not used. If 
they had been used, this would not have happened, and vice versa, 
following the same logic, this did happen because these measures 
did not exist from 19/2 to 1979; now they do exist. 


Mr. Warrington: Mr. Shymko, if a construction worker who 
is required to wear safety boots does not wear them and his foot 
is injured, he is compensated. The same thing applies in this case. 


Mr. Shymko: A brick falling on your foot is quite 
different from this case of toxins; so I would not make that 
comparison. 


Mr. Warrington: I appreciate that. 


Dr. Hill: If I may interject, I am being put in a rather 
awkward position here. If I had known all this medical evidence 
and this heavy medical discussion were going to take place, which 
I did not, with all due respect to Dr. McCracken, I would have 
brought my own specialist with me. I would have brought my own .~ 
top-notch doctors here to represent us. I have not got that kind 
of representation, which puts me in a slightly unfair situation. 


For example, Dr. McCracken has neglected to mention the 
butyl cellusolve, which other experts on file say is hepatotoxic. 
That has not been mentioned at all. I am certain my own specialist 
would have mentioned many other things as well. I am being placed 
in a rather awkward position, not being able to defend myself. 


Mr. Shymko: On this very point, with all due respect to 
the Ombudsman, we are placed in an even worse predicament. We are 
asked to give an opinion when you as the Ombudsman feel you could 
have defended your case better if you had contacted doctors to 
argue your case much more effectively and convincingly than i tans 
now being presented before the standing committee. That is a very 
important point. 
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Mr. Callahan: With respect, what is happening here is 
exactly what Mr. Bell said. We do not want additional evidence. We 
are taking it as of the incident. 


eec0) p.m. 


Mra  Bebbsy lo try -to mut the focus (on it. Dr. McCracken 
is welcome before the committee to assist in elaborating upon, 
explaining or otherwise discussing the matters of the evidence 
contained within the Ombudsman's reports and the board's 
responses. I understand your concern, Dr. Hill. I do not think it 
is one you need to be worried about. 


These cases are the most difficult the committee has to deal 
with. I hate these cases; the courts hate these cases. You are 
going to have to leave it to the committee and its assistants to 
be assiduous in culling out anything that may be in the records 
that perhaps ought not to be. I think, personally, that the 
discussion has been helpful. It has not changed the fundamental 
question. What is the burden of conclusive medical/scientific data 
and should it apply in this particular case? 


Mr. Hayes: This supplementary goes back to Mr. Shymko's 
question dealing with protective equipment or devices. The 
question was why this industrial hygienist or consultant would 
make these recommendations. I know from past experience that 
sometimes they do these things because they feel some of these 
substances do affect the person and the person has become ill as a 
result of them. But the industrial hygienists realize the standard 
is set so high that, by law, they cannot really give a directive 
to that corporation, for example, to make those corrections; so 
they will make a suggestion or a recommendation from their 
findings if they feel the substance is affecting that individual. 


Do you experience that same reasoning, Dr. McCracken? 


Dr. McCracken: The only basis on which I can respond to 
that is my observation of having seen quite a large number of 
reports coming from the inspectors from the Ministry of Labour. My 
observation has been that they play safe. In other words, they 
work on the principle of trying to separate the worker from his 
work environment by protective measures. I have no quarrel with 
Ehat. 


Mr. Hayes: They protect themselves, do they not? 
Dr. McCracken: They protect themselves; that is right. 


Mr. Hayes: At the same time, though, they would make 
these recommendations or suggestions because as consultants they 
feel that particular chemical or substance is bothering the 
worker. If that consultant or industrial hygienist thought it was 
not bothering him, he would not bother making these suggestions or 
making any directives. That is the way I feel about it. 


Dr. MeCracwen Lit 16 difficultetorsmestoucommnent ron 
that. It is a decision made by the inspector at the time following 
the inspection. As I say, it has been my observation that they 
Eeally do like to play it very, very safe. 
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Mr. Hayes: My other question is dealing with the liver 
itself. When a person is exposed to a certain chemical or a 
solvent and it does affect the liver, is it correct thatsenurs 
might not really show until a very large portion of that liver is 
affected? Is it possible the person might not have any complaints 
or feel any illness as a result of this, that there might be a 
large portion that has been exposed to chemicals over a long 
period of time and a large percentage of the liver has been 


scarred before it can be diagnosed? 


Dr. McCracken: There are two situations. One is the 
acute toxic effect in which the person gets a large, usually 
one-shot, dose of a toxic chemical and immediately or within a 
matter of hours ot days starts to show signs of acute hepatitis, 
in other words, acute death of liver cells. 


Then there is the other type, which slowly melds into the 
chronic, where the toxicity is extended over a long period of 
time, usually of high and consistent doses. One of the excellent 
examples of that is the long and continued excessive use of 
alcohol in drinkers. 


Mr. Hayes: The reason l asked that question is that 
there were many other people asking questions about why this 
employee never complained to anybody over that six- or seven-year 
period. He might not have realized his liver was being affected 
until he got it diagnosed one year before he passed away. That is 
the reason I asked that question. His liver could have been 
affected all along and he would not know this was happening until 
a very large portion of his liver was affected by whatever 
chemical was there. 


Dr. McCracken: Yes, that is part of a normal history of 
cirrhosis of the Liver. There are many alcoholics who never know 
there is anything wrong until they find they cannot do up their 
belt buckle any longer because their abdomen has become so large 
as a result of their diseased liver. That is often the first point 
they identify. 


Mr. Pierce: Everybody is checking his belt. 


Mr. Bell: Dr. McCracken, I am glad you came today. I can 
give up my diet. 


Mr. Newman: The body's toleration level varies, though, 
does it not! 


Dr. McCracken: Yes. As I mentioned to Mr. Pierce when he 
asked that question, each individual has his own tolerance. 


Mr. Newman: It may affect me and not the next individual. 


Dr. McCracken: That is correct. That is why some people 
will get lung cancer because they smoke and other people will not. 


Mr. Newman: There is no hard and fast rule at all about 
that, is there? It depends on the physical makeup of the 
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individual and the way that individual leads his own life, what he 
consumes and whether he smokes. 


Dr. McCracken: The only hard and fast rule is what the 
general observation is; i.e., if you smoke, it is known that you 


increase your chances of getting lung cancer, period. 
Mr. Philip: I hope Dr. Henderson will put away his cigar. 


In 15 seconds, 1 would like to express a concern which I 
should have done earlier and which I have done in this committee 
before. When we have a matter of a legal problem, we have legal 
counsel able to give what we hope is a balanced, countervailing 
opinion. However, once again we are in a situation where one side, 
namely, the Workers’ Compensation Board, has a medical consultant 
who can give new medical information that is not contained in the 
file, without any opportunity for the other side. 


Much as I respect our own medical practitioner, who happens 
to be sitting in front of us-- 


Interjection: If he would only stop smoking. 


Mr. Philip: If he would only stop smoking--this has gone 
far enough, and we should simply go in camera and deal with the 


merits of the case based exclusively on what is in the file and 
discount any other information we may have heard. 


Meaecallahan: sl. want..clarification before we do so, -and 
it may be offending the question of getting more information. On 
page 36, Dr. E made a statement that the aromatic components of 
Stoddard's solvent or kerosene could be hepatotoxic. I asked you 
if that could happen and you said no. Do I presume from that you 
disagree with Dr. E? 


Dr. McCracken: It is a presumption he is making, because 
he presumes it could. I believe this is exactly the same 
conclusion that the two industrial disease consultants have come 
to. I am attempting not to introduce my own opinion into this, 
because Mr. Bell has asked me not to, but their conclusion was 
that this compound, up to the present time, had not been 
identified as being a hepatotoxin. 


30 p.m. 


Mr. Callahan: Would you agree that alcohol would 
potentiate the hepatotoxic effect of other agents? 


Dr. McCracken: I am afraid I cannot answer that. I do 
not know whether there is a synergistic effect, and I have not 
encountered that question. If a person ingests large amounts of 
alcohol and then is superimposed--exposed, say, to carbon 
tetrachloride--I am not sure whether that enhances the end result 
of his alcohol consumption. I cannot tell you that. 


Mr. Callahan: Let us say my understanding is that 
alcohol will speed something through your blood and therefore it 


0-44 


will be cleansed by your liver. I am not a doctor, bue thatvis the 
simplistic approach I take of what alcohol does for you. Would 
that not mean that alcohol, if it were present, would potentiate 
the effect of these other agents, such as butyl cellusolve? 


Dr. McCracken: Again, I cannot answer that, because edo 
not know of any synergistic action between these two chemicals. I 
am not aware that cellusolve is a hepatotoxic agent; it has not 
been identified as such, according to the researches of the two 
industrial disease consultants at the board. 


Mr. Callahan: Dr. E said butyl cellusolve in the dye the 
complainant was using will, if absorbed through the skin, exert 
hepatotoxic effect. You disagree with thety 1 gather. 


eV) 


Dr. McCracken: I do not believe I disagree with it, but 
I am attempting to tell the committee that the two consultants at 
the board obviously were not able to agree with that observation. 


Mrs. Catton: To correct the record: At the Workers’ 
Compensation Board, Dr. J indicated that, from the chemicals 
outlined, butyl cellusolve could cause liver damage, but obviously 
Dr. C did not consider there was an adequate amount of it in the 
environment. There is at least some evidence that one of the 
doctors at the board has acknowledged that butyl cellusolve could 
be hepatotoxic. 


Mr. Bell: Just to try to close this off as quickly as 
possible, Mr. Emmink, is there anything further you feel you want 
to add before we wrap it up? 


Mr. Emmink: I have a couple of comments and, if the 
committee will bear with me, a couple of suggestions which may 
assist in deliberating this case. 


I will try to state rather briefly the board's position in 
this rather complex case. I suppose the primary question facing 
the committee should be whether the Ombudsman was right in 
concluding that the appeal board's decision was unreasonable. As 
you well know, the word "unreasonable" can be defined in a number 
of ways, but they generally seem to convey something so far wrong 
as to completely lack reason. The definition in the dictionaries 
to which I have gone includes such things as "absurd" and 
nications ly 


I think everyone, including the Ombudsman, would agree 
exposure to substances known to be hepatotoxic would very likely 
result in liver disease. However, the question in this case is a 
little more basic: Was the complainant exposed to elements known 
to have a toxic effect on the liver? The board maintains evidence 
of such exposure has not been established, and obviously Dr. Hill 
agrees when he states that the lack of such evidence should not 
penalize the worker. 


The question facing the committee is whether, in the absence 
of clear evidence of exposure to liver toxins, it was unreasonable 
for the board to conclude that the complainant's liver disease did 
not arise out of and in the course of the employment. The board 
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takes the view that the Workers' Compensation Act was not intended 
to be so broadly interpreted as to include under its umbrella 
cases in which exposure is only possible. I have referred to 
subsection 3(1) of the act, where it says "personal injury by 
accident arising out of and in the course of the employment is 
caused to the worker" should be the criterion. 


The board does not dispute the Ombudsman's right to come to 
a different conclusion on the facts, but this should not 
necessarily make the decision of the appeal board unreasonable. 
Had there been clear and undisputed evidence of exposure to 
elements known to be hepatotoxic, the board's decision could well 
have been unreasonable. That, however, is not the case and, as I 
have previously indicated, Dr. Hill agrees. 


One final comment I would like to make concerns the 
Ombudsman's reliance on observations made by Professor Weiler. It 
should be kept in mind first that Professor Weiler was speaking of 
scientific evidence in cancer cases and not liver disease. Second, 
he also states in the same report--and I will quote, ''The ultimate 
judgement about cause and effect must rest, then, not on 
commonsense appraisal of facts visible to the eye, but upon 
delicate and sophisticated scientific theories about the cellular 
structure of the body.’ 


Further on in his report, and again speaking about cancers, 
Professor Weiler states--and I quote again, "We may feel we have 
enough evidence to suspect the carcinogenic quality of an 
industrial process in principle, but this does not mean we can 
safely conclude that this individual claimant actually suffered 
his cancer as a result of his exposure to this process." 


Finally, I would like to remind the committee that Professor 
Weiler recommended the establishment of an industrial diseases 
standards panel. The establishment of the panel is concluded in 
Bill 101, and the board would be quite prepared to refer the 
entire matter to the panel for consideration, should that be the 
committee's recommendation in this case. 


Alternatively, should the committee decide the question is 
more predominantly medical, the board would be quite willing to 
have the matter referred to an independent medical specialist, in 
accordance with the procedure to which.the Ombudsman has agreed, 
in cases where conflict of medical opinion exists. 


In short, the board would very much like to do anything that 
might enable it to extend benefits in this tragic case, but to do 
so the act requires more than informed speculation as to the cause 
of the complainant's liver disease. 


Those are the comments that I have. 
MrenBell:) Thank you. Dr. Hilljocrecognizings some time 
pressures, can you and your associates summarize your position 


after what you have heard? 


Dreehili: Yes, wit) wills take; mengust? twolminutes:. 


Spot 
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In respect of Mr. Emmink's comment regarding a referral to a 
panel, in my opinion referral to the panel or to a referee is 
inappropriate. There is sufficient expert medical evidence in this 
file to make a decision. Referral to a panel which is not yet 
constituted, where we do not know when it is going to be 
constituted and which is not intended to adjudicate individual 
cases, would only serve to delay; it would work an injustice to 
the, claimantws) Lamiiy. 


Il also believe the board must make decisions on the basis of 
the evidence presented to it. It cannot require conclusive proof 
of a cause and effect relationship when there is no scientific 
evidence proving or disproving the relationship conclusively. It 
must examine and weigh the medical and other evidence presented to 
it and draw a reasonable, and I stress ''reasonable,'' inference. In 
my opinion, the available evidence in this case supports Mr. M's 
claim. 


Mr. Chairman: Any further statements? 


Mr. Bell: I want to remind everybody that we will start 
the next Workers' Compensation Board case at 2 p.m. tomorrow 
rather than at 10 a.m. We will have a number of ministry 
representatives on other matters appearing before you in the 
motning, at half-hour intervals, starting at 10:30. I do not know 
whether the committee has made a decision to go in camera now on 
this case. It would be my recommendation that you do so while it 
is fresh in your memory, at least until 5 p.m. or so. 


4:40 p.m. 


Before you do that, I wish to comment on something that 
occurred this afternoon and requires a statement by me in public. 
It involves Mr. Morin and Todd Decker. Early this afternoon, in my 
opinion, and I believe in the opinion of others, Mr. Morin ang Mr? 
Decker--in fact, the committee--were interrupted by someone who 
came in to ask questions of Mr. Morin. I commented on that. 


It was not my intention, Gilles or Todd, to comment on your 
participation in that matter. It was my intention to comment on 
the individual who interrupted the committee. If my comments or 
the interruption embarrassed you or Todd, I do apologize for 
those. I have known you too long and I have too much respect for 
you to have done anything to embarrass you or Todd in the general 
function of the committee. Those comments had to be made. 


What I do not apologize for is being angry that the 
committee's process was interrupted. At the appropriate time Il 
will have a discussion with the individuals concerned to impress 
upon them the level of respect I have for committees' processes 
and the need not to interrupt what was a very complex and 
difficult session. It was unfortunate. As I say, if my comments 
embarrassed anyone, iny sincere apologies. 


Mr, Morins,1 accept. 


The committee continued in camera at 4:40 p.m. 
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WOE SO a.m. 


ANNUAL REPORT, OMBUDSMAN, 1984-85 
(continued) 


Mr. Bell: I will deal with a couple of housekeeping 
items before we get into the formal part of the day. 


Dr. Hill, the committee deliberated in camera yesterday 
after its public session and decided it will support your 
recommendation in detailed summary number 9 and will appropriately 
report with its own recommendation that decision in its next 
report. The committee continues to deliberate detailed summary 
number 3 and has not reached any decision yet. 


There is something the committee would like you to consider 
before we discuss it in a more detailed way, either later today or 
tomorrow morning. That is the problem of Workers' Compensation 
Board cases in which there is a war of medical experts and the 
circumstance that happened yesterday of one of the board's 
representatives, Dr. McCracken, appearing and assisting the 
committee, and during the course of that assistance, giving his 
own opinions on matters that are potentially or actually medical 
Opinions. 


The committee would like to make a suggestion that you can 
consider and then we can discuss it and make a decision on it. 
Discussions, such as we had yesterday, if at all possible, should 
be avoided before this committee. The committee said in its third 
or fourth report eight years ago that such discussions should 
occur between your office and the respective governmental 
organization, well into your process. This comment is not intended 
Bowcast any criticism on anybody; it is just a statement of fact. 
It wastes your time and the committee's time. 


We would like you to consider doing whatever is within your 
ability to initiate the discussions. It may be more possible, with 
what is on the horizon as to the new complement of the board, but 
we ask you to consider retaining your own medical expert during 
those meetings, so at least you can react immediately to things 
others have said. 


There is a second part to that. After every effort on your 
part and on the part of the governmental organization, if the 
matter still is not resolved to your satisfaction and you have to 
attend before the committee, the board should continue to be 
entitled to bring its own medical representative, but at least on 
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a trial basis, the committee believes you should be too. I am sure 
you have paid many members of the medical profession nice 
retainers for their opinions. In my experience, an attendance of 
that nature is not inordinately expensive in the scheme of things. 


I hope those circumstances will be rare. We will discuss it 
with Mr. Warrington, etc., this afternoon, but I Hope wie ce 
board understands that may be the process, everything can be aired 
before it gets to the committee. 


Will you think about those suggestions and, wasml gsay, we can 
have more detailed discussion either later today or tomorrow, when 
we get to the remaining items on the agenda. 


Mr. Henderson: Did I understand you to say that if the 
board brings its medical expert, then the Ombudsman may bring his? 


Mr. Bell: Yes. That is a good point. The board and the 
Ombudsman might agree in advance for neither of them to bring its 
expert. If that is the case, good; but if the board believes it 
would like to have Dr. McCracken, I think it is unlikely this 
committee would say to the board, "We do not want you to bring 
your medical adviser." Nobody should feel he is precluded from 
bringing anybody he wants to bring to the committee to assist it. 
On the other hand, the same should prevail for the Ombudsman. 


Those are all of the housecleaning items. 


Dre. Hille 1 would lukesto cespond, lgehinkisie isp ongahe 
road to a possible solution to this? problem; Mras Beil wiandg! 
appreciate your comments. I would like just ali tiie timers asnyou 
have suggested, to go over this with ny staff and my counsel and 
to come back to you with any modifications or changes in the 
suggestion that I deem necessary. We are on the road to’ a solution 
to 1t. Thank you: 


Mr. Bell: This morning will consist of attendances by 
representatives of a number of ministries to deal with 
recommendations, yours and/or the Ombudsman's, made in previous 
Benes which have yet to be implemented. I can give you the 
order. 


We will first be speaking to a representative of the 
Ministry of Education, Mr. Keith Waites. We will then be speaking 
to one of the Assistant Deputy Ministers of Health in charge: of 
nursing -homes on an outstanding recommendation dealing with the 
Nursing Homes Act. We will then be dealing with Mr. Jackson, a2 
representative of the legal department ofathe Mini stryeot ethe 
Environment, in respect of a recommendation you made to the 
ministry in your last report and the ministry's resporise thereto. 
Lastly, we will be dealing with an outstanding recommendation from 
the Ministry of Government Services respecting an amendment or a 
long since expected amendment to the Public Service Superannuation 
Act, JI believe: 


You should all have volume 1 of your material with you. We 
are going to deal with Ministry of Education matters first. l 
would ask Mr. Waites if he could come forward and take a chair in 
front of one of the microphones. 
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This 1S roundsSin tab 2 GWiit)4a"Lt-is towards tthe-end ‘of «the 


miger. If you just look at the tab that has 2 at the top and 4 at 
the bottom, you will see some material. 


Mr. Waites, would you give your full name and your position 
with the ministry for the record, please? 


Mr. Waites: My name is Keith Waites and I work for the 
Curriculum branch of the Ministry of Education. 


PO:40 a.m. 


Mr. Bell: To give members some background into this 
matter, you can see from the material under tab 2(viii)4, 
particularly page 3, being the Ombudsman's summary of the history 
of this, way back in his second report and way back in your third 
report, you made recommendations as to insurance coverage for 
incidents of the pure accident variety that occurred in a school 
setting in programs of physical education and related athletic 
activities and also in the technical shop progrms and for which 
coverage was more than the type of coverage available for school 
eniidren now of so much per injury or loss. It is the type 
micended torcompensate for loss of earning capacity and similar 
Boss asa result of the injury and an inability to. develop to full 
potential. 


You made a recommendation in your third report, number 
23--and I am looking at the column second from the right on page 
3--and it was that the minister forthwith pursue discussions with 
Ene insurance industry and other interested parties, etc. It has 
been discussed--we are now going back to 1978--between your 
predecessor committees and the ministry since then. It formally 
surfaced again in your llth report, recommendation number 3. You 
restated the third report recommendation and you specified that 
the ministry should do so by means of a policy of insurance on a’ 
province-wide basis before the end of 1984. 


In your last report at page 9, you did not restate the 
recommendation again. You urged the ministry to move as quickly as 
possible, saying that you expected the recommendations to be 
implemented before the next hearings. 


Mr. Waites has appeared before you on other occasions to 
give progress reports. You can see, as far as the Ombudsman is 
concerned, where he reports present status in the right-hand 
column. In fairness to the ministry, there have been some steps to 
implement the intent of the recommendation in part. For example, 
there is now coverage under the Workers’ Compensation Act for some 
pupils who are legally enrolled in an education program, but are 
engaged in a work setting as part of their education and training. 
In that circumstance, the Workers' Compensation Act in 
Cross-reference to the Education Act provides that those pupils 
are covered in the event of injury. 


Mieeriilipesoovit the skid cuts ort his fingers ata 
plant where he is doing an internship, then he is covered, whereas 
if he cuts them off in the school, then he is not covered. Is that 
what happens? #4 


ae 
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Mr. (Bell: ‘That tis what Jlmunderstand tovbesthetcase- 


Mr. Waites: Yes. What we term "work education programs” 
include co-operative education programs and work experience 
activities. The student is basically, as Mr. Bell mentioned, 
enrolled at a secondary school but out for extended periods in 
business and industry. That was implemented in September 1963. 


Mr. Pierce: In a secondary education institueion, i£"a 
student is taking, for example, mechanical shop and gets caught up 
in a lathe and loses part of his hand or whatever, does that mean 
he would be covered under that program? 


Mr. Waites If it is in the shop at the school? 
Mrew Pierce ww res. 


Mr. Waites: No. Only if he is out in a shop in the 
community. The purpose of implementing that program was to cover 
those areas in the community that were perceived to be more 
hazardous than a traditional school setting. You can appreciate in 
industry, it)is a’much larger’, physical kind of arrangement 
sometimes with a much lower level of supervision than one can 
expect in the shop class at the school. As Mr. Bell mentioned, we 
have covered that area. Now we are working on the other areas. 


Mr. Philip: Is the implication of this then that if the 
kid is hurt in the work place, the employer is protected from a 
lawsuit, butat heats hurt anche school, then the teacher and 
school board are open to all kinds of lawsuits by the child's 
parents? Is that not the implication of where we stand now? 


Mr. Waites: Yes. At this point a student who is injured 
in school would really be relying on the insurance carried by all 
school boards. That is a requirement, but normally one would have 
to prove negligence in a major injury, whereas in the work place 
that is not necessary. Under the Workers’ Compensation Acty tne 
students are covered under schedule 1, which means that the parent 
or the student could not sue the employer in the community. It 
does protect employers-as well as providing automatic coverage for 
students. 


Mr. Bell: Just a further supplementary, Mr. Waites. 
While the parent or the pupil may not sue the employer, I do not 
believe the legislation precludes the parent or the pupil from 
pursuing an action against the board. 


Mr. Waites: I do not believe they can, but I am not a 
lawyer. I understood that if it is a schedule 2 employer such as a 
municipality--most of them would bé schedule 2--then it is 
possible the employer could be subject to a lawsuit by the 
Workers’ Compensation Board to recover its losses. Il understood 
that the parent or the student could not sue either the school 
board, the teacher or the employer. 


Mr. Shymko: Do I understand the recommendation suggested 
that students in an industrial workshop within a school setting be 
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protected and covered by the Workers' Compensation Act in the same 
way as protection is now given to students who are working outside 
the school setting? 


Mr. Waites: I think the desire of the Ombudsman in the 
original report was to have a similar kind of coverage. 


Mr. Shymko: Which means the WCB? 


Mr. Waites: Yes, but I do not see any hope of involving 

the Workers’ Compensation Board in that kind of activity because 
it basically covers people who are deemed to be workers or who are 
actively working in the community. Although I was one of the main 
people involved in this WCB coverage for work education students 
in the community, during those discussions it became apparent to 
me that we did not have any hope of having the board cover 
students per se who were in the traditional school setting. 


Mr. Philip: As I understand the Ombudsman's 
recommendation, what he is asking is for some insurance that 
covers all students, not just technical students, who are in some 
way injured and, as a result of that injury, who will have their 
future earning power lessened or eliminated. A kid could 
conceivably be playing squash, and if he loses an eye and it can 
be demonstrated that this in some way affects his earning ability, 
then he would be compensated in some way by that private 
insurance. Is that my understanding of what the recommendation 
says? 


Mr. Waites: Yes. That is basically the desire. In the 
original context there were shop classes and organized athletic 
activities. One can give various interpretations to the latter 
definition in particular, but our discussions last September 
really indicated to me a wish on the part of the committee to 
broaden the coverage to include--I know Mr. Van Horne brought up 
the question--science classes, home economics or family study 
areas, as we term them now. The result of last September's 
discussions would lead me to believe that the current desire is 
really to cover all students. 


Mee Philip: sbi -Jascha Hei fetz? can Vinsure ‘his fingers 
against ever having anything, including arthritis, interfere with 
his playing again, why can you not insure a large body. of 
students? Surely insurance companies are out there for the 
business. It is a matter of putting a price tag on it and getting 
on with the job. Why is it taking so long? 


Mr. Shymko: Money. 


Mre-wattes lt is -a matter -of ‘the cost. 


More Pnilip: Whats “the cost?) What is your latest 
quotation? 


Mr. Waites: We do not actually have quotations. Some 
years ago there was an estimate that to cover the total school 
population would be approximately $4 million. Obviously the value 
of the dollar and the number of students has changed since that 


0-6 


time, but I think to cover the total student population we are 
probably talking a premium of somewhere between $4 million and $8 
million a year, obviously depending on the options and the kinds 
of payouts that one would ceiect. 


One difficulty we have always had is to have any concrete 
actuarial data not only on the incidence of accidents, but also on 
the severity of those accidents and the number of accidents that 
resulted in long-term disability. About a year and a half ago we 
estimated exposure hours and so on for the shop classes and 
organized athletic activities. Obviously we are going to cover the 
whole school population in the publicly supported area for all 
their school-sponsored activities or activities that are part of 
the regular school program, including those supervised by 
volunteers, which was a point that was brought up in last year's 
discussions. I think we could make a fairly accurate estimate of 
the exposure hours. The problem is we cannot find or develop any 
actuarial data on the severity of accidents. The process in the 
last several months really has been to explore the possibility of 
self-insurance. 


Mr. Philip: That is what I was going to ask. Why have 
you not self-insured? That is surely the easiest way, to 


self-insure for two or three years, see what the cost is and then 
decide whether you want to continue to self-insure or float it 
with an insurance company. 


Mr. Waites: That is an option. 


Mr. Callahan: On a supplementary: Do I understand 
correctly that if they are outside of the school the Workers’ 
Compensation Board will cover it, and the suggestion is that you 
carry that over into the school? If you did carry it over into the 
school, what effect would that have on the overall premiums of all 
employers? Surely the risk would be much greater in a nonworking 
setting with kids goofing around and so on and winding up having 
probably far greater injuries than would result in the work place. 
That does have an effect on the rating of the entire Workers' 
Compensation Board program, does it not? 


Mr. Waites: It would, but as I mentioned, the WCB has 
not given any indication that it would ever agree to covering 
students while they are in school. 


Mr. Callahan: I was a little concerned about that. 


The second thing is there is a policy for insurance that you 
have alluded to, where if you lose a hand, an arm or whatever, you 
are covered for_certain amounts. Would it not be better, if you 
are going to enlarge this program, to provide it on a fee payment 
basis by the student, as is the case now with the accident 
insurance, and enlarge it to include personal future earnings? I 
cannot possibly see the taxpayers paying for that type of 
eee: We do not have it. Most people do not have it. What is 
elaee= 


Mraribhi Lip: fiousdoelay emia rerou better check. 
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Mr. Callahan: I have got it now, but what I am talking 
about is that most people-- 


. Mr. Sheppard: Before you were elected you did not have 
itt ¢ 


Mr. Callahan: Yes. Most people out in the community do 
not have it. They have to pay for it if they want it. I would 
strenuously argue against any tax-supported coverage for future 
Boss. 1 think ‘it’ *should’ be’ a contributory thing.) They have 
probably got such a large conglomeration of kids. What is it, $3 
Poetie maximum tora family, I think itiis, for this injury 
insurance. 


Mr. Waites: I think you will find you have extremely 
limited coverage for that $5 or $12 fee. 

Mr. Callahan: You are covered for everything except a 
future loss. 


a Mr. Waites: However, regarding the limitations, the last 
policy I looked at, for example, was about $3,500 for a total 
medical payout type of coverage, including dental. Some of them go 
as high as $50,000, for some of the team sports at the college 
level. I have a copy of a policy in that area and for football it 
costs $50 a year or something in that range. I am not exactly sure 
of the figure now, but the maximum payout is $50,000. If you are a 
paraplegic, I might suggest that is perhaps not adequate for what 
was envisaged with respect to coverage for students. I do not know 
whether you would suggest, if the ministry should not become 
involved financially that this should be a mandatory coverage for 
parents, or what your thoughts are on that issue. 


Mr. Callahan: It is not mandatory at the moment. They 
Can take out student accident insurance. It is a wise thing to do. 
It is probably the cheapest insurance they can get for their kids, 
but my major beef is the policy. It is terrible. They put you 
macough hoops®LoAtry to collect.’ You have to observe all these 
silly little rules about notifying them within a certain time. Il 
have heard more beefs about that insurance than praise. All I am 
Saying is that if you are going to do it, it seems to me it would 
have to be on a contributory basis by the student. I could not 
possibly see the taxpayer bearing the costs. It is a special 
Program. It looks after the individual's future earnings. I think 
that has to be done privately. 


Mr. Henderson: I am grappling with what seems to me the 
paradox of saying the holdup is cost at the same time as there 
have not been any actual quotations provided. Could the insurance 
companies not be invited to submit some figures? They can sketch 
whatever parameters they want as long as they make clear what they 
are quoting. That would provide some figures on which to base a 
statement that it is probably going to be too costly, or maybe 
there has to be some form of payment on the part of students. We 
would know a little more of what we are discussing if some kind of 
figure had been provided. That is the first question. 


-—. The other is, what about other jurisdictions? Does that 
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provide any assistance? Have other jurisdictions come up with some 
plans or proposals which would be a useful basis for a comparison? 
They might even have some figures attached that we might consider. 


Mr. Waites: Perhaps 1 will respond to the second 
question first. Through the insurance industry, we have tried to 
identify policies in either Canada or the United States and have 
been unable to do that. 


Getting bids from the insurance companies is a possibility 
and it is one we considered last fall. The first step is to 
develop a package or policy so they would all be bidding on a 
comparable basis. We considered that last year about this time. 
The difficulty is, if you involve an insurance brokerage firm to 
develop that package, then it has some ownership in it anGyican, ae 
you will, negotiate with a variety of companies who, it, hea 
view, ate capable of providing the proper kind of claim service, 
etc. that would be required. 


If you proceed with the insurance, you are also committed to 
a particular company. Because of the expansion of the area for 
coverage with respect to the number of students from the original 
shop classes and organized activities to the whole school 
population, we could see the costs soaring considerably and we 
felt we should at least keep the option open for self-insurance. 
That was in dialogue with some insurance people in the Ministry of 
Government Services, where they have some expertise in the general 
insurance area. 


ll a.m. 

We have asked a consulting firm to give us a proposal ~ 
identifying costs and so on, what it would really cost--is to 
develop the policy per se on a fee-for-service basis. 


I do not know whether this will be accepted or not, but it 
is our proposal at the moment to develop this package. Then either 
we could call for bids from companies for the total package, 
including the servicing of the-claims, etc., or we would have the 
other option of self-insurance and perhaps entering into a 
contract with an insurance firm to service the claims and manage 
the policy. 


_ I have a meeting next Monday to discuss their proposal and 
get down to the specifics about what kind of service they could 
provide. 


Mr. Henderson: What does the date of May 4, 1977, in 
here mean? Does it mean that this issue has been in the works for 
eight years and that there are still not any figures and proposals? 


Mr. Waites: Yes. 


Mr. Shymko: We certainly commend the ministry for the 
amendment to section 8 of the act to include a number of pupils 
who have been engaged in work-related programs outside a school 
setting for a number of years. 
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I still am surprised that, as my colleague mentioned, the 
recommendation has been outstanding for approximately seven to 
eight years. The ministry responded in 1977 that it would be 
taking steps to meet with insurance industry representatives. You 
are telling us that on Monday you will be meeting to finalize the 
two or three options that are available. I find it surprising that 
after eight years of deliberations you do not have any facts or 
statistics and a statement or a response that steps have been 
taken to meet with insurance companies. 


Mr. Callahan: It °is well thought out. 


Mr. Shymko: Unless it is really such a complicated 
issue. I just wonder whether the fact that you will be meeting on 
Monday is related in any way to the circumstances of this 
committee meeting and going through the recommendations. I hope 
not. 5 


What is the name of the consulting firm? Is it a firm that 
you have been engaged with for a while? 


Mr. Waites: We have had ongoing discussions with them 
for more than a year now. 


Mr. Shymko: For more than a year. 


Mr. Waites: It may not necessarily mean that this is the 
only firm with which we will discuss it, though, before we-- 


Mr. Shymko: Is'this the only firm? Have you discussed it 
with other firms before? Is it just a year ago that you actually 
got the consulting firm? 


Mr.. Waites: Another consulting firm was involved a 
number of years ago, before I was involved in it. We talked with 
the Canadian Life and Health Insurance Association and asked for 
recommendations of companies that might be able to provide this 
kind of service. It gave us about three names, and this happened 
to be the firm we selected. 


Mr. Shymko: You obviously are aware of the two options 
Phat the ministry will have, the first being that of a 
fee-for-service approach and the other being self-insurance. Is 
there any indication which way the tendency or the weight is going 
with regard to cost? 


Mreewatces- ihat'is difficult to° say at this point. he 
process I envisage, anyway, is to develop the policy, and then 
perhaps we could still invite comparable bids on the basis of that 
policy from potential carriers and at the same time consider 
whether or not, depending on the prices they come up with, we 
should seriously consider self-insurance with the employment of an 
insurance management company to adjudicate the claims and look 
after the operation of it, as suggested, perhaps for a two- or 
three-year period until we develop some more solid actuarial data. 
Then it might make sense, or perhaps we would be better advised at 
that time to get an insurance carrier to look after the whole 
thing. 


0-10 


I think our concern, at this point, is with the lack of 
actuarial data which is really needed, there has to be a tara 
amount of reserve in the bids for the unknown. 


Mr. Shymko: Is there any predictable projection of time 
when a decision will be made by the ministry? You are meeting on 
Monday, and you know the options that may be available. You will 
probably have an idea of the costs involved. Can we foresee some 
kind of an action or decision taken within a year's time? 


Mr. Waites: The only cost we will be aware of on Monday 
is the cost of developing or designing the insurance policy. I do 
not know yet how long that will take. I would guess perhaps a 
couple of months, three months, at which time we will hopefully 
have settled on the options, at any rate. The next step will be to 
secure prices on that from insurance carriers. I think that is a 
step we should proceed with. It does not cost a lot of money to 
get some idea, as suggested earlier by a committee member, of what 
the package is going to cost. Then we will have to decide whether 
that is affordable, if it is in the $4-million to $8-million 
range, or just where we proceed from there. 


As mentioned, I appreciate your comments about workers' 
compensation coverage for students in the community, but I have to 
tell you that is a much less expensive package. The cost to the 
ministry at this time is about $80,000 a year, wich ais quicera 
different scale from $4 million to $8 million. 


Mr. Shymko: This is my final question. I just wanted to 
ask the Ombudsman whether he did intend to have what he termed as 
a comprehensive insurance policy for all students to be made 
within the framework of the Workers' Compensation Board. 


Ms. Bohnen: No, Mr. Shymko; in fact, I think this year 
is the first year I have heard the suggestion that WCB coverage be 
extended to students in the classroom. That was never previously 
considered. It was a general policy of insurance that was 
considered. 


Mr. Shymko: But I am sure you were aware that certain 
students are involved in programs that demand work outside of the 
school setting and that WCB coverage would make sense. 


Ms. Bohnen: For those students WCB coverage is a 
sensible solution, but we do not think it would be workable for 
the reasons Mr. Waites has given. 


Mr. Bell: Mri. Waites, 24f wescan®draw it’ togetherjathe 
May 1977 date has already been referenced. I think you have a 
sense, and probably had it last time, that the committee has had 
enough of the discussion of this matter. I am sure you and your 
colleagues have as well. 


Can we have some commitment out of you, sir, to have within 
a specific period of time a final position of the ministry on this 
so that the committee can deal with it? Literally for the past 
eight years, the committee has not dealt with the ministry's 


Csr. 


response because the response has been an ongoing consideration of 
the matter. Beyond urging the ministry to conclude matters 
quickly, nothing has happened. 


Can we have a commitment from you as to the two issues: 
Whether the coverage is available, and whether you can write a 
policy such as this. Members of the committee, it is not coverage 
for all events; it is coverage on a pure accident basis, whatever 
that may mean, but it certainly means coverage in situations where 
nobody else is responsible. 


In the fortuitous, but unfortunate event where boards of 
education are responsible for the injury or third parties are 
responsible, then there are other means of compensating that 
individual and this policy never comes into play. It is almost 
excess disaster coverage, and the figure of $4 million is a 
potential premium that I know has been quoted at least once by the 
insurance industry, whether that figure remains or not. But that 
is the other issue, the issue of whether the coverage is available. 


The other issue, quite frankly, is whether the ministry is 
prepared to afford all or a portion of that cost. Your response, 
Mr. Waites? 


melO asm. 


Mr. Waites: On the first one, whether the policy is 
available or not, we have had some discussions on this before. It 
depends on the nature of the payout. If it is a lump sum payout of 
$150,000 or $200,000 after a given period of time when the degree 
of permanent disability has been assessed, then yes, it is 
available at some premium. If it is the continuing lifetime 
support the WCB gets involved in, then no, that kind of policy is 
Simply not available. 


The insurance companies have told us that for years. I 
mentioned in last year's discussions that Lloyd's of London, for 
example, will not get involved in any policy that has a payout 
longer than five years. However, a policy with a very handsome 
lump sum payout would be available if that is a satisfactory 
policy to the committee. 


Mr. Bell: Then there is only one issue remaining to be 
discussed, whether the ministry is prepared to afford the cost in 
whole or in part. When can the committee expect that decision? 


Mr. Waites: I honestly cannot give any clear answer on 
that. I do not have decision-making powers, but I can-- 


Mr. Bell: Of whom should we be asking that, sir? 


Mr. Waites: I can only suggest correspondence with the 
minister, and it will be dealt with there. 


Ms. Bohnen: I would like to ask the committee in its 
deliberations to consider recommending, in view of the time it has 
taken to develop firm answers, that the ministry opt for 
self-insurance for a period of time until it is possible to 
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develop the data in complete consultations with the insurance 
industry, with the objective of getting a policy of insurance. 


Mr. Chairman: Mr. Callahan, followed by Mr. Baetz. 
followed by Mraueehilip: 


Mr. Callahan: As I read this report and as I listen to 
the Ombudsman, the Ombudsman was basically concerned about seeing 
that students, while out in the co-op program or out working in 
industry, would be deemed to be employees and entitled to the same 
benefits as people working in the work place. The recommendation 
of the committee is far broader than that. 


The recommendation of the committee, as I read it anyway, is 
that students be covered in shop classes and organized athletic 
activities. I do not think I, for one, could ever consider that. 
The cost would be absolutely horrendous. 


In addition to that--and maybe Mr. Bell will bear me out in 
this--even if that coverage were in place, if the student was 
injured in a shop class because of negligence of the school board 
or in the athletic activity because of negligence of the school 
board and he sued the school board, I do not believe he would even 
have to make a deduction from any claims he would make for loss of 
income or for anything else because of that insurance coverage. 
That would be extra, depending, I suppose, on whether he pays for 
it or the board pays for it. 


By getting into that type of thing, you are attempting to 
solve all the world's problems. If the intent is to make certain 
that every student, if he is injured in school, in shop or in 
athletics, is going to have an income for the rest of his life, 
that is a very admirable consideration, but I think it is too 
costly and the inequity of giving it to students and mot jJtosthe 
other citizens of Ontario is absolute nonsense. 


Quite obviously, I was not on the committee when the request 
was made by the Ombudsman, but if I read it correctly, all he is 
concerned about, for two reasons I suppose, is seeing that young 
men ot women going out into business are going to have the same 
protection they would have if they were employees. That makes 
sense from the standpoint of the student and it makes sense from 
the standpoint of the employer in encouraging him to employ. He 
would be crazy to employ students in a co-op program if he figured 
he was going to get sued rather than coming within the framework 
of taking that lawsuit away and providing for it by way of 
workers' compensation. 


If we are asking the ministry to develop an overall 
comprehensive policy and premium for covering students in shop 
classes and organized athletic activities, let us not make the 
ministry waste its time. I cannot believe that should be made 
available through the public purse or should even be considered. 
There is currently accident insurance that covers that, is there 
not? «It is optional’ Mids tcangtakeaitaouc. 


Mr. Waites: Yes, on a voluntary basis. 
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Mr. Callahan: They pay a certain premium. To address 
that issue, I suggest the ministry make it an arrangement with one 
carrier when negotiating these insurance contracts. It seems every 
schocl board has its own carrier, and I am sure it costs more to 
do it that way. It also does not provide for an enriched policy. 
There must be 20 or 30 insurance companies, all having different 
contracts. You do not get very far ahead of the game with the 
tendering on that. I could not support anything beyond the request 
to the Ombudsman. That makes sense. The rest of it I would endorse 
as a father, but as a responsible member of the Legislature, I 
could not endorse it. 


Mr. Bell: On a point of information, the committee's 
recommendation, the 23rd in its third report, is in substance 
identical to the Ombudsman's recommendation. He recommended that 
the two circumstances covered would be athletic activities and 
shop-class activities. The committee merely took that forward. The 
point of confusion may have occurred when we met and discussed it 
with Mr. Waites last year. 


Ron Van Horne, then a member of the committee, said: "Wait a 
minute. Why confine it to those two situations? Why not look to 
the similar risk situations." In fairness to Mr. Waites and the 
ministry, in this last year they have been distracted by that 
additional issue. I do not believe it was the comnittee's 
consensus, although it was discussed at that time, to widen it. 
Last year the committee wanted to address the issues we have had 
since 1977 and make a decision on those one way or another. 
Depending on those decisions, expanding it in the future may be 
something for discussion. 


If the committee decides it does not want to have the 
ministry pursue the type of coverage as set forth in the 23rd 
recommendation, the effect of that is to say to the Ombudsman that 
we are not supporting that recommendation any longer. The 
committee can change its mind, as can other people. That is its 
prerogative. That is the issue to be put in that area. 


Mr. Callahan: Is that what the Ombudsminan is saying? I 
gathered from counsel for the Ombudsman that it was limited to the 
work place. . 


Ms. Bohnen: The intent of the original recommendation 
was not limited to the work place. 1 was trying to respond to Mr. 
Shymko's question. The contribution in the form of premiums by 
students has never been rejected by the Ombudsman or your 
committee. 


Mr. Callahan: I still see it as a conundrum. Unless you 
made it a condition of that insurance, particularly if it was 
Moing to beéspaid for by the ministry, that they could not sue the 
school board, what would be the benefit of having it? They then 
get both of the options. They can sue the school board and also 
collect the insurance. 


Interjection. 


Mr. Callahan: No? 
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Mr. Bell: The intent of the coverage is that it is only 
available where there is no fault for the injury with respect to 
the board or third parties. It is a pure accident matter, which is 
why they extended the coverage, which was not that large. There 
are a lot of events that are simply fortuitous events, where all 
the supervison and instruction has been provided and due care is 
taken, but the child still falls on those rinks. It happens a lot. 
The Court of Appeal has recently said it recognizes that those 
fortuitous events happen, except there is a quadriplegic lying on 
the mat. Those are the situations the Ombudsman and the committee 
want to provide for. 


Mr. Callahan: But you will agree that you would then get 
into the contest between the insurance company and the school 
board, with the insurance compary saying it was not an accident, 
joining the school board, and we would be into litigation over who 
would pay. 


Tbs 20am. 


Mr. Bell: That issue would be put in many of the cases 
where a lot of money is at stake. One carrier would be saying no. 
It may even be a condition of the policy that you have to exercise 
your rights as against all other parties before it kicks ine 4hae 
is a practical problem. However many it may be in the province in 
a year--mercifully, I think it is very few--the intent was that 
there would be something available because, if there is not, 
unless the family is independently wealthy, there is going to be a 
cost to the province in health and related care. 


Mr. Baetz: I have a number of questions. What is the 
genesis of allthis? Where did it) abt start? Did the Ombudsman get 
a case from a student or from parents where a student was hurt and 
nobody was ready to support him. What was it? 


Ms. Bohnen: You are asking difficult questions, Mr. 
Baetz. This is ssoing@back™atlong time; but ai tecall-- 


Mr. Baetz: And the memory of man runs dim. 


Ms. Bohnen: And woman, too. As I recall it, the 
Ombudsman teceived a complaint from the family of a student who 
was injured in a shop setting, but to be perfectly honest, Il 
cannot remember whether it was in a school or a private firm. In 
any event, the result was that because there was no insurance 
coverage available and negligence could not be proved, there was 
no compensation available to the student and his family. That led 
to the recommendation that insurance coverage be made available 
for such students engaged in these activities. 


Mr. Baetz: So it went from there and then the committee 
apparently expanded, as Mr. Callahan has-- 


Ms. Bohnen: I do not know that the committee expanded 
it. I trust Mr. Bell when he says that what you see in the second 
colum from the right is the Ombudsman's recommendation verbatim, 
which is paraphrased in the column on the left-hand side of the 


page. 


Mr. Baetz: Yes, because suddenly the parameters of this 
whole thing were vastly expanded. 


Mr. Callahan: I am not sure they were. 
Ms. Bohnen: I do not think they were. 


Mrs Ga lilanvan: That) is) a mistake iniweading that. 1 do 
not think they were. 


Mr. Baetz: Oh, I see. Maybe I made the same mistake then. 
Ms-ebonnen. NO. 


Mr’ ae Anyway, we are looking at a very broad 
subject here. Is that right? 


Mr. Bell: No, we are not.. I still remember Arthur 
Maloney sitting where Dr. Hill is, saying: "Look, I do not want 
you to get the idea that this is a sweeping type of coverage. It 
is to provide for the very limited circumstances of organized 
athletic and shop activities on a pure accident basis." Having 
made the committee understand that was the scope, he convinced it 
to accept his recommendation, 


Particularly in the last 12 months with the committee's 
discussion, the question was put, "Why limit it to those two 
circumstances?" The committee did not decide to expand it, but Mr. 
Waites, in particular, assumed the committee had. There has not 
been any decision of the committee. In fact, the scope should not 
be expanded now. If you do not deal with the issues you have in 
front of you this way, you are never going to deal with them by 
Opening it up, as suggested. 


Mr. Baetz: Are we talking here about elementary and 
secondary schools and community colleges or are we also talking 
about universities? 

“Ms. Bohnen: We are talking about-- 


Mr Baetz: Students. 


Ms. Bohnen: --elementary school students and high school 
students and not community college and university students. 


Mr. Philip:%Are all the school students in. shop 
situations out in the work place? 


Ms. Bohnen: We are not talking about just the work place 
but about organized athletics or shop within the schools. 


Mr. Sheppard: That would include the mentally retarded, 
#00, on Bill ToT. ; 


Mr... Baetz: Certainly not universities. 
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Ms. Bohnen: That is right. 


Mr. Baetz: Yes. Obviously, we have a case right now at 
Sir Wilfrid Laurier University where a lot of questions are going 
to be asked about what compensation there is if a coed is pushed 
under a bus and killed in a student-organized activity. 


The final observation I would make here is that it seems 
obvious that the ministry is slightly overwhelmed by the request 
and has been doing a little water treading. It is not on tes elront 
burner. It is not the sort of thing where you wake up in the 
motning and say, "This is something we have really got to get down 
to." TP suspect® that is? themcase. 


Mr. Callahan: Before they get out of bed. 
Mr. Baetz: I suspect that is the case. 


Mr. Philip: Once a year they say, "Oh, my God, we have 
got to go and make some rationalization before the Ombudsman's 
committee and defer it for another year." 


Mr. Waites: In defence, we do work on it in between. 


Mr. Baetz: What the committee really asked, starting in 
1977 was simply that it be provided with some facts, some data, 
some recommendations, some conclusions. Is that not so? 


Mr. Bell: No. The committee also said, "We think 
coverage iS appropriate and please implement eee 


Mr. Baetz: Implement. 


Mr. Bell: The question is open about who funds it, 
whether it is to be wholly or partially funded. Even though the 
committee at one point said what its intention was, it is an open 
issue whether it should be partially or wholly funded by the 
ministry and conversely by the pupil and the family. 


Mr. Baetz: I have some of the same reservations that I 
hear Mr. Callahan having here. If the committee does not really 
know what the costs are here or if it does not have a real handle 
on what is involved, I would have some problem in saying implement 
it, but I would have no problem in saying to the ministry: ‘We 
have asked for some facts on this. Get on with the job." 


I think the ministry has to understand the role of this 
committee. It is not just a nice, pleasant matter of saying, 
"Please do this if you ever have time." I think the committee has 
far more power than that. I would say quite politely: "Get on with 
the bloody job. Do it. Get the information." 

Interjection. 

Mr.§Baetz 2) Do: noteputl’ that in’ 


Mr. Callahan: The jury will strike that from their minds. 
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Mr. Baetz: I would have some real problems in saying, 
"Get on with the job," if neither the ministry nor this committee 
at this time really knows what all the implications are for costs 
and everything else. I do not know precisely where I come down on 
minis one at this point. 


Mr. Philip: You made the comment that the insurance 
companies would not want to get into a Workers' Compensation Board 
type of insurance--and I can understand that--but a lump sum would 
be a different matter. I can understand why the insurance 
companies do not want to have a constant recycling of somebody 
saying, ''My condition has become worse and, instead of a 30 per 
cent disability, I want a 50 per cent one."’ We nad the argument 
yesterday between one doctor and another that we go through with 
wotkers' compensation. 


Surely it would make sense, though, to have some kind of 
annuity system. If you can get a lump sum, you can have an annuity 
system built in, except in those instances where the claimant 
could show that by getting the lump sum he could somehow become 
self-employed by setting up a business or something like that. It 


does not necessarily mean you are going to pay out $200,000 for a 
limb. 


Mr. Shymko: On a point of order, Mr. Chairman: As 
members of the comnittee have noticed, congratulations are to be 


extended to the chairman, who just got married yesterday. We wish 
him well. 
It was. an in camera decision, I believe, Mr. Chairman. 


Interjections. 


Mr. Chairman: We may as well get on with the business of 
the committee. 


Mr. Philip: I must say it is pleasant to spend your 
honeymoon with you. 


Mr. Shymko: It sure took you a while, Ronnie, to decide. 


MesiGhibip: VAllulycan say gis that it is a lot longer 
honeymoon that I am having with you than I had with my wife. 


Mr. Shymko: We suggest February in northern Ontario. 


Mr. Baetz: I wonder if he was affected by the headline 
go the Toronto Sun today, "60 and Sexy i” 


Inversectionwels that .oftetne, record? 
Mroeohbymko: That is-on the record, by the way. 


Mr. Philip: I somehow have forgotten the rest of my 
question. 


m:30 a.n. 
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Mr. Bell: May I just remind committee members, I again 
confess my scheduling is all to hell. We have three other matters 
on the agenda to finish this morning. That may be a fond hope now, 
but I would like to have at least two of them dealt with because 
one involves the attendance of one of your colleagues. If there 
are no other questions on this, we could proceed. 


Max Sheppard: I have a question and I think 1 was after 
Mr. Philip before I was cut off. 1 just wanted to finish with Mr. 
Baetz's question. When the solicitor for the Ombudsman said "firm" 
about the students, was she referring to those in elementary, 
secondary and I would say now retarded children? What does she 


mean by “firm''? Does she mean high school students who were out 
working in a firm for two or three months or what? 


Ms. Bohnen: Yes.1 was referring to students who were not 
in a shop class within the school, but were placed with a firm or 
company in an industrial setting. I said they were covered by 
workers' compensation because of the amendment the ministry has 
made. The other students about whom we are talking are elementary 
and high school students participating in shop classes and 
organized athletic activities within the school. 


Mr. Sheppard: I have one other question. I do not -know 
whether either party can answer it. Have you any idea how many 
students have been injured per year in the last five years, or up 
Eon 19/72 


Ms. Bohnen: No. I gather that is one of the questions 
the ministry has been trying to answer for the past seven years. 


Mr. Sheppard: My grandson fell off the monkey bars a 
year ago and broke his arm. It was set and then they had to 
rebreak it because the doctor did not do it properly. 1 presume 


that with something like that, if his parents had wanted, they 
could have sued the school or the doctor. 


Mr. Philip: The Ombudsman was only taking about those 
injuries that will affect future employment. 


Mr. Waites: There was a fairly comprehensive study done 
about three years ago, I believe by McMaster University, covering 
all the school systems, public and separate, in the Hamilton area. 
I am not sure whether it included Wentworth. Although there is a 
lot of data there in terms of injuries, the grade level at which 
they occurred and whether they were in school Or s0ulGelneLne 
playground or whatever, there is really no data whatsoever in 
terms of incidents of permanent injury. That is the missing 
component. Students break an arm, but you know what it is like 
with younger children in particular; a month later they are fine 
and there is really no problem. 


Mr. Sheppard: Is the Ombudsman's recommendation just 
strictly for elementary and secondary and mentally retarded 
students, not universities or colleges? 


Mrs: Bohnen: That is correct. It is all students in the 
elementary and high school levels. 
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Mr. Sheppard: Thank you. 


Mr. Callahan: I have a supplementary. Where would all 
mies money go, #Mr. Bell? Would it not go to the official guardian 
to be administered? He is going to have to have an awful large 
office because, until they are 18, all that money would be in his 
hands to look after. 


Mr. Philip: That is one of the details they are supposed 
to be working out. 


Mr. Bell: Not necessarily. I should not be so 
categorical, but when there is a payout under an insurance policy 
for an infant, proceeds can be settled on a trustee without the 
direct involvement of the official guardian, as long as there is 
compliance with certain provisions of the Trustee Act. 


I do not believe there would be any significant increase in 
that participation or that one would have to involve the official 
guardian at all. For example, with the insurance that is currently 
available, if somebody loses an eye, I think the payout is $8,000 
or $9,000. The official guardian is never involved in that. Most 
of the time it is paid out to the parents, but it should be paid 
Gut to some cestui que trust in favour of the child. 


Mr. Henderson: I just wonder if this whole matter has 
not come to grief a little bit because it became too wide-ranging. 
I am wondering if we returned to the original notion that there be 
some plan put together which would cover athletic injuries and 
shop injuries affecting future employment. 


I would say at the expense of the ministry, because if you 
try to do it otherwise, it becomes very complicated and you have 
to get into means and all of that. Would not something as 
relatively straightforward as that be fairly easy to price and 
come back with some quotations, and perhaps even reasonably 
inexpensive, because it is a fairly limited package? If we tied it 
down in that sort of way--I am echoing Mr. Baetz's comment or 
question--with a polite request that someone get on with it, would 
that not be something which could be expedited fairly quickly? 


Mr. Waites: I think we could get prices, yes. As I 
mentioned, you are probably looking at two or three months to 
design a specific policy, whether it is limited to the shop 
classes and organized athletic activities, which is a much smalle 
and easier group to cover obviously than the whole school 
population, which I really felt we were getting into-- 


Mr. Henderson: It could always be initiated in that sort 
of a limited way. Later on someone can decide it ought to be 
expanded, but at least there would be something in place and after 
eight years or whatever it was come to some form of fruition. 


Mr. Waites: The other option, of course, would be-- 


Mr. Philip: I have a motion that would deal with this, 
Mr. Chairman, if we combine Dr. Henderson's concerns. 
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I propose that the committee, in light of thesfactethatvthis 
has dragged on since 1977, respectfully request that the Ministry 
of Education develop a program of insurance with regard to 
injuries created by school-related sports or shop activities which 
result in the loss of future earning power and that the Ministry 
of Education report back to the committee on the progress that has 
been made when the committee sits in the Christmas recess. 


I would also ask that the Ministry of Education look into 
the suggestion of the Ombudsman that self-insurance might be a 
method for the first couple of years of finding the actual costs 
of this program. 


Mr. Pierce: I have a question on Mr. Philip's 
resolution. 1 realize it is not our place to decide how you 
determine what is an accident that reflects loss of income, but lI 
just question how you do that. If a student is injured in a 
shop-related accident when he is 15 years old and he loses an arm, 
igs that considered as being an income-lost accident? 


Interjection. 


Mr. Pierce: If he goes on to become a lawyer, the 
accident did not relate to his loss of income. He does not need 
two arms to be a lawyer. 


Mr. Callahan: You need an arm if you are a lawyer. 
Mr. Pierce:) Buty justmone: 
Mr. Bell: You need a mouth, anyway. 


Mr. Pierce: I make a point of this. There are operating 
lawyers who are short of arms or who are blind, as an example. Yet 
loss of sight at that stage of the game, at the age of 16 years, 
in a shop-related accident would be considered to be a detriment 
to his ability to earn an income. I am sure it would. Yet that 
particular student could go on to become a lawyer, or whatever 
profession, even though he is blind. 


Mr. Philip: I could never become a lawyer without the 
use of my hands because I could not talk without them. 


Mr. Pierce: You would wave something else around. 

Interjection. 

Mr. Philip: I do not know what you are alluding to. 
Li:40va.m- 

Mr. Pierce: I wonder about the mechanics of the whole 
program. | wonder about the committee recommending or suggesting 
that the ministry spend a lot of money in putting together a 


package which you are not going to be able to afford to buy once 
it is together. 
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Interjection. 
Mr. Pierce: How much money is this committee prepared to 


recommend the Ministry of Education spend on putting together the 
information it wants? 


Mr. Philip: I am prepared to have the ministry stop 
coming back to us year after year saying, 'We do not know what the 
answers are.'' I am asking that the ministry once and for all 
report back on what the costs will be and whether or not it is 
feasible. I think it is possible to do that. If the Workers' 
Compensation Board and other bodies are able to put a price on a 
certain injury, and if insurance companies are able to insure for 
all kinds of injuries, I cannot believe that the ministry cannot, 
with the help of the insurance companies, come up with a proposal. 
All I am asking is that they stop coming back to us year after 
year and that they come up with a specific proposal. 


I recognize perhaps the committee gave them an excuse for 
flying around by getting off on a sidetrack last year, but surely 
what we have is a very specific type of problem. For those who 
lose the use of certain parts of their bodies as the result of an 
injury and thereby have their incomes reduced, I think we can put 
prices on that. They are able to price every other type of injury. 


Sure, somebody may go on to be a multimillionnaire. He might 
lose both eyes and he may still become an excellent stockbroker or 
Bome other thing, and ‘that is great if he is able to do it. But I 
am sure the ministry can come up with a dollar figure on different 
types of injuries, based on the likelihood of impairment to lost 
income. That is all I am asking it to do. 


Mr_ Shymko: I had an impression from the questioning of 
the ministry s representative that indeed you would be meeting 
quite soon--I think you mentioned Monday--and that within a 
framework of three to four months we would see a decision made on 
options available. 


I support the motion to have a recommendation that assures 
the committee of such a decision being made and certainly I have 
no objections to that. The objection I have to the wording of the 
recommendation is--in previous committee deliberations a number of 
committee members have pointed this out--to mention specifically 
only students engaged in industrial shop activities and athletic 
activities is really unfair and discriminatory, since many 
students are susceptible to injury in home economics classes, in 
chemistry lab experiments and in other activities where the 
potential for injury is there. 


I look at the recommendation from the second report of the 
Ombudsman, which does not make that distinction, but is simply 
quite universal in saying that a more comprehensive insurance 
policy should be made available to students. It would provide 
compensation for injuries resulting in the loss of future earning 
power. 


Having gone through deliberations and discussion, 1 think 
there is a much wider group in the student body that may be 
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affected by these accidents, and we should not limit it to two 
specific categories of students. 


Mr. Philip: It may be necessary to define what shop is. 
Shop may be a lab and it may be a home economics class. 1 am not 
sure exactly what definition you want to put on that, but surely 
at the present time we have a situation where the injured party 
has to sue. If the principle holds true for workers' compensation 
that the system was an archaic one, then surely gttiholdseitruemin 
this kind of situation. It is up to the ministry and the insurance 
people to develop this. Obviously, the cost and the coverage wash 
vary depending on how wide the definition of shop sms pbuts thar 
can be defined. 


Mr Shymko: What is wrong with the wording of the 
recommendation of the Ombudsman's second report? 


The Vice-Chairman: We are behind here. I am going to ask 
the Ombudsman if he wants to sum up in a couple of minutes and 
then we will hear from the Ministry of Education. Then we will go 
to legal counsel, and that will be it. 


Ms. Bohnen: It seems to us that before the committee can 
make any decision-that would alter its previously expressed 
recommendations, information is needed from the Ministry of 
Education. If in its deliberations the committee began to form the 
view that its recommendation ought to be changed in a fundamental 
way, the Ombudsman would like an opportunity to speak to the 
merits of the issue and the recommendation once again, but at this 
point we need more information. 


The Vice-Chairman: You might want direction from the 
committee too, so the Ministry of Education can make comments 
before the Ombudsman. 


Ms. Bohnen: Yes. 


The Vice-Chairman: Do you have any comments at this time 


on behalf of the Ministry of Education? 


Mr. Waites: One possible course of action might be that 
if we can design the insurance package, we can conceivably ask for 
the prices for the limited group of shop classes and organized 
athletic activities and define what they are. In my view, shop 
classes were technological and did not include home economics and 
so on. Anyway, we can define that. We could ask fhovlaapruice! on 
that group or ®for *a*priceé¥on vthe total school population. Then at 
least we would have some basis for deciding what group should be 
covered. 


Mr. Callahan: Might I suggest that when they are doing 
this, they might want to approach the people who insure pretty 
well every kid in Ontario at present under lump sum accident to 
have them add an additional clause. We are really talking about 
long-term disability. The programs and the plans are there. They 
may be prepared to quote on that as an additional factor. 


The Vice-Chairman: Did anybody ever think to ask the 
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individual boards of education to insure the students in each 
poatd? That is just a thought. 


Mr. Callahan: The seniors would have to pick up the cost 
of that, and I do not think that is fair. The seniors are 
currently paying for education even when they do not have kids in 
there. 


The Vice-Chairman: Yes, but they are still paying even 


through the Ministry of Education because they pay property taxes 
too. 


Mr. Bell seltcisetoo costly.‘on, a ;board,-basis. 
MoewGeallahanselathink. so! toox 


Mr. Bell: There has been a lot of discussion and the 
questions have to be put. There is a fundamental question the 
committee will have to wrestle with in camera when it deliberates, 
namely, is there to be a change in any way in its recommendation? 
Hr not, then the question to be put is to urge the ministry to do 
all the groundwork yet remaining and necessary to decide whether 
coverage is to be initiated in some qualified, restricted or 
contributory way. As I say, you have enough to comment in your 
report and give direction to the ministry and the Ombudsman. 


Mr. Philip: Would Todd read my motion? 


The Vice-Chairman: Yes. I will ask our clerk to read Mr. 
Philip's motion now. 


Clerk of the Committee: ''The committee requests that the 
ministry prepare an insurance program related to the injuries 
sustained in sports and/or shop activities by students in 
elementary and secondary schools, which result in loss of future 
earnings; and that the ministry report to the committee during its- 
winter sittings." 


Mr. Callahan: I thought it was during Christmas recess. 
Winter sittings could be in 1986. 


Mr_Shymko: The problem I have is that, according to the 
comments from the ministry, its interpretation of shop activities 
is quite different from that of Mr. Philip. 


Mr. Philip: They said they can bring back--I have 
Suggested this to them also--different quotations on the cost 


depending on the definition of "shop'' or how large an umbrella 
they want to put the program under. 


MesechaitmanssAlL«those inefayour of Mr. Bhilip s 


motion? Opposed? Carried. 


Motion agreed to. 


Mr. Bell: > Thank! you; Mr. Waites. 1 appreciate your 
attendance. 
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We are not going to finish all the matters on the morning's 
agenda, but let us see if we can do at least the next two. If you 
turn to tab 2( vii) 53) whien@is thernext tab, iwi ask iMrv) Gould 
and Mr. Campbell to come forward. You do not have to address this 
case as you did for the Ministry of Health. The issue is not 
whether something will be done. We are just going to talk about 
when it will be done. 


In practical terms, the recommendations described on page 3 
of that material have been implemented, those having to do with 
the Ministry of Health's process in tendering and awarding 
licenses in respect of nursing homes. Appearing before you today 
is Mr. Paul Gould, who is the director of the nursing home branch 
of the Ministry of Health. With him is Mr. Campbell, a member of 
the legal branch of the Ministry of Health with particular 
responsibilities for nursing home matters. To digress, Mr. Gould 
and I used to reside in the same building when we were both 
newlyweds. 


In the last paragraph, under the present status oLguhss 
material, you will see that necessary amendments have yet to be 
enacted. When Keith Norton was Minister of Health, he proposed an 
interim arrangement whereby, on any call for proposals, the 
ministry would undertake to the successful proposer that he be 
awarded a licence, provided he constructed and established the 
home in accordance with the act and the regulations. This interim 
arrangement was. acceptable to the Ombudsman and this committee. 
The discussion now is about when the formalization into the 
legislation of that interim arrangement can be included. 


Mr. Campbell: To confirm this, the practice the 
committee accepted some time ago continues to this day and will 
continue until the legislation is amended. I have been authorized 
by the assistant deputy minister, Mr. Kealey, who is responsible 
for the nursing home operations, to inform the committee Chaleac 
is the intention of the minister to bring forward amendments to 
the Nursing Homes Act, we hope this fall, but possibly this spring. 

Among the matters to be included in the amendment will be 
provisions respecting the practice which has been adopted 
administratively. We would expect to bring something forward in 
the very near future. 


Mr. Bell: It is the opinion of the assistant deputy 
minister and yourself that the proposed amendment will 
substantially formalize the interim arrangement? 


Mrs Campbell: Thateasecorrece. 


Mr. Bell: You do not see’any loose ends at present. 


Mr. Campbell: There may be some housekeeping matters 
which will more fully address the proposal system and so on. 


Besides that type of housekeeping matter, there will be the 
provision to cover this particular practice. 
x 
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Mra Poirier: ine25: words) ort less,, could) I) get a’ reason 
why this was asked for? What was the condition? 


Mr. Bell: An individual in a local community complained 
to the Ombudsman that he was wrongly treated in the proposal 
process. The Ombudsman recognized certain deficiencies in that 
process and made recommendations. The committee accepted that 
recommendation, which included safeguards--I am over 25 words--in 
the tendering and awarding process so that there is more certainty 
for the person who has been awarded a nursing home licence as well 
as more certainty and reasons given to a person who has been 
unsuccessful. 


Our discussions today are the end of this long road leading 
to the formal implementation of the recommendation of the 
Ombudsman and the committee, i.e., that the tendering and awarding 
of nursing home licences be tightened up. 


Mie seOlnLen: Do Ismead from your exp kanation tthat -it 
would be to reduce complications of communications and also hurry 
the process? 


Mr. Bell: We hope both. The bottom line is that when the 
ministry awards a nursing home licence, everybody involved will 
know why and to whom it was awarded and what is expected. Is that 
a fair statement, Mr. Gould and Mr. Campbell? 


Mr. Campbell: By way of a partial clarification, when an 
application for a licence is brought forward, the individual who 
intends to get into the nursing home activity does not necessarily 
have facilities available. Part of the awarding of a licence would 
be contingent upon the building of appropriate facilities during 
that two-year period. It would be wrong for the ministry to.say, 
"Yes, you have a licence," and then two years later say, ''No, you 
do not."' The system worked out with the committee was to ensure 
that when a proposal is awarded, on the condition that the 
applicant fulfil the construction requirements, etc., then a 
licence will be issued. That is documented. 


Mr. Philip: I was not elected in 1972 and you will have 
to refresh my memory. By ''new home," you are talking only about 
what is physically constructed as "a new facility," not the resale 
from one private home owner to another? 


Mr. Campbell: That is correct. The award of a licence. 


Mr. Philip: Is it the view of the Ombudsman that the 
Sale of a home would not be covered in this? 


Ms. Bohnen: That decision was not considered or 
contemplated. It was the granting of a new licence for a new or 
prospective nursing home. 


MrevPhilipss Inothis) are we dealing’ mainly with: physical 
plant types of situation, or are we dealing with staffing and 
Meet ricationsiot) staffs etc? 


Mr. Campbell: The construction of the building is the 
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first stage. Once the building has met ministry tequirements, the 
licence is issued and the operator can go ahead, hire the staff 
and so on. 


Mr. Philip: The Ombudsman was dealing only with the 
physical plant situation at the time of the recommendation? 


Mr. Campbell: The administrative practice adopted by the 
ministry tequires, in each call for proposals, that an undertaking 
to the successful proposer be included to the effect that he will 
be granted a licence to operate a home once it has been 
constructed in accordance with the act and regulations. Primarily, 
it addresses the construction aspect of it, which takes a number 
of years, and money is shelled out on the basis of an award. 


Mr. Philip: Some concerns have been expressed about the 
fact that you can have a perfectly well-operated nursing home that 
is sold to some other party without adequate investigation of the 
background, the qualifications or the track record of the other 
party in operating nursing homes. 


Mi. Campbell: This recommendation does not deal with 
that issue. 


Mr. Philip: That is what I am Crwingmecos= 
Mr. Shymko: It is a different ball game altogether. 
12 noon 


Mr. Bell: The next matter deals with the Ministry of the 
Environment, particularly the ministry's response to 
recommendation 2 in your last report. Before we discuss this more 
specifically, would you turn to tabwl (b)'Gi) jewhicheisinearsthe 
beginning of your material. It is the second tab in volume 1 of 
your brief. I have included the relevant pages of the committee's 
12th report, that is, the first three pages. 


The second group of documentation is a very brief letter 
from Michael Zacks to myself, dated August 29, which attaches a 
memorandum of Mr. Zacks to Dr. Hill and others, dated May ian 
commenting on what the ministry has done in response to your 
recommendation. That has attached to it a letter from Deputy 
Minister Allan Dyer to the committee, dated May 1, 1985, which is 
intended by the deputy and the ministry to be the response. The 
issue you have to consider, discuss and decide is whether that 
response complies with your recommendations. 


Just to give you some background, this arose, or came to the 
Ombudsman, from an individual whose essential complaint was that 
the ministry did not recognize interest was payable on an 
outstanding’ claim made under the Public Works Creditors Payment 
Act and, second, the person claims--and it is implicit in the 
first position--he was entitled to such payment. 


The Ombudsman made two recommendations. One was that the 
ministry acknowledge that, in the appropriate circumstances, 
interest is payable under that act and, second, having accepted 


~~— 
~~ 
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that in principle--I am looking at page 3 of the material, page 26 
of the 12th report, the second recommendation, item B--that: "The 
Minister of the Environment consider the merits of the 
complainant's claim for interest owing on the principal amount in 
me and formulate a decision whether or not to pay such 
claim. 


In other words, the Oinbudsman and you, through this 
recommendation, wanted the minister to consider whether this 
person was specifically entitled to an interest payment. 


First, let me introduce Mr. Jackson, who is a member of the 
legal department of the Ministry of the Environment and who, as I 
understand it, had some direct involvement in the preparation of 
the deputy's response. Is that correct? 


Mreewackson: Lvhad no direct involvement in the 
preparation. 


Mr. Bell: Well, he has come here fully briefed and able 
to assist you. I see who the author was on the top right of the 
first page of the May 1 letter. Just as further background, the 
deputy's letter of May 1 was sent to the committee, I am sure, and 
received on or about its date. You all know the next day there 
were certain events in the province and the matter was not brought 
to the specific attention ‘of the committee. Was there a committee 
at that time? It was not brought to my attention until I and Ms. 
Madisso met the minister, Mr. Jackson and the executive assistant 
in August. Until then, I considered the matter had been responded 
to in an appropriate way, or at least that the Ombudsman's office 
did not take a position otherwise. 


I was quickly informed by Mr. Zacks, on or about the end of 
meeust, that''this was not the case as far as Dr. Hill was 
Goncerned, that their position is as set forth in this May 14 
memorandum. So that is where we are. 


First and foremost, members, it is your recommendation, so 
it is for you to consider whether it has been appropriately dealt 
with. Of course, as in all of these cases, you are interested in 
hearing what the Ombudsman has to say and what his view is. Again, 
to complete the background, I received a copy of the letter from 
the complainant to the Ombudsman, dated September 4, 1985. I 
received it for the first time this morning and I have taken the 
liberty of having Todd anonymize at least the identity of the 
complainant but not anybody else's identity, although there is no 
new disclosure. I have asked Todd if he would distribute that. 


As well, your colleague in the Legislature, the member for 
Simcoe East (Mr. McLean) is in attendance this morning. Mr. McLean 
is the member for the complainant's constituency. I am also aware 
that the complainant is in attendance in the audience today. 


I suggest we do it this way. We ask Mr. Jackson first if he 
Can review, with the benefit of the May 1 letter, what the 
minister did in response to the committee's recommendations and 
why he believes the response fully implements those 
recommendations. After that, I will ask Mr. Zacks to elaborate on 
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his ‘position? «think ‘1t is fappropriate ftMestZacksyethateyougbe 
the one to reference the complainant's letter of September 4, 
since it was addressed to you and it is really part of your input 
tather than input directly to the committee, although the members 
of the committee certainly now have it before them. 


After that, it is open for discussion. Mn. @Jackson, could 
you begin? 


Mr. Jackson: I think I can deal with the matter briefly. 
Mr. Khoorshed of the ministry's legal services branch discussed 
the matter with the deputy minister after the receipt of the 
committee's last report. Mr. Khoorshed was given advice on the 
sort of letter to prepare, which he did, and you have a copy of 
it. He is not the literal author of thateletter eSomeswordsiin ac 
were changed after it left his hands. In the meantime, the then 
Deputy Minister of the Environment had the opportunity to discuss 
the matter with several ministers. He did discuss it with several 
ministers and received instructions from the minister of the day 
to send the letter you now have before you. 


I am advised by the then deputy minister's executive 
assistant that the deputy minister and the ministers considered 
this matter on the basis that it was within the minister's 
jurisdiction to pay interest in appropriate circumstances. They 
had discussed whether interest should be paid in the particular 
circumstances and then charged back to the municipality or paid as 
an additional grant by the province. They determined that, in the 
circumstances, interest should not be paid and, accordingly, the 
deputy minister sent the letter. . 


Mr. Bell: Can I again reference that to the 
recommendations? Recommendation A, I take it, is no longer an 
issue, if it ever was an issue. The ministry does accept that in 
appropriate circumstances the crown may pay interest pursuant to a 
term of fa’contract with varcontracton mndermtnateact. 


Mr “.lackson:Ye's? 


Mr. Bell: All right. That is gone. The second is that, 
from what you have told me and from the detail of the letter, the 
minister and the deputy take the position that the merits of this 
person's entitlement to interest were considered. 


Mr. Jaekson:iratwis treht. 


Mr. Bell: As I read the letter, it appears that the 
reason for deciding that interest was not payable in the 
circumstances is that there was no privity of contract between the 
complainant and the ministry. 


Mr. Jackson: Yes. That relates to the legal obligation 
that would arise out of a contract. That was the second. 


Mr. Bell: I am sorry. Then there is another reason, 
which is that it was the minister's view that the person had 
already accepted in full satisfaction, including interest, an 
amount of money respecting this claim. 
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Mr. Jacksoney Iido: notuthinksthat. is quitecaccurate., you 
said he had accepted the amount of money in full satisfaction. Of 
course, at the time he received the money he was not taking that 
position. 


Mr. Bell: But this is the ministry's position. 


Mr. Jackson: He had agreed at an earlier date before the 
money was paid that he would accept it. But at the time he 
actually accepted the money and received it, of course, he had 
changed his position. There was a time delay between the-- 


I was just concerned that by the way you phrased it you 
implied the ministry was under the impression at the time the 
money was actually handed over that the claimant had agreed or was 
agreeing that he accepted it in full satisfaction and, 2.01 course, 
he did not. He refused to sign a release to that effect. 


Mr. Bell: But I want to know what the ministry's 
position is now, because it is in this Letteus-lsithis: part-orvthe 
ministry's consideration of the merits, that he was paid $27,000 
and change and that this payment was accepted in full payment of 
the claim, including interest? Is that the position now? 


Mr. Jackson: Yes. But I want to make that time 
distinction. Acceptance was at a different time from payment, and 
at the time the payment was actually made, of course, [name 
withheld] was taking the position that this was not what he had 
agreed to. 


Mr. Bell: I think Hansard can delete that name. 


So the decision. was made on the two essential grounds: no 
privity of contract and acceptance of a sum including interest. On 
Ene first pointgsif you, requiresprivity of contract before you 
decide that a person is entitled to interest, privity between the 
crown and the claimant, is the effect of that that only general 
contractors or contractors with whom the crown subs directly are 
entitled to an interest claim? 


Mr. Jackson: That would be the effect of your 
assumption, but that is not what the letter says. The letter says 
there was not privity of contract. It was appropriate for the 
minister to consider whether there was privity-of contract, 
because if there had been privity of contract, it would have 
established, presumably, that we were wrong all along and should 
have paid it right up front as a direct debt of the crown. That is 
what the second paragraph-- 


Mr. Bell: I think we just said the same thing. 


Mewealac k sontmNoemounsaiduthateisytheaMinistry,or the 
Environinent required that there be privity ofcontract,. in, that 
case we would only ever pay interest to people with whom we had 
contracts. 


Mrs Bell: Yes. 
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Mr. Jackson: The ministry does not require that we have 
privity of contract. It considered the issue of whether there was 
privity of contract, because, if there had been that privity of 
contract, then of course we should do it in accordance with the 
contract rather than with the Public Works Creditors Payment Act. 


Mr. Bell: I have been asked to explain the term "privity 
of contract” and, with my apologies, 1 presumed that--the term 
means that there is a direct, legal, contractual relationship 
between the crown and the person claiming entitlement to, in this 


case, interest. 


Forgive me, sir, I do not understand that position because I 
read that letter as saying we are not going to pay interest here, 
or we are not even going to consider paying interest here because 
there is no contract between the crown and the individual. 


Mr. Jackson: That is not what the letter was intended to 
say and | do not think that is what the letter says. Perhaps the 
letter could have been better expressed if you are having trouble 
with it, but it was merely indicating that there was no 
contractual basis on which to pay interest, and, for that reason, 
the minister had to consider the issue under the Public Works 
Creditors Payment Act. 


Mr. Bell: Yes. 


Mr. Jackson: I think the paragraph is perhaps 
unnecessary to the letter, but I believe that at the last session 
of this committee there was some discussion about what the 
provisions of the minister's contract might have been and the 
committee did not get into them. However, I think that is probably 
the reason this paragraph was put in the letter. 


Mr. Philip: I am confused now and maybe legal counsel 
can help us. What is the difference between a contractual 
obligation to pay the interest and a privity of contract 
obligation to pay the interest. 


Mr. Jackson: They are the same. 


‘Mr. Bell: They are the same. Maybe it is the time of the 
day or something. If that paragraph that starts with the word 
"secondly" is now not relevant to a description of the ministry's 
reasons for not paying it, then do we go back to the second full 
paragraph to look at the reasons? 


Mee Jacksons Yesr 


Mr. Bell: The only reason therefor.is that the ministry 
now takes the position that "the sum of $27,730.30 was not the 
amount of Blank's claim for the rental of equipment, etc., but was 
a specific settlement arrived at before the minister's appointee, 
Mr. X, and Mr. Blank's legal counsel accepted the amount in full 
payment of the claim, interest thereon, as well as legal costs." 
That: ie) ute 
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Mr. Jackson: That is all I am advised is the reason. 


Mr. Bell: All right, so we can forget about privity. 
Thank goodness we can forget about privity. So the minister made a 
finding in his consideration of the merits. The finding he made 
was that the person accepted this amount of money in full 
settlement. 


Mr. Jackson: I am not sure of the sex of the minister, 
but yes. You said "he" made. 


Memebelih:) ky fam sorrys. 

Mr. Zacks: Susan Fish was the minister at one time. 

Mr. Philip: We got the joke. 

Mr. Bell: I take it there was no consideration given to 
the specific contract under which this complainant performed and 
whether that contract contained, as an express term, entitlement 
to interest on any arrears. 

Mr. Jackson: Are you talking about the general contract 
under which the Complainant performed or the subcontract under 


which the complainant performed? 


Mr. Bell: I am talking about the contract that this 
person relied upon in making the claim in the first place. 


Mr. Jackson: So you are talking about the subcontract 
between the general contractor and the complainant. 


MEe Bell Yes. 


Mr. Jackson: Yes, that was put before the minister at 
Bnewt ime < 


Mr. Bell: Does that contract contain an express 
provision entitling an interest charge on arrears? 


Mr. Jackson: I have not read the contract myself, but I 
did read the transcript of the committee's last meeting and I 
understand it does. 

Mr. Bell: It does? 
rz 20% p.m’ 


Mr. Jackson: The subcontract. I only base that on what I 
read in the committee's last report. 


Mr. Bell: The committee was under the impression back 
then that. it did not, but I stand to be corrected. 


Interjection: I thought it was an issue that was not 
resolved. 


Mr. Jackson: I may have been referring to the wrong 
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document. I should have been referring to a briefing document that 
was prepared for the committee, a synopsis of detailed summary 
number 10. 


Mr. Bell: In any event, before the decision was taken, 
as communicated through this letter, that contract was considered 
or, in your words, placed before the deputy or the minister, as 
the case may be. 


Mr. Jackson: I am told the decision was made on the 
assumption that the sumcontract did contain a provision such as 
that set out in the synopsis that was placed before this committee 
on a previous occasion. Paragraph 8 of the synopsis of detailed 
summary number 10 that was placed before the committee discussed 
interest. 


Mr. Bell: Could you read that into_the record so we do 
not have to scramble to last year's brief? 


Mr. Jackson: "The complainant's claim for interest 
charges was based on interest at the rate of one and one half per 
cent per month or 18 per cent per annum. Interest was claimed from 
November 1, 1973, to February 29, 1980, on the amount of 
$27,730.30. The complainant's calculation of interest resulted in 
an amount of $51,596.47 as a result of compounding interest on a 
yearly basis. Simple interest would amount to $31,612.52." 


I believe it was assumed when the deputy was discussing the 
matter with the minister that there was a provision in the 
subcontract. On the following page of the synopsis of detailed 
summary number 10 at point 4 under the heading Ombudsman's 
Analysis of Issues, it states: 


"The contract between the complainant and the contractor 
specified that the terms of payment for rented equipment was 30 
days net, thereafter interest of one and one half per cent per 
month on the outstanding balance." 


Mr. Bell: That is the information the minister had that 
led to that conclusion, and, in any event, the minister's position 
is that, even if interest was specifically provided for in the 
subcontract, it is not payable in this circumstance. 


Mr. Jackson: This was not an appropriate circumstance in 
WhNicie tOMpayat eee oae Scere bee 


Mr. Bell: Do you have anything further, Mr. Jackson? 

Mr. Jackson: No. 

Mr. Bell: I do not have any other questions of Mr. 
Jackson. Members of the committee may before we turn it over to 


Mreptacks: 


Mr. Shymko: Has the ministry discretionary power to 
award a payment of interest under the act? 


Mr. Jackson: Yes. We agreed with that the last time this 
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matter came before the committee, and the deputy minister in his 
letter says the ministry has that power. 


Mr. Shymko: Even though there was no contractual 
artangement between the crown and the claimant, you still have the 
discretionary power to award them interest? 


Mr. wacksSone. tnat Ls correct. 


Mr. Shymko: Was there at any time an official or formal 
waiving or release of the ministry by the lawyer of the claimant 
for a claim on interest? 


Mr. Jackson: Are you referring to some document in 
writing? 


Mr. Shymko: Yes. 


Mr. Jackson: Nobody has pointed out to me any such 
document. 


Mr. Shymko: You referred to a change of opinion by the 
legal Tepresentative for the claimant at a certain stage between 
the time when the original decision was made for the specific 
amount and when the money was sent. The lawyer changéd his 
opinion. What is the period of time between the one and the other? 
A year or two? 


Mr. Jackson: I do not know what that period of time is. 
I was not dealing with it directly at the time. I expect it was a 
relatively short period of time, but whether it was weeks or 
months, I do not know. Once the decision was made, we would have 
wanted to pay the money as quickly as possible. 


Mr. Shymko: I wonder whether it is a question of 
misunderstanding of your interpretation of the legal counsel who 
originally accepted the specific sun. Why he would change his 
opinion? Was it simply on his own whim? I cannot understand. 


Mr. Jackson: I gather his client might have revoked his 
authority. 


Mr. Shymko: The client may have revoked his legal 
authority. 


Mr. Jackson:--his authority retroactively to the extent 


that he could do that. 


Mr. Shymko: Then we would have to speak to the claimant 
in a situation like this to find out whether he did. Is that the 
way the Ombudsman sees that? 


Mr. Jackson: We found there was no waiver in our report 
and that is an issue in contention. It is a question of 
credibility with regard to the ministry's assessment of the issue. 
That was one of the matters discussed at great length last year 
and it appears it is the major or only reason for denying the 
claimant set out now in the ministry's May 1 letter. 
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One of the concerns we came to focus on when we were 
reviewing this May 1 letter from the deputy minister was the 
entire question of how the merits of the case were considered with 
regard to fairness to the complainant and properly assessing the 
issues, particularly when the Ombudsman made a finding of fact 
that there was no waiver and frankly the ministry takes a very 
strong position that there was. Surely there ought to have been an 
appropriate process and fairness extended to the complainant to 
properly assess and satisfy the minister that there was this type 
of waiver, notwithstanding what the Ombudsman said. 


Mr. Shymko: There is one formal legal document, Mr. 
Zacks, apparently in the letter of September 4, 1985, from [name 
withheld] to your attention, where they refer to the fact that 
there is documented proof in the adjudicator's report that the 
$27,730.30 was for the value of their invoices only and did not 
include interest or legal costs. 


Mr. Zacks: That is the complainant's position and that 
was the Ombudsman's position in the report. 


Mr. SShymkoe! Dov you accept) thatas=- 


Mr. Zacks: We always have. You are referring to the 
September 4 letter that has been circulating, this being an 
appropriate time to refer to it. 


This letter was sent to the Ombudsman, to my attention, from 
the complainant, in response to the letter of May 1, 1985, from 
the deputy minister to the committee, and a copy of the May l 
letter was sent to the complainant. We sent one as well to ensure 
the complainant received it. The September 4 letter reflects the 
complainant's assessment of the position taken by the ministry. 


Mr_Shymko: Does the ministry accept the fact that the 
sum did not include interest or legal costs as formally documented 
by the adjudicator? 


Mr. Jackson: The sum was calculated on the basis of 
items of claim, which did not include interest and legal costs. It 
is the position of the Ministry of the Environment that we agreed 
on that sum in complete settlement of all of the claims, including 
interest and costs, “and “that the claimant; through his solicitor, 
agreed the sum would be a complete payment for all claims. 


The mathematics of arriving at that sum did not include any 
amount for costs or interest. 


Mr_ Shymko: Was there a signature placed on any document? 
Mr. Jackson: No, there was not. 


Mr. Shymko: Was this a verbal understanding and a verbal 
acceptance by the legal counsel? 


Mr. Jackson: I understand that is what took place at the 
adjudication hearing. , 
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Mr. Shymko: So it is a question of establishing 
credibility here. 


2250 p.m. 


Mr. Zacks: Exactly. That is denied by the complainant. 
As I said, we went into this issue at some great length last year. 
The issue the committee will have to decide is whether, as Mr. 
Bell stated, the question of interest was decided on the merits. 
Our feeling is that it was not. 


I am not sure what the appropriate course of action would be 
if you do agree it was not determined on the merits. The position 
of the ministry is so firmly entrenched, one has to wonder whether 
the ministry could do a fair assessment at this point. I throw We 
out to the committee that it may be appropriate, in dealing with 
this matter, to refer it to an independent and impartial person 
outside the ministry to decide the question once and for all. 


Mr. Shymko: Our question is not the detail Of sCh1is + but 
simply whether the ministry considered the merits of that 
particular complaint. We are being told they did-- 


Mr. Zacks: You are being told they did and that they did 
noe e 


Mr.Shymko: --and we are being told they didunot wl tyl cra 
question of credibility. Somebody is lying. 


Mr. Bell: It is a point of information. I will go back 
to theltranscript! of) last®year if necessary. 


Mr. Jackson, the two paragraphs you read from last year's 
snyopsis do not say that the contract provided an expressed term 
for interest. Those two paragraphs gave rise to my question last 
year. What does the contract say? Mr. Zac ks Cooksit under 
advisement, and I do not believe he came back, because time did 
not permit, to officially tell the committee whether or not there 
was an expressed term in that contract. 


Mr. Jackson: Paragraph 4 of the synopsis specifically 
says: “The contract between the complainant and the contractor 
specify that terms of payment for rented equipment was 30 days 
net, thereafter interest at 1.5 per cent per month on the 
outstanding balance." 


Mr. Bell: That is what it says, but that issue was not 
that clear when we discussed this. 


Mr. Jackson: I said that when the matter was discussed 
with the deputy minister. When the ministers and the deputy 
minister discussed it recently, their discussions were on the 
assumption that the Ombudsman's factual statement as to what the 
document said was correct. I have not looked at the subcontract. 
myself. I do not know what the subcontract says. 


Mr. Bell: Mr. Zacks, do you remember that exchange we 
had? 
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Mr. Zacks: We had a lengthy discussion about whether the 
reference in the Synopsis referred to the actual subcontract or to 
invoices. My recollection is that at best we could Say that 
provision for payment of interest was in the invoices. It was to 
be an exercise undertaken to find the actual contract. 


I do not believe we actually followed up on that because we 
had hoped, once the committee's recommendation came OU ye tnaeethe 
complainant would himself present all this evidence in a proper 
assessment of the merits of the case. That never happened. 


Mr. Bell: For committee members to complete their 
questions, we do not have a specific examination and consideration 
of the terms of the Subcontract, Mr. Jackson. That is NOC pat wor 
the consideration and the response. 


Mr. Jackson: That is tight, but when the matter was 
discussed-- 


Mr. Bell: I am not saying-- 
Mr. Jackson: It was assumed-- 


Mr. Bell: No. I am not Saying that in a critical or 
pejorative way. The committee is entitled to rely on that 
Synopsis, and so is the minister. 


Mr. Jackson: If we make the assumption, it does not 
help. It can only hinder the claimant's position to look at the 
Subcontract. 


Mr. McLean: There are a couple of submissions I would 


that the minister had agreed to pay the costs of the rentals that 
were proved to the adjudicator, Upon the recommendation of the 
adjudicator, materials were filed and reviewed by representatives 


of the minister, which made 4 claim of an unpaid balance of 
E2750. é 


At that time, it was agreed by counsel for the minister that 
the representative of the minister, Mr. Wild, upon reviewing the 
materials filed by the claimant, was satisfied that the amount was 
fair and reasonable and that the ministry would concede that the 
amount should be paid under the agreement of the minister. 


In teference to the figure of $27,730, Mr. Wild had said: 
"The total unpaid balance is accurate and includes no interest 
charges. The various charges making up item 4, that being the 
Ptice of rental equipment not teturned, are fair, reasonable and 
the arithmetic is accurate," ) 

We gO on to the letter when the agreement was Signed. It 
Says in the agreement: "Kindly note that this telease protects 
your claim as to any amounts allegedly owed to you re interest on 
the aforementioned sum of $27,730 and for any claim as to legal 
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costs that you might present at a later date.'' This was within the 
agreement when it was signed, because discussion was held with 
regard to that. 


So to be fair, an unbiased adjudicator should be appointed 
to settle this matter once and for all. I think that is the only 
way it can be looked at. You have a businessman here who spent 
many days and months trying to solve a problem that was not of his 
own making, and it is sad that it has gone on as long as it has. I 
hope the committee will see fit to refer it to an unbiased 
adjudicator and settle it once and for all. 


Mr. Philip: Mr. McLean makes a lot of sense, and that is 
the recommendation of the Ombudsman. I would suggest that we have 
heard enough. We do not want to deal with this matter again. I 
suggest we go in camera and discuss it and support the Ombudsman’ s 
recommendation. 


Mr. Shymko: Is the appointment of an adjudicator the 
recommendation of the Ombudsman? 


Mr. Zacks: That would be the only fair way to deal with 
it at this late date. This matter has been going on not only for 
months but for years. For well over 10 years, there has been this 
ongoing dispute, and I think it has to come to an end. 


Mr. Bell: In fairness, I think Mr. Jackson should be 
permitted an opportunity to respond to that recommendation 
suggested as a course of action. 


Mr. Jackson: All I can say is that the evidence that was 
available was placed before the deputy minister and the minister, 
including various letters on behalf of the claimant. I think the 
claimant's position was fairly laid before the minister and the 
deputy minister. 


It may be that the committee will disagree with the 
conclusion of the minister and think that the claim should be 
adjudicated again, but I would like it to be on the record that 
the minister did make a decision with as much evidence as was 
available that could be placed in front of the minister for 
purposes of making that decision. 


Mr. Bell: Mr. Zacks, I do not mean to presume, but aie 
the deputy had had the contract in front of him and concluded that 
no interest was payable under that contract, that it was merely an 
attempt through invoicing to impose an interest charge 
unilaterally, what would your position be today? 


Mr. Zacks: If there was no legal right to claim interest 
against the subcontract from our complainant-- 


Mr. Bell: In other words, that interest was then purely 
a damage claim. pee 


Mr. Zacks: That is tight. Well, we would not either. But 
Phar wasunever the issue before us. It was always the issue of a 
fair assessment of the claim, and that is what we think should 
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Sappen. Let the complainant make iis best case on a fair 
assessment of all the evidence he can give and let all issues of 
credibility be decided by an impartial arbitrator. 


Mr. Bell: That is an important issue. You are not saying 
as part of your recommendation--Mr. McLean can speak for 
himself--that this complainant should be paid that interest. You 
are just saying that all the issues contained in his claim for 
interest should be considered and decided upon. 


Mr. Zacks: Exactly. It has never been the Ombudsman's 
position that interest shoula be paid, just that all the issues 
should be fairly determined. 


Mr. Philip:sifiwe go “into ‘camera, s'wercanndecide cthis? in 
two or three minutes. I realize it means delaying lunch, but why 
not deal with it now? 


The committee continued in camera at 12:40 p.m. 
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ANNUAL REPORT, OMBUDSMAN, 1984-85 
(continued) 


Mr. Chairman: I will call on our counsel. 


Mr. Bell: Members of the committee, before we return to 
the Workers’ Compensation Board, the last recommendation-denied 
case in your materials, would you turn again to volume I, towards 
the end of the brief, tab 2(viii)2, the section under Ministry of 
Government Services dealing with a recommendation of both the 
Ombudsman and the committee which is still outstanding. 


To: distil themmatter ,iif you. iwill).turn.to page, 7 .of «that 
material, you will see some background and explanation in two 
patagraphs. Essentially, the original recommendation of the 
Ombudsman, as agreed to by this committee, was that provincial 
civil servants who retire and take a pension should not have their 
earnings capped if they return to the public service and obtain 
employment. Section 16 of the current legislation provides some 
cap. You recommended, in effect, that section be amended or the 
provision deleted. 


This goes back to 1976, which is even earlier than the last 
one you talked about. One of the reasons for the substantial time 
is that, at the ministry's request and with the Ombudsman's 
concurrence, the committee deferred any consideration of this 
matter until the task force on pensions had completed and tabled 
its report and that had been dutiably and appropriately considered 
by the ministry. 


That takes us up to about 12 months ago. The committee met 
with representatives of the ministry and the Public Service 
Superannuation Board to find out when this amendment could be 
expected. As you see on page 7, it was told the government had 
decided to postpone any decision regarding the amendment on the 
grounds that the issue was part of a larger one of mandatory 
retirement under the new Charter of Rights and Freedoms. 


As you can see, Mr. George Ashe is quoted. In May 1984, he 
patdemnfoecook atusectionslogofithis#actiin isolation would not be 
looking on the total issue of mandatory retirement. It has been 
purceasidesuntil® that occurs.” 


The committee said, as indicated on page 8, it was not clear 
why a projected analysis of mandatory retirement should halt 
progress of its recommendation and indicated it would pursue the 
matter with the ministry until the amendment is passed. 
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That is the background. You will want to know what the 
current government's position is with regard to the amendment and, 
if there are no plans to implement same, why not. 


Mr. Callahan: Is there any relevance in the recent 
decision today concerning the argument about judges' retirement 
contravening the charter? We have that information now. 


Mr. Bell: There are a number of pending charter actions 
brought by employees individually or employee groups intent on 
setting aside mandatory retirement in a number of sectors. The 
committee was genuine when it said last year it was not certain 
how that issue has a bearing on whether, once a person retires, he 
or she can come back and be re-employed at a salary which is or is 
not capped. Maybe that is something the representatives from the 
ministry can share with us. 

I guess the answer is that if the mandatory retirement issue 
is relevant to the committee's recommendation, then yes, recent 
developments in the courts and otherwise as to mandatory 
retirement age and its constitutionality are relevant. 


Appearing before you from the ministry is Elizabeth Aboud. 
What is your position with the ministry? 


Ms. Aboud: I am the director of the benefits policy 
branch in the Civil Service Commission, working for the general 
management board. 


Mr. Bell: Ms. Aboud has made available for distribution, . 
and I believe Mr. Decker has already done so, a one-page analysis 
of one aspect of the issue. I understand she has submissions to 
make with this document, reporting to the committee what is the 
current state of affairs. Would you begin, please? 


Ms. Aboud: Thank you. I will just take a couple of 
minutes to give a little background. The Ombudsman's inquiry, of 
which you are aware, and which took place in 1976, focused on two 
issues. One was the case of an employee who had retired at the age 
of 65 in 1967, and nine years later was still employed as a court 
constable while he was on pension. 


The second was an amendment to the federal superannuation 
act, which permitted full salary plus full pension. The year 19/6 
was characterized by expanding government employment, double-digit 
inflation, no Charter of Rights and Freedoms and the fact that the 
federal government had not realized the full impact of 
double-dipping, meaning full salary plus full pension. 


In 1985 the .circumstances have changed. Government 
employment is no longer expanding. There are serious unemployment 
problems, especially among the young. The average inflation rate 
is less than four per cent. The Charter of Rights and Freedoms 
prohibits age discrimination and, therefore, opens the way for the 
elimination of mandatory retirement. Therefore, anybody who feels 
that he can still go on working can go on working without 
accessing his pension, and the federal. government has found that 
it has great difficulty in preventing double-dipping in the 
present circumstances. 
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That is how 1985 is different. I think Mr. Ashe was trying 
to summarize that sort of thing in saying this was under careful 
consideration. 


On the sheet I have produced, I thought maybe the very best 
way of defining the problem was to show its impact at various 
salary levels and at various pension levels. As you may be aware, 
in the public service superannuation fund, if you have a total of 
90 points at the moment, 35 years of service and age 55, you can 
retire at full unreduced pension, which is thereafter indexed. 


I have taken the average salary for our bargaining unit, 
$24,000, and then people at higher levels. If you do have 35 years 
and you have retired at age 55, but wish to continue working, the 
current law says that if you had a $50,000 salary and a $35,000 
pension, then you can earn an addition from the public service--it 
has no effect in any way if you work with the private sector or 
someone else--for a total of $50,000. Should section 16 be deleted 
the total becomes $85,000. 


What we found in the federal government was that people were 
sitting at their desks one day earning $40,000 and the next day 
they had $65,000 doing the same job but having pension plus 
salary. What is referred to as double-dipping is currently being 
referred to the parliamentary committee. 


Because government expanded considerably during the early 
1970s to the late 1970s, we have many employees with 10 years' 
service when they reach age 65. In that case, the pension is. 
really very small, but.as you can see, allowable earnings would be 
rather large. Removing section 16 would not help the person with a 
low pension very much at all, but it does prevent possible abuse, 
and, 1 guess, that is the ministry's case. 


Mr. Bell: The principle of double-dipping is different 
to what you have attempted to show with these figures. 


Ms. Aboud: No, it is the same. It is a full-time job 
plus full pension. 


Mr. Bell: I have not expressed it correctly. The 
principle of double-dipping is a principle, if I understand what 
you are saying, that the federal government is now considering. It 
is a principle that applies to everybody. Whether in principle a 
person who has 30 years of pension contributions at the federal 
level should be permitted to retire and then be rehired to obtain 
a higher total aggregate earnings for doing the same work, or 
whether, once that person retires, that position should go to 
somebody else in the work force or a person about to enter the 
work force, is one decision. 


x 
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The other question I thought you had attempted to show by 
this analysis is that it will only really help the people at the 
higher end of pension and not the people who decide, for whatever 
reason, to retire early, and that latter point is more individual 
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than the former point. What I am trying to say is that if somebody 
chooses to retire after 10 years of service that is a choice that 
person makes, and with section 16 deleted, there is the fact that 
he is only going to be able to add another $1, 874. 


Ms. Aboud: No. A person who until now, or until the 
question of mandatory retirement is settled, which we expect will 
be settled in February on the basis of no discrimination, has to 
retire at age 65. He has no choice. 


Mr. Callahan: It has been settled. The decision was 
reported yesterday on the judges. I believe it was anyway. 


Mr. Philip: What was the decision? 


Mr. Callahan: They said they could not make them retire 
at age 75 contrary to the Charter of Rights and Freedoms. 


Mr. Bell: At age 75. 


Mr. Sheppard: I was reading that it depends on when they 
were sporti judges, whether it was before or after 1975. 


Mr. Callahan: I looked at it very quickly. I assumed 
that it was just a general statement that under the Charter of 
Rights and Freedoms discrimination because of age was not allowed. 
I might be wrong. 


Mr. BelU: hevpointiis that adtidsyexpecteds thatethe 
Supreme Court of Canada will in the not too distant future decide 
a principle in this country that one cannot be required to retire 
upon attaining age 65. There is an act that is all near and dear 
to our hearts. Dr. Hill is probably within that group. 


How is that issue relevant to whether or not somebody should 
be topped up in earnings? 


Ms. Aboud: Up until now, a person with 10 years, and 
that is why we carefully choose the 10 years, of service at age 65 
was required to retire. His pension might be pretty low. In this 
case, even with the current section 16, it could top up to a large 
amount of earnings. 


When mandatory retirement is lifted, as you all anticipate 
that the Supreme Court will declare it to be unconstitutional, 
there will be no way to prevent double-dipping. An employee can 
say the Public Service Superannuation Act says, "At age 55 with 35 
years of service, or age 65 with 10 years or more, I can take a 
pension, but I wish to go on working."' You would have the 
situation as described at the extreme right of number one, which 
is really a subsidy for continuing to occupy a job at the time of 
high unemployment. It would be very difficult to justify. 


Mr. Bell: I am trying to keep the issue straight. 
Double-dipping is not relevant to the issue of the Charter of 
Rights and Freedoms and mandatory retirement. 
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Ms. Aboud: It is only not relevant because, until the 
Charter of Rights and Freedoms is deemed to prohibit mandatory 
retirement, any employer can refuse to employ you after 
retirement. They will not be able to do that. 


Mr. Bell: I know, but let us keep them separate. If the 
Charter of Rights and Freedoms is held to apply to provincial 
public servants, there will be fewer people retiring on or about 
age 65. They will try to get back at a higher rate because the 
likelihood is that many of them will stay on unless they are 
induced out by some other means. That is the charter issue. The 
double-dipping issue is regardless of what age a person retires. 
You might say it should be against public policy to be able to 
come back to the same job at a higher rate. 


What about this case? These are the facts of Arthur 
Maloney's case. There was an elderly gentleman who had less than 
10 years' service with the public service and who came back, I 
believe, as one of the commissionaires in the courthouse and 
earned a salary. His pension was low, but he was capped as per the 
current section 16. Arthur Maloney reasoned that it was 
inequitable to someone in those circumstances, when he is back in 
the work force to survive, to limit the potential he can earn. 
That is not your guy at $24,000 with 35 years' experience or 
$50,000 with 10. 


Ms. Aboud: But he would be the guy who today would earn 
$24,000. I looked up his case. I will not mention his name, but he 
was a liquor board employee. 


Mr. Bell: Before he retired. 


Ms. Aboud: He retired when he was 65 in 1967, and you 
will remember that salaries were pretty low then. Then he went to 
work in the sheriff's court. In those years--that is why l 
mentioned double-digit inflation--he was in a particular 
circumstance. He retired at a time when inflation was very low and 
salaries paid to public servants were very low. He was still 
working when he was 74. That is when his case came to the 
attention of Mr. Maloney. 


This gentlemen has not worked for many years now. Today, 
when we are considering amending the act, he would be earning at a 
different rate. The inflation rate is nowhere near where it was, 
so the impact would not in any case be the same at all. Even lice 
were, this person would be 75. If he could not live on his pension 
now, with the removal of mandatory retirement decided, he would be 
able to continue working and earning his full salary. 


Mr. Bell: Certainly after nine years this committee can 
take legislative notice of a change in economic and other social 
circumstances. The bottom line is that you are telling the 
committee and the Ombudsman that the circumstances behind the 
Ombudsman's recommendation and the committee's no longer exists 
and that if you; continue to press; for the amendment, such an 
amendment may effect a result that is qualitatively worse than the 
result that the original recommendation attempted to alleviate. Is 
that right in a long-winded lawyer's way? 
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Ms. Aboud: Yes. In this gentlemen's case he would now be 
able to continue to work if he wanted and was capable of it. 
Obviously he was capable since he worked for nine more years. I 
would say that the conditions, which were very much against him at 
that time, no longer apply. 


Mr. Bell: Dr. Hill or anybody, what do you have to say 
about that? 


Ms. Bohnen: We did not know until a few minutes ago that 
the ministry's position had changed on the merits of the 
recommendation, and we require some time to consider the Civil 
Service Commission's current position and respond to it. 


Mr. Bell: Subject to what members of the committee have 
to say and decide, would you include in your consideration 
inquiries about what the federal government is doing? Again, I do 
recall when the committee looked at this matter initially that 
Arthur Maloney did refer to the then recent legislation in Ottawa 
and he said, "If it is good enough for the feds, it is good enough 
for the province." 


If the feds are taking a second look at it or are already 
doing things about it, I would certainly like you to have 
considered what they think and what they are doing before you make 
your decision. Time does a lot of things. If this is a situation 
where we have kicked it around for so long that it is no longer 
appropriate, let us say so and not take up any more Ob yourglime 
and ours. 


Dr. Hill: I would reiterate my counsel's position that 
we require just a little time to take another look at this. 


Mr. Bell: Can we impose some deadline on you in that 
Tegardmso It can @berarparteolarhe committee's report? 


Ore Hill serves: 

Mr. Bell: How is the end of September? 

Dr. Hill: That is quite satisfactory. 

Mr. Bell: Mr. Chairman, members may have some questions. 
2:40 p.m. 


Mr. Chairman: Any questions? Any further discussion? 
Thank you very much, Ms. Aboud. 


Mr. Bell: We will return now to the Workers' 
Compensation Board. Would you turn to Volume II of your material, 
the last tab in that volume, number 14. 


The Chairman remarked to me when we considered that last 
case that double-dipping is almost as good as what the legal 
profession has--but that is for another time. Some people say that 
is gouging. 
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The committee did deliberate the recommendation-denied case 
9 in camera and decided to support the Ombudsman's recommendation. 
It will be supporting that with its own recommendation in its next 
report. 


We have one remaining item to do, recommendation 9. It deals 
with an individual who suffered symptoms and problems relating to 
his back. The issue you have to decide is whether to accept the 
Ombudsman's recommendation and conclusions. He concluded the back 
symptoms were contributed to and aggravated by his work. You must 
decide whether the circumstances come within the board's 
definition of accidents and within a particular directive that the 
board follows in its adjudications. 


You have a synopsis at the beginning of the material. With 
that introduction, Dr. Hill, with the assistance of Mrs. Catton, 
would you tell the committee what this case is about? 


Dr. Hill: Mr. Chairman and members of the standing 
committee, Mr. W. had been a crane operator for about 14 years. In 
January 1981, he experienced a sudden sharp pain at work. He 
continued working until March 1981, and then laid off because of 
back pain until December 1981. There was no specific accident to 
account for the back disability. However, Dr. A, Mr. W's family 
physician, and Dr. B, an orthopaedic specialist, were of the 
opinion that a relationship existed between the nature of the work 
and the onset of the disabling condition. 


This claim has been denied by the board because there was no 
specific accident in the employment. It is my view that neither 
the definition of accident in the Workers' Compensation Act, nor 
the board's own policy on disablement arising out of and in the 
course of employment, would preclude entitlement. The weight of 
the medical evidence supports a relationship between Mr. W's work 
on the crane and the onset of disabling back pain. I would, 
therefore, urge you to support my recommendation. 


Mr. Bell: Mrs. Catton, are you now going to review the 
specifics of the Ombudsman's investigation, findings and 
recommendations? 


Mrs veCatton:rYes: 


Last week, when the board presented its position on systemic 
problems that Dr. Hill raised in his annual report, there was some 
discussion of the issue of entitlement to compensation benefits in 
cases where there was no specific accident. This is specifically 
known as disablement arising out of and in the course of 
employment or what are commonly considered wear and tear claims. I 
would like briefly to review our understanding of the act, the 
policy and the way in which the board applies the policy before 
discussing the particulars of Mr. W's claim. 


In the Workers' Compensation Act, “accident” includes 
disablement arising out of and in the course of employment. This 
section was included in the Workers' Compensation Act in 1963. To 
assist in the adjudication of claims when there was no specific 
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accident, the board wrote the following policy: 


"Entitlement under the amending act applying to accidents 
happening on or after April 3, 1963, which includes the definition 
of 'accident--disablement arising out of and in the course of 
employment,' requires that the disablement which the employee 
suffers must have some causal relationship to the work being 
performed, that is, it is not sufficient that the disablement 
comes on during work but rather that there must be something about 
the work which can be considered to have caused the disablement to 
come on, such as strenuous work, awkward position, unaccustomed 
strain or even a movement arising out of the work, which is 
reasonable to consider has caused the disablement." 


It is our understanding of this policy that the board could 
provide entitlement for claims when there was no specific 
accident. However, we were often confronted with complaints where 
the board had denied a claim simply because there was no specific 
accident. As a result of these disagreements, the Ombudsman and 
the board entered into an agreement on the issue of disablement in 
1982. I have given the clerk a copy of the agreement and the 
accompanying letters to assist you. Specifically, the agreement 
reads as follows: 


"In determining whether personal injury by accident arising 
out of and in the course of employment is caused to an employee 
under clause 1(1)(a)(iii) of the Workers' Compensation Act, the 
board will not deny a claim solely because either the claimant or 
the board is unable to identify a specific accident, incident or 
event which the claimant alleges caused the disablement." 


The second clause in the agreement which you have before you 
was excluded by mutual agreement. We go on to point 3: 


"The board will not deny a claim solely because the work 
that the complainant was engaged in was repetitive or performed 
for an extended period of time, and the board will have regard for 
the medical opinions in the board file, including medical opinions 
that the board may see fit to obtain." 


By letter of September 1, 1982, Mr. Alexander, chairman of 
the board, advised the Ombudsman that the board was in agreement 
with this statement. However, the board indicated that the policy 
would not necessarily apply to shoulder or spinal injuries. In the 
board's view, the medical literature was not clear on causation in 
the absence of specific claims for shoulder or spinal injuries. 


In response, the Ombudsman at that time advised the board 
that the issue as he saw it was evidentiary. In other words, each 
claim, including claims for shoulder and spinal injuries, should 
have been determined on the medical evidence before the board. We 
are therefore left with the following problem: 


WCB recognizes claims for a number of injuries, such as 
knee, wrist or elbow injuries, where there is no specific injury, 
where there is repetitive movement of.that specific joint. It is, 
however, teluctant to accept claims for back disabilities when 
there is no specific injury. 
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In our view, if you have accepted in principle that the 
board can compensate for any condition which is causally related 
to the nature of the employment, the part of the body affected 
would not preclude entitlement. 


In this case, we have a complainant who is operating an 
overheadycrane-in a steel factory for 14 or 15 years. In the 
summer of 1980, he felt some pain while gardening. He did not lose 
any time from work and did not seek any medical attention. He did 
Rot feel ethatechis) was a signiticant back condition sat that time. 
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In January 1981, while working, the claimant experienced 
sharp pain in the lower back. When he saw his doctor about four 
days after its onset, he complained-of the back pain. At that time 
his doctor advised him it would be an appropriate claim for the 
Workers' Compensation Board. He continued working and did not lay 
off until March 1981. At that time, he began physiotherapy 
treatments on the advice of an orthopaedic surgeon. He remained 
off work until December 1981. He is therefore claiming about nine 
months of entitlement from the WCB. He did not register his claim 
with the board until May 1981. 


Because in his opinion the board must compensate workers who 
have a disability which is causally related to their employment, 
though not the result of a specific accident, the Ombudsman went 
directly to a review of the nature of the complainant's work and 
the medical evidence on point. Specifically, Mr. W operated an.- 
overhead crane. There did not appear to be any doubt the machinery 
in question was old and, according to evidence from co-workers, 
provided a fairly rough ride, which was also the evidence from the 
complainant. 


The worker brought forward evidence from co-workers also 
indicating this crane had a particularly problematic brake pedal, 
which required anybody using it to apply significant pressure. The 
employer disputed any specific problems with the crane and 
attempted to refute the evidence of the co-workers. 


It is our assessment that, although most of the co-workers 
attesting to the problem of the crane did not actually operate it 
on a regular basis, there was sufficient evidence that they had 
enough experience with it and could compare it to others to attest 
to the stiff brake pedal. 


In addition to this evidence, the appeal board, in its 
response to both our 19(3) letter and the Ombudsman's report, 
stated it did not dispute there was some mechanical and 
operational difficulties with crane number 113. The board went on 
to indicate that, although there may have been problems with. the 
crane, this would not have been unusual for Mr. W. Therefore, in 
our opinion, we are left with evidence which suggests the 
complainant was operating a rough-riding piece of machinery which 
would have subjected him to jarring and bumping during the course 
of his employment. 
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To turn to the medical evidence in this case, I first 
referred to''the opinionsom Dr... A, the complainant's treating 
family physician. In a report of June 1982, Dr. A stated, p extoilid 
the complainant that I feit his back pain was caused and 
aggravated by his work aud suggested he start a WCB cWaim’ Gn «a 
later report, Dr. A stated: "There are no ifs, ands or buts here. 
His work caused his symptoms and problems, first documented by me 
in January 19813" 


Dr. B, the orthoraedic surgeon who treated the complainant, 
indicated in a report of September 1983, addressed to our office: 
"hs well, I gather from talking to the patient that this 
particular crane had been noted to be a rough-riding, jarring type 
of crane, and I would think this would likely, in a back that is 
prone to flare-ups of muscle spasm, be a very aggravating factor 
and would likely precipitate bouts of back pain and be poorly 
tolerated." 


In contrast to these supportive opinions, the WCB section 
medical adviser stated, and this is his complete report: ''The 
injured employee has degenerative disc disease at L5-S1l. However, 
no work-related incident occurred to cause aggravation of this 
condition.” 


Therefore, in our view, we have two medical opinions which 
support a relationship between the nature of the work and the 
disability. The opinion of the Workers' Compensation Board doctor 
is dependent on the fact there was no specific injury to have 
caused an aggravation of his condition. We therefore feel the 
weight of medical evidence supports a relationship between an 
aggravation of his pre-existing condition, diagnosed as 
degenerative disc disease, and the work he was performing. On this 
basis, the Ombudsman found the WCB decision was unreasonable and 
recommended payment to the complainant. That is the basis of the 
case. 


There are two problems the board raised during our 
investigation I would like to deal with now. First, the board 
questioned the validity of the family physician Dr. A's opinion 
because, as it characterizes him, he was hardly impartial. There 
is no doubt there is no love lost between this doctor and the WCB. 
That does not necessarily negate the quality of his medical 
opinion. In our view, his medical opinion should stand. 


There is also a concern on the part of the board about the 
worker's delay in reporting the claim. Clearly both doctors in 
this case feel that the worker was very honest and had a great 
deal of integrity. He felt, to begin with, that his disability 
would not be prolonged and so he went on sickness and accident 
benefits provided by the company. 


The other position that the doctors have enunciated for him 
is that cases of this nature have a long duration and it is much 
quicker to get sickness and accident benefits, so he proceeded by 
that route rather than be without an income. 


The facts of this case support the position that these 
claims take a long time to adjudicate. His accident was in 1981. 
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It is now September 1985 and he has never received any money from 
the WCB. 


Mr. Bell: Mrs. Catton, before questions, you had 
distributed some additional material this afternoon, an exchange 
of correspondence between Mr. Morand when he was Ombudsman and Mr. 
Alexander when he was chairman. What is the relevance of the 
material to the Ombudsman's recommendation in this case? 


Mrs. Catton: That is simply our position and our 
agreement on the whole question of disablement arising out of the 
course of employment. That was the original agreement and the two 
letters, one from Mr. Alexander and one from Mr. Morand, go on to 
qualify that agreement, but the agreement still stands. 


Mr. Bell: Are you saying that when you measure the 
circumstances of this case against that agreement, it should come 
out for entitlement? 


Mr st ecaltton.! =Les. 


Mr. Bell: Do you want to explain more specifically why? 
You should give the committee members some more background to that 
exchange and agreement because, with perhaps two exceptions, none 
of them was previously aware of it. 


Mrs. Catton: I did that briefly, but’ specifically, if 
you note the last part of the agreement, it says the board will 
have regard-for the medical opinion, including the medical 
opinions that the board sees fit on the file. In this case we have 
three medical opinions. Two support the claimant; one does not 
teally address the issue, because the doctor was looking for a 
specific accident. 


Mr. Philip: Refresh my memory on this. Is this a 
unionized company? 


MrevrCGatton. «res, Cit. 18. 


Mr. Philip: Would the union not have not have advised 
the worker immediately that he should protect himself by filing a 
claim with the WCB while at the same time filing for sick benefits? 


Mrs. Catton: There is no indication in the file that the 
complainant ever approached the union for assistance. The claimant 
in this case, you should recognize, was employed by this company 
for 23 years before the onset of this disability. He never lost a 
day's work in those 23 years and was reluctant to file for 
workers' compensation in the first place. 


Mr. Philip: So he would more than likely have taken the 
advice of the personnel officer, who would have suggested that he 
go on sick benefits. 


Mrs: Catton: I do not know whether anybody actually gave 
him advice. He also was under the impression, and it is clear in 
the transcripts of both the appeal board and the appeals 
adjudicator hearing, that to get workers' compensation you had to 
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have had an accident. He visualized an accident as blood or 
falling down. He said, "Without blood, how could you say l had an 
accident?" He did not understand the Weiler concept of accident in 
terms of the Workers' Compensation Act. 


Mr. Philip: Is it your experience--I know it has been 
mine--that it is very difficult to get the board to accept 
something where you do not have this individual incident that you 
can point to? What is the experience of the Ombudsman? Are large 
numbers of these cases coming up? Are they filtering all the way 
through in spite of the agreement between the Ombudsman and the 
board? 


Mrs. Catton: The problem continues with back injuries 
and shoulder injuries. It is not difficult for a tile setter to 
get compensation for bad knees or a man who is laying rugs, who 
uses a kicker to stretch the carpet, to get entitlement, but for 
spinal injuries there certainly appears to be some reluctance on 
the part of the board to grant entitlement. 


3 p.m. . 
Mr. Philip: Can you put any numbers on this? 


Mrs. sCatton: \No,e 1) amysorry .glbacannol. 


Mr. Bell: I would like to ask Mr. Emmink or Mr. 
Warrington, with whatever material you think is relevant and 
appropriate, to explain the board's position. 


Mr. Emmink: I think the board's position is stated fully 
and completely in the chairman's letter of June 28 to Dr. Hill. 


Mr. Bell: Can you pause? That is at page 1/7 of the 
material. That is Mr. Alexander's response to Dr. Hill's tentative 
report with tentative recommendations? 


Mrs Emmink: That°is correct; yes. 
Mr. BellseOkay.. 


Mr. Emmink: If there is anything I can add to that to 
clarify it, I would be happy to do so. 


Mr. Bell: Can you save us some time? Can you give us a 
distillation of what he says in that letter? 


Mr. Emmink: No. I think the letter has to be taken in 
its entirety. To try to distil it would be to detract something 
from that, and I would be reluctant to do so. If you like, 1 can 
read it into the record. 


Mr. Bell: No, I do not think we need to do that. Does 
the letter say anything that his March 20, 1985, letter, on page 
33, does not say? 


Mr. Emmink: March 20, 1985? 
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Mr. Bell: His response to Dr. Hill's report. Page 33. 
Mr. Emmink: It says quite a bit more than that letter. 
Mr. Bell: Give me the bottom line. Does it say more? 


Mr. Emmink: Yes. The June 28 letter is really a detailed 
response to each of the submissions made by the Ombudsman. It 
explains and identifies some of the evidence on the board's file, 
particularly that evidence obtained first hand from the 
complainant, that played a part in the board's deliberations. It 
refers to some of the medical evidence and the reasons the board, 
although having regard for the medical evidence, did not accept it 
for the purpose of determining there was a causal relationship. 


Mr. Bell: Mrs. Catton and Dr. Hill relied on, in some 
manner, the so-called agreement on subclause 1(1)(a)(iii) of the 
act that Mr. Morand and Mr. Alexander reached in 1982. You heard 
her say the position is that the facts of this case come within 
that agreement. What does the board say about that? 


Mr. Emmink: I agree. The board did have regard for the 
medical evidence. 


Mr. Bell: What about the other three? 

Mr. Emmink: I do not believe the first part applied. 
Me. Bell: “Sovituis not relevant. 

Mr. Emmink: Not in the board's view. 


Mr. Bell: Can I look at Mr. Alexander's March 1985 
letter before we decide how much to go back into the specific 
evidence. On page 33, third paragraph, second sentence, Mr. 
Alexander says: "The board is satisfied that, in order to be 
considered compensable under subclause 1(1)(a)(iii) of the 
Workers' Compensation Act, the onset of a back disability must be 
associated with something unusual or strenuous which can 
reasonably be considered as the cause of the disability. While 
reference has been made to a stiff brake pedal and to the bumping 
and jarring movement of the crane as being factors of some 
Significance, in the context of the complainant's employment, 
these factors were not unusual." 


What Mr. Alexander appears to have done in that paragraph is 
to paraphrase directive 2. Would you agree? 


Mr gEmmink=AYes, (tovansextent. 

Mr. Bell: By that answer, I think you have anticipated 
what I am going to ask. It appears that he describes the board's 
decision on the basis that the factors were not unusual. 


Mr. Emmink: Unusually strenuous. 


Mr. Bell: I am just reading the last sentence. 
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Mr. Emmink: The last sentence of what? 
Mr. Bell: Of the paragraph we just looked at. 


Mr. Emmink: Yes, these factors being the strenuousness 
or awkwardness were not unusual. 


Mr. Bell: Again, I am looking at the paragraph and I see 
the words “unusual or strenuous'' in the second sentence and I see 
only the word "unusual" in the third sentence. 


Mr. Emmink: Yes. 


Mr. Bell: He appears to be describing that as the basis 
of the board's decision. 


Mr. Emmink: I suppose you can draw that inference, but 
that is not correct. It has to be unusually strenuous or awkward. 


Mr. Bell: Let us look at the directive. Members, turn to 
page 29 of the material, which is page 5 of Dr. Hid sereporu.g ic 
sets out, halfway down the page, the directive we are concerned 
with. About seven lines down, the directive speaks of the factors 
that must be present when it says, ''There must be something about 
the work that would be considered to have caused the disablement 
to come on, such as strenuous work." Let us just stop there. 


Mr. Alexander in his letter does speak to strenuous. Correct? 

Mr. Emmink: Yes. 

Mr. Bell: The previous response the board refers to and 
relies upon, not only medical opinions but also certain evidence 
which it believes supports a finding that nothing about the work 
was strenuous. 

Mr. Emmink: What do you mean, the previous response? 

Mr. Bell: The 19(3) response. 

Mr. Emmink: Yes. Okay. 

Mr. Bell: That is a factual’ issue. 

Mr oemminik: nates. cOoLvcecct. 

Mr. Bell: The directive then goes on to say, after ‘such 
as strenuous work," “awkward position". I do not see anything in 
Mr. Alexander's response that deals with awkward position. What 


does the board say about that? 


Mr. Emmink: I do not believe there was an awkward 
position. 

Mr. Bell: "Unaccustomed strain." That does not appear to 
have been considered by the board. 


Mr. -Emmink: that is righ. 
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Mr. Bell: What do you say about that? 


Mr. Emmink: I do not think there was any unaccustomed 
strain. 


Mr. Bell: How about the last, "Movement arising out of 


the work which is reasonable to consider has caused the 
disablement'"'? 


Mr. Emmink: Such a movement has not been identified to 
us. 


Mr. Bell: Dr. Hill has identified some. ‘Application of 
brakes in the manner described." 


Mr. Emmink: Which one was it? Which movement? 


Mr. Bell: He looks at this agreement that Mrs. Catton 
has just reminded us of and says, "I do not have to show you one. 
movement." That is how the committee has understood that agreement 
to be workable, to say, 'We are not going to disentitle because 
the complainant or the Ombudsman cannot refer to one specific 
movement, either unusual, awkward or strenuous, or otherwise." 


Mr. Emmink: That agreement should really be read in the 
context of the chairman's letter of September 1, 1982, to Dr. 
Hels how iteexplains’ it. 


Mr. Bell: Why? Why can the committee not look at the 
agreement itself? 


Mrs. Catton: For clarification, these two letters, the 
letter from the chairman and the one from the Ombudsman at that 
time, agreed to delete that section 2. I explained that. 


pe LO> p.m. 

Mr. Bell: Sorry. That is when I was out. 

The board's position is quite simply, because the 
complainant is not able to identify one specific bump, one 
specific jar or one specific movement as causing the symptoms, the 
board will not recognize this claim. 

Mr. Emmink: No. We are saying for this complainant there 
was nothing strenuous, nothing awkward about the work which would 
reasonably have led to the disablement. 

Mr. Bell: How is that different from what I just said? 

Mr. Emmink: I think you said even a movement or anything. 

Mr. Bell: No, I said, because the complainant could not 
identify within the language of the directive one specific 


incident-- 


Mreaecominke: That is right’. 
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Mr. Bell: In general terms-- 


Mr. Emmink: For back injuries, for spinal problems, and 
to an extent for shoulder problems, there has to be something 
unusual. There has to be the element of having exceeded the 
physiological norm. 


Mr. Baetz: Is there anything on record to describe more 
fully this “mean machine" that this man was operating over the 
years? Is there some description by his fellow employees? How long 
was he on the machine? Was that the only machine that was in use, 
and was this the only claim against it? What was it, a Caterpillar? 


Mr. Emmink: I can provide a detailed description of the 
machine as provided by the employer who checked out this machine 
at a point after this claim arose. If you wish, 1 can read that. 


Mr. Baetz: Is there anything on record as to how this 
man's fellow workers felt about it? Did they describe this as a 
rough job? 


Mr. Emmink: I can provide you with the information given 
by witnesses. I can also provide you with the employer's comments 
on those witnesses' statements. The statements of the witnesses-- =» 


Mr. Baetz: Maybe it is in here. Maybe I should have read 
it, but i didinot get! a chance fo. 


Mr. Emmink: We have a number of them. I will delete the 
names. é 


"IT Mr. Blank, a senior crane operator for over 15 years on 
crane 113, have complained to the foreman and the superintendent 
as to the conditions of operating the bridge (plucking). Due to 
this condition the foot brake must be used more often and with 
greater force. This has resulted in discomfort in my left leg and 
back. My family doctor knows of my back problems and has medical 
records. 


The board does not dispute that the brake pedal was stiff. 
This was subsequently determined by the employer as well. What we 
do have a problem with is the claim that this crane was an 
unusually rough, bumpy, jarry type of machine. That was not 
conclusively established to the board's satisfaction. I can go 
through the rest of the witness statements. The witness statements 
make reference-- . 


Mr. Baetz: The witnesses being his fellow employees who 
knew him and knew the machine? 


Mr. Emmink: Yes, they are his fellow employees. They had 
also on occasion used this crane. 


Mr. Henderson: They knew of the injury at the time they 
were making these statements? They had not independently 
complained of the crane? . 


Mr. Emmink: They came forward, I suppose, as a result of 
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the investigation that was done. 


Mr. Henderson: Is it fair to say they may have come 
forward partly to help a colleague? 


Mr. Emmink: I suppose that is a factor. This man was 
apparently well regarded by his co-workers. 


Mos. Gatton: To clarity thatjemost oi the sstatements 
from the six or seven co-workers indicated that at one time or 
another they had complained to the foreman about the condition of 
the brake pedal in the crane. The foreman, in his letter to the 
Workers' Compensation Board, acknowledged, "I have had one of the 
senior operators at 113 complain about this condition--that it is 
too difficult to operate the brake." 


He goes on to say that no one has ever complained that this 
is a source of back pain. In fact, it is very evident they 
complained independently of this situation about the condition of 
the crane. The company does not acknowledge that anybody 
complained except for this one senior crane operator. 


Mr. Henderson: You are sitting down when you put the-- 
Mr. Emmink: Yes. 
Mrs. -Catton: You could be standing also. 


Mr. Emmink: You have the option, whichever is more 
comfortable. The consensus of opinions from the witnesses seems to 
be that there was a stiff brake pedal and the board does not 
contest that. We accept that, but how you get from a stiff brake 
pedal to a back problem has not been addressed medically. 


Mrs. Catton: There is also evidence from one of the 
co-workers that: "As well, I feel the uneven floor in the crane 
has resulted in back problems. Till today, nothing has been done 
to improve the floor condition of the crane." 


In addition to that there is evidence from the orthopaedic 
specialist that the complainant would have been in an awkward 
position while operating the crane. He would have been in a 
stooped position sometimes when he was sitting down. On other 
occasions, especially when it was cold, he would have to lean 
outside the window of the cab to make: sure he did not hit anything 
while lifting things. There would be a lot of movement at that 
time. 


Mr. Emmink: Mr. Chairman, could I read into the record 
the employer's investigation of his crane and his description of 
how a person uses the levers and pedal? It might help the 
committee to visualize this. 


Mr. Bell: Is it part of the material the Ombudsman 
considered? 


Mr. Emmink: Yes. It is part of the board's file. 
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"Crane 113 runs in a north-south aisle, 105 feet wide, 
approximately 400 feet long, and is normally occupied in charging 
ten-ton coils of steel to number 3 Pickle line entry end. Coils 
are either picked up and stocked for charging or charged directly 
to the unit. This crane operates within a 250-foot distance 98 per 
cent of the time and in a normal eight-hour period would handle 60 
to 80 coils, sometimes twice. During this same normal eight-hour 
period number 113 crane would also remove scrap, using an 
electromagnet, two to four times per eight hours. 


"In all operating instances mentioned above, the crane can 
be operated very comfortably from a sitting position, with the 
crane controls at a comfortable arm's length (elbows at the sides 
of the abdomen). All bridge, hoist and trolley control levers are 
sepa easy to operate. The control levers move with very little 
effort. 


"There is no bouncing or jolting involved in the operation 
of this crane, and the crane rails are and have been in good 
condition. Occasionally this crane is required to assist in repair 
work, either during operating shifts or during regularly scheduled 
maintenance turns. Delays on number 3 Pickle line average 13 per 
cent of operating hours and this crane would be involved in 5 to 6 
per cent of them. Maintenance turns are each Thursday during the 7 
to 3 shift, and the crane work load would be approximately 40 to 
50 per cent of the eight-hour shift. 


"During periods of repair, assistance or maintenance work, 
the operator could, depending on his individual style, be required 
to stand for a period of time during the repair, in order to gain 
a view ot the work area below him. Occasionally, the _operator may 
have to lean forward out of the cab for vision. In order to 
operate this crane, the operator must walk up 53 stairs." 
Somewhere else in the file I recall seeing it is not 53, but 72, 
but in any event: "He would normally do this twice per shift, a 
total of twice up and twice down." 


With regard to the brake pedal, they say: ''There is one 
other item I should mention about the operation of this crane. The 
foot brake is used often by the operator and is a little stiff. 
The foot brakewistised*tovaidl an vstopping athemeranem>midzeutravel 
and is depressed by the operator's left foot. 


"T have had one of the other senior operators of 113 crane 
complain about this condition (that it is too difficult to operate 
the brake) but never has this individual told me that this is a 
source of any back soreness. Mr. Blank has not complained to me 
about the operation of the foot brake."'--Mr. Blank is the 
complainant--"I know of no other workers who have been similarly 
affected.» That “is, “similar lytaitected ito itheecomplainant. 


Mrs. Catton: Just to give a sense of balance, I would 
like to read into the record the employee's description of the 
Operation of the crane. This was the evidence presented at the 
appeals adjudicator hearing before the Workers' Compensation Board. 


3320 opaule 
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“Question: Can you tell us about this faulty brake? What is 
faulty about it? 


"Answer: The faulty brake is very stiff and you have to 
press ali the time with your left foot very hard. 


"Question: Could you compare it to other cranes or have you 
operated other cranes? 


"Answer: On other cranes I don't have to operate too many 
times. I was learning on crane 113. That's why I don't know the 
difference. 

"Question: What you are saying is the brake is faulty. Can 
you give us a little bit more explanation why it's faulty? You 
know you've got a brake in a car. You've got a brake in a 
snowmobile and brakes on-- What is faulty about it? What is stiff? 
Can you can explain it in more detail? 

"Answer: Yes, the brake is stiff and special when you have 
to press on them. Every lift you do, every movement you do, what 
you do, you need all the time the brakes to control the crane. 


"Question: How many times a day would you have to press the 
brake roughly? Three, four, five times? 


"Answer: Over 100 times. 


"Question: Are you always sitting or are you standing 
operating this crane? . 


WiVewer-uia@uioel standing. alt 1 “sitting on the crane. 


"Question: Could you show us either, here on the table? 
Could you--could we-- You go out there where we could see you? 


"Answer: Yes. 
"Question: Could you show us how it works? 


"Answer: My brakes I have to operate with my left foot. I 
have to press more often with the side and to all my strength. 


"Question: What happened when you pressed the foot? 
"Answer: It's very very stiff and very hard. 


"Question: Are you saying--and I want you to clearly 
understand it--are you saying you have to use extra physical force? 


"Answer: Yes, you have to use more strength. 
"Question: What about the floor of the crane? 
Wirewer: The tLoor of the crane is not straight. it's uneven. 


"Question: Would this cause your body to be in an awkward 
position while standing. 
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"Answer: Yes. You don't stand right. 
"Question: What about the drive mechanism of the crane? 


"Answer: The crane is on the runway. I'm quite sure the 
adjudicator, when he was on the road, and that, has seen a crane. 


"Question: Is it a smooth-riding crane or bumpy-riding crane? 


"Answer: The crane where I drive 113 is very old and very 
bumpy. It's not smooth at all. 


"Question: When you're standing, could you show us the 
position where your left foot would be in relation to your right 
foot in relation to your lower trunk? 


"Answer: Yes, I standing most~time. This way 1 operate on 
the brakes. 


"Question: Where are your hands? 
"Answer: My hands are on the control. 
"Question: Where is your head? 


"Answet: My head is, well, I looking out, I have to look 
where my railcar area is. I have to look all over really. 


"Question: Are you looking through a window? . 
"Answer: I look through a window. Sometimes is glass, cold, 
especially when is cold. Sometimes we have to open window. We have 


to look out the window and to see what we have to do. 


"Question: When you are making a lift, how much weight would 
bevaglatt “roughly 


"Answer: About 10 tons or maybe more. 
"Question: When 10 tons is being elevated by the crane's 
mechanism, does it cause the crane cab to do anything or the 


brakes to do anything? 


"Answer: Yes, it bounces with the weight. It's bouncing all 
the time. 


"Question: What's bouncing--the weight of the crane cab or 
the bridge? 


"Answer: Bouncing the whole cab, the bridge. 
"Question: Can you describe the bounce? 


"Answer: It's a--you know there's a bounce when you're in a 
ecangand youshiteauruce 


"Question: Is it a steady bounce, when you have got a bad 
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spring in a car, or is a gentle bounce? What kind of bounce do you 
have? 


"Answer: It's a very hard bounce, specially it bounces to 
eon the rails.” 


That is basically his description of-- 


- Mr. Bell: Is this an examination with somebody in your 
erfice. 


Mrs. Catton: No, this is the hearing before the board, 


the second letter of appeal. 


Mr. Philip: Why would he would only have to use the left 
Poot? Ls athe: brakesnot inefront-<of the controls, or)in front of 
the levers? 


Mrs. Catton: I do not know. I assume that is how he 
brakes. It have never been in a crane. 


Mr. Chairman: Mr. Henderson is next. Have you concluded, 
Mr. Baetz? 


Mr. Baetz: For now, yes. 


Mr. Chairman: Dr. Henderson, Mr. Hayes, Mr. Sheppard, 


Mc. Morin and Mr. Pierce. 
Mr. Henderson:.Is the position of the Board-- 
Interjection 


Mr. Henderson: Mr. Philip keeps pointing out that that 
is not» thesnature of my occupation, that I do not consider it 
relevant either. 


Is the position of the Board that the stiff brake pedal and 
the bumping and jarring of the-crane did not fall into the ~ 
category of being something about the work which can be considered 
to have caused the onset of the disablement or is it the board's 
position that maybe it did, but that kind of cause and effect 
telationship does not make it compensable. It is also the board's 
position that, because there was degenerative disc disease anyway, 
bumping and jarring is not the factor in deciding whether it is 
compensable. 


Mr. Emmink: It is sort of a combination of all three. 
The board's position is that here we have a man with underlying 
degenerative disc disease which first became symptomatic in a 
noncompensable context, that is, when he was gardening in the 
summer of 1980. Since that incident, according to evidence he 
himself gave, he continued to have periodic episodes of back pain 
which he would treat with a heating pad, aspirins or whatever and 
it would go away in a few days. 


Then came the exacerbation of pain in January 1981, which 
happened to occur while he was at work. The board is of the view 
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that fact does net make it compensable, it is rather a natural 
progression of his degenerative disc disease. There is nothing 
about the circumstances under which that pain recurred to lead the 
board to the conclusion it was an employment accident. 


Mr. Henderson: Suppose we come at it from the other 
direction: 1f a physician who saw the complainant before all this 
occurred had known he had degenerative disc disease because he had 
found X-ray evidence of it or something, and then found out he was 
a crane operator and heard the crane had a stiff brake pedal and 
did a lot of bumping and jarring and so on, would not most 
physicians, anyway, say: ‘For goodness sake, you had better change 
jobs," or, "That is going to aggravate your degenerative disc 
disease?" 


A physician might not say: "Stop gardening.'' He might say: 
"Be careful of the way you garden," or, "Don't lift sacks of 
potatoes" or something, but would not most physicians say: Se Livat 
crane you are operating is going to get you into trouble if you 
have degenerative disc disease," from everything I have heard 


about the nature of the crane? 


Mr. Emmink: I do not know if the nature of his job was 
really brought home to his doctors until well after the event. , 


Mr. Henderson: I realize that. I am just asking it as a 
hypothetical question around the cause and effect business. 


Mr. Emmink: I am not a doctor myself. What you are 
saying makes sense. If a doctor is aware he has degenerative disc 
disease and it has advanced to a certain stage at which it is 
likely to become symptomatic rather easily, he may have some 
general advice with respect to back strengthening exercises to 
protect the vulnerable discs or some other procedures. 


Mr. Henderson: I think that is true, but apparently the 
question here is whether there is something about the work which 
can be considered to have caused the disablement to come on. I am 
just wondering if we can remove it slightly from context in order 
to get a better fix on it. Most physicians would Say: "That crane 


is likely to cause some of your symptoms to come on. It seems to 
me some physicians might give that advice. 


Mr. Emmink: Traditionally, when we have looked at this 
type of thing we have looked for something--had there been a very 
sudden, sharp jar, immediately followed by a sudden onset of pain, 
then we would look at it as being an aggravation of an underlying 
condition. 


I know the Ombudsman has alluded to there being a sudden 
sharp pain, but it seems to me this was a version that came to 
light well after the fact. If we go to the worker's original 
report of accident, there is really no mention of that on the form. 


Again, I can tead it into the record for the committee's 
information. He talks about having visited the doctor for a yearly 
company checkup and mentioning that at the end of each shift his 
back caused him pain and the doctor examined him. In other words, 
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there wasn't anything specific. He was complaining to the doctor 
about noticing gradually increasing pain over a period. 


ps: 305p.m. 


Mr. Henderson: Let me ask this question then. It seems 
to me that with these kinds of back injuries that involve 
aggravation of degenerative disc disease, there is a progression 
in steps and on the occasion of something that aggravates or 
causes minor injury--not minor in an overall sense but minor steps 
in the progression of the injury--on the occasion of any one of 
those episodes there may or may not be a sudden experience of 
pain. You may get suddenly a jar and a real flood of pain but you 
may not. You may get exacerbation of some process of pathology in 
the back but later on--a few hours or a few days later--you get 
muscle spasm and tissue reaction and that is when the pain really 
starts. It is analogous in a way to the experience most of us have 
had of wrenching your back when you are doing something and you 
notice it or you may not, but a day or two later all of a sudden 
you cannot move. 


I do not know whether it is necessary that he would have 
experienced a sudden flush of pain or whether it is more relevant 
that there was something in jerking. From the sound of it, the 
crane was jerking him around an awful lot. 


Mr. -Emmink: The important point is that if it was 
jerking around a lot, it had been jerking him around for 14 or 15 
years and that for him, this was not unusual. He was accustomed to 
fe. It is like the construction worker who is used»to slugging 
bricks or carting a heavy wheelbarrow. If that I did that for a 
day I would be in agony but that fellow is accustomed to it. He 
has been exercising those muscles for years. 


Mr. Bell: --may help Dr. Henderson because that last 
example puts the issue. I am not sure all the committee members 
have all that before them. When directive 2 speaks of unusual, 
awkward--something about the work--there are two contexts of 
unusual or awkward. It is unusual in a general way for the average 
person and there is the context of being unusual in the specific 
job. 


The board's policy is that when it examines these cases to 
determine whether to allow grant entitlement, it looks at the job 
and its specific activities and has to find something else, 
something unusual or awkward. Probably the best word is something 
different than the usual activities. 


An example we have used before--I know Dr. McCracken likes 
the example and I will change it from Dave Stieb to Jim Clancy 
because he just came off tendonitis--if Jim Clancy was a scheduled 
employee under the act and he was disabled because of pain in his 
tight throwing shoulder, the board would not grant entitlement to 
him if it determined that the usual pitching motion, which 
everybody acknowledges is a motion that is unusual or awkward to 
the normal arm, that if it was caused solely by his usual pitching 
motion--isn't that correct? 
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Mr. Emmink: I have to be guided by Dr. McCracken shaking 
his head. 


Mr. Bell: I thought last year you said Dave Stieb's 
normal pitching motion would never result in a symptom that was 
covered. 


Mr. Emmink: What we said there, and again Dr. McCracken 
can correct me, is that the pitching motion is an example of where 
the body is exceeding the physiological norm. Is that comect? 


Dr. McCracken: This is essentially what I was going to 
say. I do not have Hansard in front of me from last year but it is 
my recollection that when we were talking about baseball pitcher's 
elbow, I was using that as an example of when a joint exceeds 
normal physiological limits. In other words, the stresses that we 
know are applied to a baseball pitcher's elbow are such that, in a 
certain number of pitchers, as they continue to pitch ball and 
exceed their physiological limit, a time comes when an injury 
occurs. The definition of injury is where there is tissue 
deformation which becomes permanent. 


Mr. Bell: Given that circumstance, if anyone who has had 
elbow teconstruction was a scheduled employee under the act, would 
he teceive compensation for that injury? 


Dr. McCracken: I would deem that to be the same as the 
claims the board allows for tendinitis, tenosynovitis, and for 
people who are doing repetitive types of work with. power 
screwdrivers, drills and things like that. I believe we allow 
something like 300 or 400 cases of that type per year. 


Mr. Bell: So is it correct there are some movements the 
board Considers to be so unusual, so foreign to the average body 
movements, that if injury occurs and can be identified, 
compensation will follow? 


Dr. McCracken: Yes. 


Mr. Bell: There are other movements, I take it, where 
the board has said those movements are not unusual or totally 
foreign to the human body in respect of which it will not allow 
compensation. Those, I take it, include being jarred up and down 
in a crane, if one is jarred up and down in a crane, or applying a 
aca brake pedal in a crane with or without a full load going up 
or down. 


Mr. Emmink: In this individual, that was not unusual. 


Mr. Bell: Would the circumstances Dr. Hill has found 
about the person's job performance and activities be compensable 
to anybody operating a crane? 


Mr. Emmink: Yes. For instance, it would apply to a 
supervisor in the office who sat behind a desk all day and because 
of a labour dispute had to operate that crane. 


Mr. Bell: That is an easy one; that is not that person's 
10D. 
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Mr. Emmink: ‘Thateds right? 


Mr. Bell: But can any crane operator in this province, 
as far as the board is concerned, qualify in these circumstances? 
Can he receive entitlement for an alleged back or any other type 
of “injury'’ as a result of being jarred up and down in a crane, or 
applying a stiff brake pedal, in the circumstances that Dr. Hill 
believes? 


Mr. Emmink: I am not going to answer that because I do 
not know how to. You are asking me to make a generalized statement 
when we are required by the act to consider each case on its 
individual merits. 


Mr. Bell: I thought you told me in your earlier answer 
it does not consider that any crane operator who is jarred up and 
down in a crane, or applies a stiff brake pedal, would ever be 
considered. 


Mr. Emmink: That is, barring any unusual elements in the 
hypothetical case. If there was nothing else but the circumstances 
you describe, then I would say no. For there to be a jar or a bump 
that is compensable, it has to be a different jar or bump than the 
person usually experiences. For there to be an application of a 
stiff brake pedal, it would have to be an unusual application of 
that stiff brake pedal; unusual from what he usually does. 


Mr. Bell: For a back? 


Mr. Emmink: I am not sure how a stiff brake pedal 
relates to a back. 


Mr. Bell: I am not an orthopod either but I know lots of 
them who will say that application and that movement has the 
Pocentialefor Jalbl sorts of things. l-amjnot sure that is«relevant. 
I want to know so that committee members can understand your 
context of an unusual operation. 


Mr. Henderson: Let us leave out Clancy and think of a 
boxer. Nobody would argue that, since it is in the line of his 
usual occupation to get blows on the head, if he got a blow on the 
head that killed him or disabled him the disability would not be 
attributable to his occupation. Would it not? 


Mr. Emmink: That represents exceeding physiological 


fimits,oDr. Henderson. 


Dr. McCracken: In other words, you are getting permanent 
tissue deformity in the form of haemorrhage into the brain. 


Mr. Henderson: Is that not the question we are talking 
about? What is different about this guy is that he had 
degenerative disc disease. It is like a boxer who had an aneurism 
to start with but, as I understand it, it would not affect the way 
the board considers it. 


3:40 p.m. 
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Dr. McCracken: Dr. Henderson, I think you have 
introduced another figure in the equation when you mention berry 
aneurysm, because there we are dealing with a pre-existing 
condition, not necessarily a disability. The question that would 
have to be answered in that hypothetical case is, “Was the blow 
sufficient and was it of a correct physical nature that it could 
be construed that the blow caused sufficient change of internal 
cranial pressure to be the final factor to rupture the 
pre-existing berry aneurysm?" It is very complicated. 


Mr. Henderson: Is that not exactly the question we are 
asking here? Did not the jarring and bimping of the crane and the 
stiff brake pedal, given that he had degenerative disc disease, 
constitute something about the work which aggravated the 
pre-existing pathology such as to cause disability? 


Dr. McCracken: Yes, in that Context from a medical 
standpoint, the decision made when the board physician looked at 
the case at the request of the claims adjudicator was that the 
environment of the crane operator, the crane cab in the course of 
his work, did not exceed physiological limits. In other words the 
vibration, if there was vibration, and the pressure he was 
exerting on the brake pedal were such that they did not amount to 
exceeding those limits where one would expect tissue deformity to 
occur on a permanent basis. 


Mr. Henderson: Given that he had degenerative disc 
disease. 


Mrs. Catton: May I ask a question for clarification? 
Could you tell me where the section medical officer said that? 


“Dr. McCracken: It is in the file. He said he was unable 
to establish any cause-and-effect relationship. In effect, that is 
the basis of establishing a cause-and-effect relationship. 


Mrs. Catton: Did he not say he could not identify a 
specific accident? 


Mr. Emmink: Yes. He said no work-related incident 
occurred to cause aggravation of this condition. 


Mr. Henderson: Surely the physiological limits become 
very difterent if you have degenerative disc disease than if you 
do not. 
Dr. McCracken: You still have to have tissue deformity. 
Mr. Philip: Did the board's medical officer who made 
that decision ride on the crane to examine whether or not the 
vibrations were insignificant? 


Dr. McCracken: I cannot answer that. 


Mr. Philip: I find it hard to know how he can come to 
those conclusions without even visiting the site. 


Mr. Emmink: Neither did the attending doctor nor the 
specialist. 


0-27 


Mr. Hayes: I have ridden these cranes. 1 know a crane in 
so-called good working order has a lot of bumping and jarring. 
This indicates they were lifting 10 tons. When you lift 10 tons, 
you do get jarred somewhat from the lift. There is a lot of 
repetitive motion. I do not really know how you can say this crane 
was--l think you mentioned the word "comfortable." I have not yet 
seen one of those overhead cranes that was comfortable. 


Mr. Emmink: Those were the complainant's words. 


Mesitlayes:O To" covar little! firthersonsMr-ePhilip’s: point, 
did members of the compensation board actually go and look at the 
crane, or did they just accept the evidence from the corporation? 


Mr. Emmink: We had evidence before us that we felt was 
sufficient to adjudicate the claim, so we did not send someone out 
Eomride it. 


Mr. Hayes: For example, you do cover claims for a person 
using an air tool or air gun, not the jackhammer so much, but 
where there is a lot of repetitive motion? 


Mr. Emmink: Oh, yes. 
Mr. Hayes: You have accepted those claims? 
Mir vesninm inics: oY eis 


Mr. Hayes: You do not feel there was any repetitive 
motion by the crane .operator? 


Mr. Emmink: We are dealing with a different body part. 
Generally when you have the operator of the air tool, you have a 
disability involving the hand, the wrist and, in some cases, the 
Blpowsuinat,.cas leeunderstand, it, is quiteca bit) different from the 
back, or even the shoulder for that matter. 


Mr. Hayes: In other words, you are saying that if a 
person is continually twisting or turning or going forward and 
packWard, 1 it is the back that is injured you are not’ going to 
accept that claim, but if it was some other part of the. body you 
would? 


Mr. Emmink: The back is designed to do that kind of 
thing on a day-to-day basis. You are not asking the back to do 
something it was not meant to do. Whereas with the vibrating 
tools, the body was never meant to withstand exposure to that sort 
of thing on a prolonged basis without suffering some problem. 


Mr. Sheppard: How old was this man? 
Mrs. Gatton: He was 45 years old in 1981. 
Mr. Sheppard: The board said he was up 72 steps, /2 
feet. What Kind of crane was it? I presume it was anywhere from 40 


Homo ‘tow 0 skeet sinetheraix:. 


Mrs. Catton: I do not know, sir. It is an overhead crane 
so it runs on tracks above the main work area. 
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Mr. Sheppard: It has to be a big crane to LitcedOtconss 
Mrs. Catton: I would think so. 


Mr. Sheppard: Usually before becoming a crane operator 
you are what is called a grease monkey, because it is very 
difficult to get a crane operator's licence. When you are up 40 or 
50 feet high, it is a lot different operating a crane than it is 
operating a bulldozer. 


It is a lot rougher operating a bulldozer that is building a 
new road ot has an earth mover on it than it is operating a crane, 
because you have to be more careful when you are 50s e60eed Oateet 
in the air. I would have to question why he would even be 
operating a crane if his back was bothering him. 


Mrs. Catton: The first evidence, and this is his own 
evidence, was that the first back pain he had was in the summer of 
1980. It went away, he did not lose any time off work, and then 
the pain became more severe. In January 1981, he was laid off. In 
March 1981, on the advice of an orthopaedic specialist, and to the 
best of my knowledge, he had not gone back to operating a crane. 
It was a progression of the disability as opposed to somebody who 
started off day one operating the crane with a bad back. , 


Mr. Sheppard: You said he had to lean out the window. I 
have a few machines at home too. Even if it is winter time, most 
of these machines now have air-conditioning or windshields with 
heat to clear them. I question whether he would be leaning out of 
a window at 70 feet in the air. If he was, I would question 
whether the labour board would let him do something such as this. 


Mrs. Catton: I do not know anything about new cranes. He 
started to operdte this) crane! in wl9oGeelt istat Veasty beyecars: 
Maybe they have changed the construction of cranes. I do not know. 


Mr. Sheppard: Going back even that far-- 


Mrs. Catton: There was no evidence that it was 
air-conditioned; no evidence at all. 


Interjection. 

Mrs. Catton: There is no evidence that I know of anyway. 

Mr. Sheppard: Can you tell me what size crane it was? 

Mrs. Catton: No, I cannot. Maybe Mr. Emmink can answer. 

Mri ebmminks athe emp loyers do not actually describe the 
crane, except to say what it does and to refer to the fact that it 
will pick up a 10-ton weight using an electromagnet. 

Mr. Sheppard: Lifting 10 tons, they would be very 
careful leaning forward and going back. It would be a lot easier 
and it would not be nearly as hard on you if you were driving a 


D7, D8 or D9 bulldozer. I would give you a little advice. The next 
time, have a look at the crane and have a look at a D8 or D/ in 
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action. That would give some idea of what evidence you are hearing 
in the future. 


m2200p.m, 


Mr. Hayes: I do not know whether Mr. Sheppard has been 
up in one of the cranes or not. There is a lot of difference being 
up in one of those cranes. There is a lot of pressure on that 
individual up there. You have people underneath you, obstructions 
and things like this. I do not know the work area, but I do know 
that when you are sitting in a bulldozer you are sitting more like 
this here. In a crane, you are leaning and stretching and having 
to look in all directions. There could be a lot of stretching. 


It is a lot different when you are up there because you are 
running steel on steel a lot of times. With your little weld or 
seam or whatever, you are going to get a certain amount of bumping 
and jarring even when travelling with the crane, never mind having 
a load on its) Iit»can be a very rough ride on an individual. 


Mr. Sheppard: It is the same as the man with the brakes. 
You are not going to hit the brakes very hard but if you are 
driving a D7 or D8, you would hit the brakes a lot harder because 
you are closer to the ground. There is a big difference. I 
question when they say, "The brakes were hard to push in and they 
were not as hard as some of the other cranes because they had 
hundreds of cranes." You are not going to be pushing those brakes 
that hard to make any sudden jerk, because anything could happen. 
As you say, there are people down below. 


Mr. Hayes: If I may, the witness said the brake was very 
hard and stiff. The supervisor also admitted to this, did he not? 


Mrs. Catton: The supervisor admitted that somebody other 
than the complainant had complained about the stiff brake pedal. 


Mr. Morin: My question has already been answered. 


Mr. Pierce: I have a couple of questions for 
clarification. Does this crane operate on only one shift? 


Mrie< (Gatton: I do not know. 


Mr. Pierce: We make reference to other operatots who 
have run the crane: for very short periods. This guy has been on 
the crane for a number of years all by himself. Were there no 
witnesses who had replaced him during vacation periods, or is it 
used only on an eight-hour shift? There must be somebody else who 
tuns this crane. 


Mrs. Catton: There is co-worker 2. When the company had 
Cutbacks--this is his statement: "I have been a crane operator for 
many years. When the time comes to cut production, I am usually 
assigned to crane 113. I have complained time and time again to 
the foreman as to the conditions of the foot brakes but there has 
never been any improvement of these brakes. The crane is old, the 
foot brakes stiff, resulting in pain in my left leg and back." 
This is signed by a specific co-worker. 
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Mrz) 'Pierce:! Lsithateparteof,.our) mateni al? 
Mrs. (Gatton: INGmeiie 1 snc. 


Mr. Pierce: I am reading co-worker 2 on page 15 of the 
material supplied to us. It says: "Co-worker has not operated 
crane 113 since approximately 1968 except for the occasional 
shift. The only record of back problems is related to a specific 
incident on crane 174." 


Mrs. Catton: That is the employer's evidence concerning 
. SSS | PS ae . 
this person s testimony. 


Mr. Pierce: I have no evidence from the Ombudsman on 
Operator 2. 


Mrs. Catton: We did not specifically address all of that 
information in our report because we were under the impression the 
board had accepted that there were both mechanical and operational 
difficulties with this crane and that it was an old crane. In 
fact, the employer acknowledged at the appeals adjudicator hearing 
that it was an old crane. We have assumed everybody had accepted 
that there was-- 


Mr. Pierce: I would agree that it has to be a relatively 
old crane if it is operating with a manual foot brake. Overhead 
Cranes are now operated with solenoid-operated, magnetic-type 
brakes and not dependent upon a man standing on the brakes to stop 
the crane, particularly when he is carrying a 10-ton load. 1 am 
sure that is not the norm today in the steel mills or anywhere 
else where there are cranes that lift a 10-ton load and have it 
swinging from a pendulum, whether it be 20 feet off the ground or 
60 feet. 


I am very concerned that this is the only operator who has 
been on this crane for any length over the period that he has been 
an employee of this company and that it is only run on an 
eight-hour shift. It sounds like a reasonably large company if it 
has more than 1,000 employees, yet it runs only during the day. In 
a steel mill, it does not seem very possible or very right to me. 
There has to be somebody else running this crane as well. 


I spent a fair amount of time on overhead cranes, both in 
control cages aswell’ as just sitting -invthe cranevand running it 
with a manual set of controls, and there is no question in my mind 
that there is a lot of vibration, regardless of whether you are 
carrying five or 10 tons, and at the point of lift when the crane 
inches its way up. 


In the same respect, there are minute controls so the lift 
is very slow at the start and then picks up in speed. However, it 
depends on the type of crane; there are a hundred different types 
manufactured. That information is not available to us here; so we 
do not know what he was operating with. Was he using hand lever 
controls on av®ftriction brakelto lite thebiloadsmorawasil it a 
magnetic control? 


Mrs. Catton: Just to simplify the issue: The question is 
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whether there is jarring and bumping while operating this crane. 
You are suggesting, without a doubt, whatever kind of crane it 
might be, there would be some vibration and jarring when he is 
moving the crane. 


Mr. Pierce: I do not agree with the board's opinion that 
the back was made to be shifted back and forth 1.5 million times 
over a lifetime, because that is the way the joints are. I would 
be hard pressed to find a doctor who would tell me that my back 
could be shoved forward, backward and sideways a million times in 
my life and I would not have trouble with it. I do not go along 
with that idea either. 


There is room for some question of whether the human back 
can stand the types of things to which it is subjected in the case 
of this crane. I have to assume it is an old, dilapidated piece of 
machinery. 


Mrs. Catton: Let us assume it -is an old crane and the 
company keeps it in reasonably good repair, but that does not 
eliminate the very real possibility or probability that there is 
bumping and jarring when you are operating the crane. 


lp. prervées Exactly... 


Mrs. Catton: There is enough evidence to suggest clearly 
that the brake pedal on this machine was stiff. The electrician 
who repaired it acknowledged to the appeal board that he had to go 
in and try to repair the brake pedal a number of times because it 
was stiff. Another co-worker stated he would not operate the crane 
because of that problem. 


Werdid!not sdetaileall ‘that sinformation ssimply sbecause) vin 
our view, the appeal board has accepted that there were both 
operational and mechanical difficulties with the crane. We assumed 
it was given that there were problems with it and that there would 
be jarring and bumping. 


Then you go to the medical evidence. The doctors 
acknowledged the jarring and bumping and said this could cause an 
aggravation of the condition and therefore there should be 
entitlement. 


Mr. Pierce: Just a point; I would doubt very much that 
an electrician would be doing repairs on a manual brake; it would 
be a mechanical problem. Co-worker 4 is an electrician. 1 do not 
understand the relevance of the reference to him in this case. It 
says: "On the odd occasion I may go for a ride on the crane for a 
few moments to ensure that the problem is rectified." He would not 
rectify a mechanical brake problem. If anything, it would be a 
mechanic who would ride on the crané and check out the manual 
brake. I see some gross errors in finalizing the report here. I do 
not think anybody has done a good job on either side. 


Mr. Poirier: I have had an interest in environmental 
health and the conditions of employment, especially in the 
operation of heavy equipment. I was the founding president of the 
Prescott Farm Safety Association, and I am a farmer myself; so I 
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know there is a direct link between the vibration of the seating 
or standing position in operating heavy equipment, whether it be a 
erane orda tractor. 


I know how many millions of dollars are being and have been 
spent by manufacturers to design the seating and operating 
position of equipment, especially farm equipment. l know for a 
fact there is medical evidence that links the driving position and 
posture and the controls to back problems. I have seen films of 
what happens to a farmer's spinal column because of the vibration 
as he drives along in a tractor. 


4 milks 


Last night I was reading that 80 per cent of all North 
American adults will have problems with their backs at some point. 
I do not think the kinds of driving conditions you have in a 
Grane, ea.D/, a bulldozertorewhatever are normal thangsetosexpece, 
considering the limitations on the condition of the human back. 


Right now, as we are talking, there are people operating 
heavy equipment who are doing what is described as the usual body 
movements, and because of those usual body movements they are 
having back problems. That is a fact of life. There is enough 
medical evidence that I have seen myself, without even being a 
doctor. It is reasonable to assume that in this case, and in other 
cases, after 15 years of operating this crane, it would be normal 
that he could have this. back problem caused by it. 


A lot of my farmer neighbours have back problems. When 1 
operate my tractor all day long and push on my left brake all the 
time, especially when I operate close to a pit without wanting to 
go into that pit, I press damned hard on that brake pedal. I have 
a lower back problem at night when I go back home, and that is 
from one day's operation. 


I fail to see how you can disconnect and throw this case 
right out the window this way. There is too much evidence to 
relate that to normal life, after 15 years of operating a crane 
high up in the air. Look at the mechanics of being 40 or 50 feet 
up in the air andlifting#agl0=ton sload-|)Theresdisia hell ofeaqtot 
of vibration up there, no matter how you cut the cake. 


In your normal day's operation of a simple tractor, you do a 
lot of contortionist acts for which you could be in the Guinness 
Book of World Records. You twist to the left, you twist to the 
right, forward, backward, you look back. It is very hard on the 
back. To this day, John Deere and Ford of England have spent 
millions trying to find the ideal tractor seat, because cheat 
spinal column is getting a hell of a lot of battering. 


Mr. Baetz: The board, if 1 understand this, stakes its 
case on the fact that the only diagnosed condition is a 
degenerative disc disease. In other words, as I read it, you are 
saying that is why this man has a problem; he has a disease, a 
degenerative disc disease. From there. you seem drawn to the 
conclusion that, for that reason, you do not feel obliged to 
compensate. 
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I hope I can state the question properly. The question in my 
mind is that even though it is a disease creating problems for 
this person, is there not also a work-related aspect to his 
situation? 


For example, if this same person with the degenerative disc 
disease were a watchman in that same steel company, or wherever it 
is--l presume he is working in a steelyard--he would stand or sit 
all day and could carry on his functions quite easily. Obviously, 
he would not be coming to you for compensation. 


Now we are back to the job-related situation; because his 
job is such that it has aggravated the symptoms of his disease, 
would that not make him eligible for some assistance? 


Disease is something to which we are all subjected, and you 
can argue it is not work-related, but the fact that he has to work 
and has worked in the position means he has been vulnerable for 
some 14 years. Because he is vulnerable to problems arising from 
his disease under conditions that are job-realted, should you not 
consider some compensation for him? 


I am not being very articulate here, I realize. 


Mr. Emmink: No. I understand exactly what you are 
saying, Mr. Baetz. You have made yourself very clear. I must admit 
I am inclined to think much along the same lines where there is a 
situation such as you have described. I am so inclined except for 
the legislation, which requires that there be an accident. The 
board has taken the position that in this case there has not been 
an accident. 


Mr. Baetz: There has to be an accident? I thought we had 
heard yesterday or the day before that there does not have to be 
an accident; it can be a situation at the place of work. 


Mr. Emmink: "Accident'' is defined in various ways in the 
act. 


Mr. Callahan: It says "accident, incident or event." 


Mrs. Catton: As part of the legislation, "accident" is 
defined in three ways. Mr. Emmink has it in front of him. 


Mr. Emmink: ''Accident' includes a wilful and 
intentional act not being the act of the worker, a chance event 
occasioned by a physical or natural cause and disablement arising 
out of and in the course of the employment." It is this last-- 


Mr. Baetz: What is that last one? Read that a little 
more slowly. 


Mr. Emmink: "Disablement arising out of and in the 
course of the employment." 


Mr. Baetz: Then that is not necessarily an accident or 
something that took place at one given event. 


Mr. Emmink: Precisely. 
Mr. Baetz: It is over a period of time. 


Mz. Emmink: In some cases that is true--where the 
physiological norm has been exceeded. That is where we differ. The 
board has taken the position in this case that the physiological 
norm has not been exceeded for this individual. 


Mr. Baetz: It has been exceeded for this individual, 
because he has a degenerative disc disease. The work he has been 
in foc all these years obviously exceeds the norm, because it 
eventually made him an invalid, or at least he could not go back 
to work. 


Mr. Emmink: Except it all started at home when he was 
gardening. 


Mr. Baetz: I know that is in the report. The first real 
problem he ran into because of his disease happened in his garden. 


Mr. Emmink: Planting trees, I think. 


Mr. Baetz: Under the tree or wherever. If he had been a ’ 
watchman, he could have overcome that problem. He would have gone 
back to work. He would have been-- 


Mr. Emmink: This man did too. He went back to work and 
lost no time as a result of the gardening incident. 


Mr. Baetz: Until he ran into more problems. 
Mr. Emmink: It became worse. 
Mr. Baetz: These then were strictly work-related. 


Mr. Emmink: He claimed sickness and accident benefits, 
and that complicated things for us. He did not claim compensation. 


Mr.) Baetzs “Pvgather “his English@isnot the®@greatestumile 
thought, “Well, he is not going to be a complainer; he will take 
the easy way out''-- 


Mr. Emmink: I know reference has been made that the man 
did not understand English, but on his claim for compensation he 
gave English as the language he preferred to communicate in. He 
did not require an interpreter. He had several conversations with 
our staff where there was no difficulty in understanding him. I do 
not know that we can raise a language barrier as being the cause 
for him not having reported things when perhaps he should have. 


I think he himself, from the word go, did not know what his 
back problem was related to. He does not seem to have had an idea 
until after he got into a discussion with his doctor. His doctor 
said, "I think this is related to your work," and he said, ''By © 
golly, I think you are right.'"' The events from that point on led 
to why we are here today. 


0-36 


Mr. Baetz: My feeling for the moment is that his doctor 
is tight. Even though he had that vulnerability, that disease, the 
problem that took him to a doctor eventually was related to his 
job. He would not have gone if he had been a watchman. 


4:10 p.m. 


Mr. Emmink: Neither I nor the board has any doubt that 
the doctors, both the family doctor and the attending specialist, 
believe it is related to his work. The board does not agree, and Il 
suppose it is for this committee to decide. 


Mr. Chairman: Thank you. 


Mr. Henderson: I found myself putting a fair amount of 
weight on the degenerative disc disease and then I got wondering 
about that. Was there good hard X-ray evidence of degenerative 
disc disease, or is it possible that the physician simply assumed 
there was so much disability arising out of the injury? That there 
must be would beg the whole argument, of course? I am assuming 
that there was good X-ray evidence. Is that so? It refers to 
L5-S1, so I assume they found something on that. 


Mr. Emmink: Yes. I can respond to that, Dr. Henderson. 
The X-rays of the lumbar spine taken by the specialist showed a 
marked decrease in the L5-S1 disc height. No other abnormalities. 
Pedicles- appeared to be normal. 


Mr. Henderson: So he had a collapsed disc, or something 
Hike that. 


Mr. Emmink: Yes. I do not know if it was--yes, it 
probably was. There was no indication of a prolapse or anything 
fake that. 


Mr. Henderson: No. That was my first question. The other 
one is, is he asking for only sickness and accident benefits, or 
is there an issue of disability, total, permanent, and so on? I 
think it was mentioned a moment ago, but let me make sure I 
understand if it is relevant--maybe it is not relevant to what the 
committee has been asked to do. 


Mr. Emmink: If this were a case the board had accepted 
on the basis of aggravation, we would accept it on the basis that 
the compensible accident, if it were a compensible accident, 
temporarily aggravated the underlying condition and entitlement 
would cease once he reached a pre-accident state. So the question 
that we would have to determine is: When, if ever, had he reached 
a pre-accident state? It may be that he never reached a 
pre-accident state, in which case likely benefits would be ongoing 
and there would be a pension award. 


Mr. Henderson: I was coming at it in a different way. If 
he has progressive degenerative disc disease, one would assume 
that sooner or later he is going to get into trouble anyway. But 
he got into trouble sooner, faster, and more acutely, because of 
the nature of the bumping and jarring of the crane. He would 
therefore be entitled to some sickness and accident benefits, and 
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so on, presuming that at some point the disease would have caught 
up, or maybe would not catch up, but it would run concurrently. Do 
you follow what I am getting at? 


Mr. Emmink: Yes. It is extremely difficult, 
administratively, to take a situation such as that: and say,, “At 
this point in time, you likely would have reached this state 
anyways, even if you had not had the aecidenti. : syhatais ia 
difficult position to take and an even more difficult position to 
defend. That is why the board, in accepting these types of claims, 
has not used it, and has said instead, "We will pay you until you 
reach your pre-accident state." 


Mr. Henderson: If he never reaches the pre-accident 
state-- 


Mr. Emmink: If he never reached the pre-accident state, 
then he could go on and receive benefits as if there had been no 
underlying condition, except in some cases there may be a 
reduction on permanent disability assessment to him. 


Mr. Henderson: If the man has a chronic progressive 
illness--and | suppose degenerative disc disease is one--but a 
more obvious one, such as leukemia or something, and his 
symptomatic state is aggravated by an injury, he could end up 
being pensioned for the rest of his life for something that 
fundamentally had nothing to do with the work place. 


Mr. Emmink: Yes. The classic example of that would be 
diabetes, for instance, where somebody sustains a cut finger or a 
cut foot and has underlying diabetes, and the cut is compensible. 
It becomes gangrenous and there has to be an amputation. Those 
types of cases would be accepted by the board. 


Mr. Baetz: Would be? 
Mrvchmuminke eves: 


Mr. Callahan: When I initially read this, I thought that 
the suggestion of the board was that the gardening had created the 
problem. I was just going to give you an example. 1 have the same 
back problem-- 


Interjection. 


Mr. ©Caldahanz® Alli awantitomknowaiseikas) lesiteheresigit 
am entitled to workers' compensation. You are telling me that by 
sitting here and listening to all this and having to sit here and 
get that back problem that I would not be compensated, that Eins 
would not be an-- 


Mr. Emmink: It depends on whether or not you are 
exceeding the physiological norm by sitting here. 


Mr. Bell: If the pain was not there, you would probably 
seti dt olm.elnated syunusuar. 


Mrve Callahan In@anysevente— 
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Mr. Baetz: Have you thought of resigning? 
Mr. Callahan: Never. It is going to be Liberal forever. 


I had to look at this other piece of information I did not 
have before I left a little while ago. It seems to me an agreement 
has been reached that the board will not deny a claim solely 
because either the claimant or the board is unable to identify a 
specific accident, incident or event. Surely, if this is not a 
specific accident, it is an incident or event. 


Mr. Emmink: Except when it comes to backs. If you read 
the chairman's letter of September 1 that accompanied that 
agreement, it will put it all into perspective for you. 


Mr. Callahan: Have you got something against backs, or 
what? 


Mr. Emmink: I have nothing against backs. I do not know 
what I would do without one. 


Mr. Callahan: There is a principle I was discussing with 
Mr. Bell and 1 am not sure it applies to this. It is called the 
"pregnant fishwife.'' You take your victims as you get them. If 
you tun down somebody who happens to have an existing disability, 
you are stuck with it. 


Mr. Emmink: Sure, and the board does that where there is 
‘an accident. : 


Mr. Callahan: Then I have no difficulty whatsoever. I 
can draw a conclusion very quickly in finding that this back 
problem was exacerbated by the crane. I do not know what all the 
debate about it is. Help me stand up quickly, too. 


Mr. Chairman: Is there any further discussion? May we 
have a player! : 


Mr. Baetz: Could I ask just one more question? What is 
° Sa | SRO ° 
this person's situation today? 


Mrs. Catton: He is back at work but in modified work. At 
least up until 1984, he was not working on a crane. He was working 
as a labourer. 

Mr. Baetz: In the same company. 


Mra. Gattontaves. 


Mr. Baeta: So in very practical, everyday terms, 
supposing he were to get his compensation here-- 


Mrs. Catton: He would get nine months of full benefits 
when the doctor said he could not work for sure. 


Mr. Baetz: During which months he did not get anything. 
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Mr. Pierce: Minus his sickness and accident. 


Mrs. Catton: Yes. The compensation board agreed to pay 
the sickness and accident money he had already received. 


Mr. Baetz: I see. 


Mrs. Catton: But there is a possibility that the board 
might assess him for a permanent disability award, recognizing he 
had a pre-existing condition, and might reduce it, if they 
determined that he had not returned to his pre-accident state. All 
he is asking for is the nine months of benefits. 


Mr. Bell: Mr. Baetz asked the question I was going to 
ask. You are going to leave it to the board's discretion entirely 
whether anything beyond nine months is appropriate. That is within 
the scope of your recommendation. 


Mos. Catton iat oer rence 
Mr. Chairman: Is the committee prepared to go in camera? 


Mr. Bell: Members, before the committee does go in 
camera, Mr. Warrington and Mr. Emmink, thank you very much again 
for your always very thorough assistance, and thanks to Dr. 
McCracken and your other associates. 


This is the last time Linda Bohnen will appear before you, 
probably in any capacity. Linda came back and assisted = DrveHi lt 
for this specific purpose. She is no longer with the Ombudsman's 
office. I hope I can thank Linda on your behalf for the assistance 
she has provided to the committee for a lot of years now. She has 
been particularly helpful to Dr. Hill and his predecessors and to 
the committee. You will have a big job, sir, finding a replacement 
next time. Thanks, Linda. 


Ms. Bohnen: Thank you very much. 

Mr. Sheppard: Mr. Chairman, could we ask her where she 
is getting her next promotion? Where are you going, to work for a 
ministry or out on your own, or what? 


Ms. Bohnen: I am mostly taking care of my daughter. I am 
a housewife. 


Interjection: Great job, first class. 

Mr. Philip: Well done. Is that a kind of double-dipping? 

Ms. Bohnen: You would have to ask my husband that. 

Mr. Bell: Mr. Emmink, you had something to add. 

Mr. Emmink: Yes, a very brief comment. First of all, Il 
would Like to add my appreciation and that of Mr. Warrington, I am 
sure, for Linda's assistance in dealing with the board over the 


years. This will probably be my last appearance before the 
committee as well and quite definitely Mr. Warrington's. I would 
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like to say I have enioyed these sessions. I found them 
interesting and challenging. I know we have not always agreed, but 
I have a good deal of respect for the committee process and I have 
enjoyed it. 


Mr. Warrington: I agree with Mr. Emmink's comments, Mr. 
Bell and Mr. Chairman. Thank you very much for your co-operation 
and help to me. 


Mr. Bell: I do not want to unduly prolong it. Forgive 
me, I did not realize this was potentially your last attendance. I 
thank you both. Provably the best compliment I can pay you both is 
to say I work harder for these Workers’ Compensation Board 
sessions than I do for any of the others and the reason is the 
high calibre of assistance and the full preparation that you both 
bring to the committee. So again, thank you. 


Mr. Gallanan; [| have got a couple of questions, Mr. 
Chairman. People seem to all be leaving now I have just come here. 
Has it got anything to do with that or what? The second one one 
is: When is the party? I cannot miss that one. 

Mr. Emmink: You will be invited. 


The commiteee continued in camera at 3:21 p.m. 
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ANNUAL REPORT, OMBUDSMAN, 1984-85 
(continued) 


Mr. Chairman: Will the committee come to order. I call 
on the counsel. 


Mr. Bell: The committee met in camera yesterday to 
deliberate on Dr. Hill's complaint number 14. It has decided to 
accept and support the recommendation of the Ombudsman and will be 
making reference to that in its next report with an appropriate 
recommendation. I do not think anything more needs to be said 
about that case. 


The committee has yet to deliberate and make a decision on 
complaint number 3. Although it has made a decision in principle 
on number 1, it has to deliberate further respecting certain 
practical matters. We do not have anything more to say publicly on 
that. 


Mr. Zacks: Was there any decision on the environment 
matter: 


Mr. Bell: Yes, thank you for reminding me. The committee 
deliberated and decided that it was appropriate in the 
circumstances to make a recommendation to the ministry that the 
matter be assessed on its merits, and that in the circumstances it 
was only fair to all of the parties that it be done by some 
independent means. It would be equally important to be fair to the 
ministry as well as to the complainant. The ministry should not be 
open to any further comment upon a second decision, that it 
somehow had prejudged the issue. That is all we can say now, that 
the details of reference will be contained in the report. 


About four matters remain on the committee's agenda. I do 
not have any particular order for dealing with them. Let us deal 
with the shortest one first, the jurisdictional challenge. You 
have provided us with a copy of the high court decision, which all 
members have. I understand from Mr. Zacks that you anticipate an 
appeal by the board on that decision. 


Mr. Zacks: The boards indicated earlier that they would 
consider an appeal. 


Dr.-Hills That is far from being positive. 
Mr. Zacks: We have to wait and see. 


Dr. Hill: We have to wait and see. There is no immediate 
indication they are going to do that. 


O-2 
Mr. Bell: I have always adopted the principle that the 
sub judice rule applies until after the appeal period has expired. 
It has not as yet. It is better to defer any discussion of that 
until we know. Can you advise the committee through me in writing 
as soon as it is known whether-- 


Mr. Zacks: Of course. 


Mr. Bell: If an appeal has not been launched, then the 
committee may want to make some comments. It is obvious you are 
vety pleased with the decision. 


Dr. Hill: Absolutely: 


Mr. Bell: It follows the Ontario Court of Appeal 
decision of the Ombudsman respecting the Health Disciplines Board 
decision of Mr. Justice Morden. It also has applied in some way to 
the Supreme Court of Canada decision involving the British 
Columbia Ombudsman as to the nature of decisions, and functions of 
governmental organizations that you are entitled to include as 
part of your jurisdiction: 


Unless you have comments or questions in a general way, l 
recommend that we defer this. 


Mr. Shymko: Agreed. 
LOs1OCasm. 


Mr. Chairman: Any comments? The recommendation is 
accepted. 


Mr. Morin: Does this mean that because the Ontario 
Labour Relations Board has challenged the office that all the 
others will follow suit? I am thinking of the Health Disciplines 
Board. Remember when there were a large number of files held in 
abeyance? I am thinking of the Ontario Flue-Cured Tobacco Growers' 
Marketing Board. We had to hold on. Is this the same? 


Mr. Zacks: No, there has not been any repetition of that 
experience. No other quasi-judicial tribunals have jumped on the 
bandwagon. 


Mr. Morin: Do you expect they will? 
Mr. Zacks: I have been given some indication by at least 
one board that they are extremely interested in the outcome of 


this decision and are waiting to see what happens with it. 


Mr. Morin: I am thinking specifically of the Ontario 
Municipal Board for instance. Do you think they may challenge you? 


Mr. Zacks: No, I do not expect they will. 
Mr. Bell: There is one item on the committee's agenda 


that you have to consider. I am catching you by surprise on this 
sir, forgive me. It has to do with the special report that the 
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select committee tabled in the Legislature about two years ago on 
human rights. I am asking you for comments for obvious reasons, 
because of your background and reputation in this area, but, 
members of the committee, that report is included in tab l(c) of 
the material. That is the entire report. 


Just by way of a brief background-- 


Mr. Zacks: Excuse me, could we have a copy of that. We 
are at a disadvantage. We do not have it. 


Mr. Bell: One of us will get you one. I do not think it 
is necessary for you have the report for the purpose of this 
discussion, but we will get you one. 


Those of you who were members of the House will recall the 
background. In May 1980 Jim Renwick put forward a motion. The 
motion was to request that this committee consult with various and 
appropriate groups and report back to the assembly on ways in 
which, and I will quote, ‘this assembly may act to make its voice 
heard against political killings, imprisonment, terror and 
torture." 


The committee was given a fact-finding exercise and a 
request to consult with appropriate individuals and bodies. The 
committee undertook that. 


I should say that resolution was given a full debate. I know 
Yuri participated. The resolution was passed unanimously and those 
who spoke to the resolution from all three parties, endorsed it 
completely and wholeheartedly. 


The committee undertook the task and met with all of the 
persons it believed appropriate, our United Nations 
representatives on both the human rights committee and commission, 
and various groups such as Amnesty International. Ian Scott in his 
capacity as the representative for the International Commission of 
Jurists, appeared before you. All of them endorsed the principle 
that the Legislature of Ontario or any provincial Legislature in 
this country, has some duty to take notice of, and to do something 
about that problem. 


It was not intended that there be any formal legislative 
process, nor that there be a regular time on the Orders and 
Notices for the debate. I think, given what is going on in South 
Africa now, sanctions by this province and others are probably a 
great example of how provinces are able to get involved. 


This committee reported back. You have the report. It 
recommended quite simply, and this is found on page 13 of the 
material, that there was a need to make the assembly's voice 
heard, and that there was a duty in that respect. It concluded 
that the best way to assist the assembly on an ongoing basis was 
by a committee. Not surprisingly, it recommended that its term of 
reference be expanded, in the terms as set forth on page 13: 


"The committee shall, when it considers necessary, consider, 
review, report, and recommend to the Legislature on ways in which 
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the assembly can act to oppose and condemn acts of political 
killings, imprisonment, terror and torture and any other acts 
which may be included in any covenant or document to which Canada 
is or may become a signatory; and, in particular, the committee 
shall have the power to consult with, and if deemed appropriate, 
establish formal relationships with, and provide actual support to 
governmental and nongovernmental organigationss-eg 


"The committee shall further have the power to receive, 
consider and review specific examples of the kinds of actions 
herein mentioned and, if deemed advisable, to report thereon to 
the Legislature with any recommendations for actions." 


In that way, I guess it is a watchdog, a bit of a 
conscience, and certainly the agent of the Legislature. 


The report was never debated. I am sure all of you know the 
background and the reasons better than 1. It was felt at the time, 
that the government did not want to give that responsibility to a 
select committee. It might be seen to be a derogation of the 
responsibility of the executive branch of government. In any 
event, it was not done. 


On the order paper for this committee, Dr. Hill--and I 
invite your comment--is the question of whether this committee 
wants to retable this report with an addendum saying, ''Please 
debate and please consider, because we Still chink eu 1s an 
appropriate way to proceed." I know I have caught you offguard, 
but do you have any comments that might assist? 


Dr. Hill: I did not come prepared to discuss it, and I 
have not yet read it thoroughly. I remind the committee, in terms 
of thinking about it, that the functions and the role of the 
Ombudsman are certainly consonant with the Universal Declaration 
of Human Rights and the 32 articles. As I mentioned before--and I 
think I passed those articles up to you--many of our duties are 
certainly in line with the Universal Declaration of Human Rights. 
We are promoting it constantly, through the very things we doqal 
would think that might have some effect on your role, and being 
able to work in a compatible way with the kinds of things the 
Legislature is considering. ; 


For example, I notice Mr. Peterson took certain action 
regarding the banning of South African wine, and Il noted there has 
been quite a bit of discussion on South Africa. I think we should 
consider and debate it, and I would like to come in with a 
statement of where I would stand on this, and what I think you 
should perhaps do. I need a little more time to do that, however, 
having been sort of caught offguard by this. 


Mr. Bebl:e Gothinkmathat, isisappropriatepesiuemlCeisemy 
doing, and I shifted gears on you. Your predecessor declined to 
comment at all, for his own good and sufficient reasons. I 
thought, knowing your background and the principles you have 
stated you are going to follow as Ombudsman, that you might want 
an opportunity of commenting. 


Dr. Hill: I would like to make my comments more formal. 


0-5 


I would like a little time to think about them, and an opportunity 
to make a more formal statement. I certainly have a very strong 
and supportive view of a lot of this, based on my background and 
my thinking in the whole area. I would like to set it out in a 
more formal way, put it before you in a more formal way, and make 
my recommendations formally. 


Mr. Bell: Thank you. 
20:20 a.m. 


Mriieshymko: As Mr. Bell pointed out; ‘this resolution was 
a resurrection of an earlier one presented by the late Mr. 
Renwick, prior to the format we see now. The concern we all 
shared, as members of the select committee, was the fact that 
repressive regimes in the world today are very sensitive to public 
pressure, especially to opinions formally espoused, and 
resolutions passed by institutions of our parliamentary 
governments or parliaments or legislatures. 


One could argue that only the national government of a 
specific country, in this case the federal government, would have 
the sole jurisdiction to deal with international affairs. 
Therefore, it would not be appropriate for provincial governments 
to be involved. 


We did have a letter from Mr. MacGuigan, who was the 
Minister of External Affairs at the time, and commended the 
appearance before this committee of our Canadian UN representative 
on the Human Rights Commission, and had no reservations about 
provincial legislative assemblies voicing opinions from time to 
time. There would be nothing wrong with the involvement of 
provincial parliaments, to highlight certain plights in the area 
of human rights, imprisonment and torture that we, from time to 
time, do pass. 


I think, Mr. Ombudsman, your reference to the present 
Premier's decision to boycott certain products in this province is 
a sensitive reaction to concerns. We have had resolutions by the 
Legislative Assembly unanimous many times when individual members, 
either by private member's resolution or otherwise, by a request 
by the House leader or the leader of a party, would have the 
support of the House on certain issues. 


I recall the situation in Afghanistan, and the late Osie 
Villeneuve's resolution that passed. It was quite appropriate that 
governments at the provincial level were involved. We felt it 
would make a great deal of sense if we would provide some 
uniformity, and allow some input through this committee, which 
seemed to be the normal channel. 


The frustration was even highlighted at the federal 
government level, where there was no body or committee that really 
dealt with human rights violations. The standing committee on 
external affairs and defence, which is about the only appropriate 
committee that would have a human rights subcommittee, never had 
one. They did occasionally set up a subcommittee on Latin America, 
to look into that area of concern. There was a sort of a committee 
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to monitor Helsinki, which was really a club of senators and 
interested members of the House of Commons. They had no 
legislative clout in reporting to the House of Commons. We felt, 
since there was a vacuum at the federal level, this province 
should start setting up some framework along this line. 


Mr. Chairman, I would seek your guidance or that of counsel, 
or Mr. Philip, or veterans of this assembly. Was a report ocisbihis 
committee, having been tabled, ever blocked from discussion? 


Messe Philip:aLt. was blocked-- 


Mr. Shymko: Have all of the reports that were presented 
and tabled by this committee been discussed, or have they not? 


‘Mr. Philip seNoy they ave mot. 
Interjection: This is the only one. 


Mrs Philip: I will) letayoustinish,; andethensigwidl 
comment. 


Mr. Shymko: My understanding is that all of the select 
committee's teports were tabled and debated. They may not have 
been debated at the length we normally would have expected, but 
they were allowed for debate. This special report was not debated 
on the basis of a decision of the House leader at the time, and l 
recall both myself and the last chairman, Mr. Runciman, tried to 
convince our House leader that it would be appropriate to have 
this discussed. The reasons that were advanced were the following, 
and I can tell you this specifically because there is nothing 
secret about it. 


The federal government had announced it would set up a 
permanent subcommittee of the standing committee on external 
affairs and defence to deal with human rights. The argument of the 
House leader was that since there was a statement at the federal 
level that such a committee would be established, there was no 
point in doing the same thing provincially. 


The only reference I saw to the establishment of such a 
committee was prior to the June meeting in Ottawa of the 
specialists dealing with basket 3 of the Helsinki accords on 
European security and co-operation. Approximately three months 
before that meeting in Ottawa, a subcommittee dealing with human 
rights was suddenly established at the federal level. Whether it 
continues to operate I do not know. I can tell you only that the 
major argument used at the time was that this would be an 
infringement on the federal level of jursidiction, that the feds 
were moving in the direction of establishing one and there was no 
point in our getting involved. - 


l do mot ssharexthatwopinioneel rstills, feel tthasanepont 
warrants debate and discussion outside this committee by members 
of the Legislature. I would support retabling it. I do not know 
what procedure would allow for this; I imagine it would be by a 
recommendation from this committee. I still see a great deal of 
value in providing a uniform framework to listen to deputations on 
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violations of human rights and to assist human beings whose plight 
we all share. 


I can only say to the Ombudsman that we all support the 
sanctions announced with regard to South Africa; there is no one 
in this Legislature who condones that regime. But we would like to 
see an equal application of that in other areas that are just as 
repressive. 


I would like to see sanctions not only on South African wine 
but maybe on Stolichnaya vodka, which is still sold by the Liquor 
Control Board of Ontario, from another repressive regime. I would 
like to see a uniformity in our position on the sale of Lada cars, 
parts of which are manufactured, as is proven by vast 
documentation, in concentration camps. Steering wheels and other 
things are manufactured by inmates. 


One could go on, but I think we all agree there should be 
some uniformity in the position of this Legislature and this 
government when we do get involved -in human rights so that we are 
not criticized for being biased or for not applying our concerns 
equally to all regimes in every part of the world. 


Mr. Philip: I appreciate the statement of support Mr. 
Shymko has just given for the committee report. If we want to be 
perfectly honest, though--and I do not want to polarize the 
‘situation by making a controversial statement--the real concern 
behind the scenes was that the executive branch of government did 
not want to give this committee the power to initiate its own 
investigations. I think that was the issue, and on several 
occasions I was approached by members of the governing party and 
Fold, “We ®can'go along with this, provided it is only the 
executive, only the government that can refer matters to the 
committee." 


The counterargument was that it would take a very long time 
and involve a very long process to do that. In the hearings we 
had, the value of it was brought out to us by people, be they from 
the Scarborough Foreign Missions Society or from whatever groups 
were concerned. They said that often the ability to save someone's 
life depended on the public exposure in any public body of the 
fact that he had been arrested, and it had to take place within a 
very short period of time. 


moe 30. arm. 


I have had the personal experience that, after I had gone on 
radio and television and exposed the fact that certain people had 
disappeared in Argentina, their relatives claimed it had saved 
their lives or had got them a reduced sentence. We no longer have 
that problem with Argentina, but I happen to have been very 
concerned with it at the time, because a number of people living 
just south of my riding were coming to me with case after case. 


Part of the problem is that we have to have some body to 
which our constituents whose relatives, friends, intellectual 
allies, fellow professors or whatever who suffer an arrest and are 
in immediate danger, can go and say: ''So-and-so is in jail. We are 
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very afraid that his physical being is in danger. This is what has 
happened." A quick resolution can then be sent to that embassy 
saying: ''We know this person exists and has been arrested. Here 
are some of the facts.'' That does not change the regime, but often 
it changes the possibility of the person mysteriously disappearing 
or being murdered in some jail cell. 


The second matter that was under debate and that we never 
really came to grips with--I am not sure we will in this 
committee, but I hope the Ombudsman will put his mind to it and 
address it--is whether the human rights function of this committee 
should apply only to vioiations that are external to Canada or 
whether it should apply also to alleged violations within the 
province. That is an interesting issue in the light of some events 
that have taken place in British Columbia in the last couple of 
years. 


In other words, shouid we be a body that deals simply with 
alleged violations in Chile, the Soviet Union, Uganda or wherever, 
or should we also be a body to which someone can go and say, ''My 
human rights as a citizen of Ontario are being violated in this 
manner’? That is another issue we have to come to grips with. 


I do not think the committee ever really got into that. It 


became too controversial and people backed off. We said, "It is 
better at least to get something than simply to have our committee 
report defeated." I am wondering whether in the spirit of 


increased co-operation of minority government it may perhaps be 
the time for the committee to look again at that issue. 


The downside of it is that it could politicize the committee 
and the committee has not been politicized before. The downside 
may be that perhaps another committee, not the standing committee 
on the Ombudsman, should deal with it. Perhaps the standing 
committee on administration of justice should deal with it; that 
is a political type of body. We still have to come to grips with 
the idea that there should be some body within the province--not 
just the Ombudsman himself, because it may not be directly under 
his jurisdiction--that can involve itself where there has been a 
violation of human rights. 


Some of the aspects that are not covered under the new 
Privacy and Access to Information Act might be the scope of that 
kind of committee, to look at where a person's right to privacy is 
perhaps being violated, not just by government but by private 
enterprise and so forth. This might be an issue that could be 
referred to that kind of committee. 


Those are some of the issues I see as important. I hope my 
comments have been restrained. 1 think Yuri understands what was 
going on; I know he was a little anxious about what the government 
was doing. I appreciate the fact that he tried to moderate the 
government's stand and I hope we can get on with it. 


Dr. Hill: This is why we should be doing something and 
should have a commitment. As 1 said earlier, if you agree that we 
are guided in principle by many of the articles in the universal 
declaration, we should be doing something. This is why J asked for 
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a little time to give you some advice on what I think we should be 
doing and what we should not be doing. 


For example, some of the things Mr. Philip mentioned should 
teally be passed around and kicked around a bit with the Ontario 
Human Rights Commission. The commission should have a chance to 
opine on the code, the mandate of the code and the kinds of things 
it may want to do here. Perhaps we should talk to them about it as 
well. Canon Borden Purcell, the staff and the commissioners will 
have some views on it. It is directly in their area in many ways 
if you talk not only about what is covered by the Human Rights 
Code but also about some of the informal things they do and some 
of the things they should be saying or would like to say. This is 
why I snould talk to them first, find out what our niche is here 
and what theirs is and spell it out a little more definitively. 
This is why I asked for a little more time to think it out more 
carefully. 


Mr. Bell: It is another matter. The committee will have 
to deliberate and make a decision on whether to report it in. 


T=know I caught you flatfooted ‘this morning, Dr. Hill. 
Again, my apologies. At your earliest convenience for your. 
submission, the committee will certainly wait for your submissions 
before making any final decisions during its deliberation on that, 
for obvious reasons. The committee may wish to invite comments 
from colleagues in the House. 


Mr. Shymko: What procedure is allowed or can be used at 
this stage to have this special report presented? The clerk may 
have to look at procedures that may be available. 


Mr. Bell: We have a precedent. This committee has tabled 
one of its reports twice. You might remember the one that had 
black lines around the front saying, in effect, "If you do not do 
it properly this time, the whole system is going to fall apart." 


You just write a one-page report with a recommendation 
annexing this report to it. Say we recommend that it be tabled 
again and this time debated, and that it be adopted, subject to 
what Todd's advice and that of the clerk might be. This committee 
may decide to table any darned report it wishes within its terms 
of reference. 


Mr. Shymko: I wonder whether we could make a decision or 
have a sense of unanimity from the members of this committee about 
whether the clerk should pursue it and that we are unanimous that 
this special report be tabled again. 


MeeePhilips Part of it really depends on when we hear 
back from the Ombudsman. I do not want to debate the report again 
or debate it in the House until I have heard the Oibudsman's views 
and have them in print. 


Mr. sonymkon |! tind thatvrather unusual. We did not have 
that condition to the initial decision to file the special report. 
The filing of that special report was not conditional on the 
opinions of the last Ombudsman. I do not know why we should do 
that now. 
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Mr. Philip: Because in the case of the last Ombudsman we 
had an Ombudsman who was completely unco-operative and who 
absolved himself from any responsibility in making comment on it. 
In the case of this Ombudsuwian, we have an Ombudsman who is 
co-operative and who has expressed interest in bringing back some 
information and some comments on it. In the light of that very 
welcome change in the Ombudsman, the least we can do is to wait 
until we have his comments. We may want to change part of the 
report or do a new report or an amended report based on the 
Ombudsman's comments. 


Mr. Bell: Gn that point, we either put that report or do 
not put any. People might be able to make the argument that you 
cannot do that thing again. 


In my opinion, this committee may decide to put one of its 
other reports again, particularly one that died on the Orders and 
Notices, but I would be a little concerned if we started to 
fine-tune it. The most important decision is whether you want to 
get the question before the House. 


Mr. Shymko: Exactly. 


Mr. Bell: What that question is, I think in my 
simplistic way, is secondary. If you get support for that 
question, then time will permit you to do perhaps many other 
things you might want to do. 


10240) acm: 


Mr. Philip: 1 am not arguing sthateyou do not iputeit sand 
table it again. I am suggesting that, by talking to the House 
leaders, we have some control over when it will be debated. I am 
suggesting it not be debated until we have the response from the 
Ombudsman. 


Mr. bell: thaterssonlys lance 


Mr. Shymko: Again, I cannot figure out why we are 
putting on the brakes on this, considering the adamant and very 
strong support Mr. Philip and all of us gave to the special 
report, unless we presume that the Ombudsman would have a negative 
recommendation to this special report. Knowing the Ombudsman, I 
have a feeling that will not be the case. If that is not the case, 
I can sense right now the Ombudsman certainly would have no 
objection to this report being tabled by us even without the 
condition that he express his opinion first. 


Mra Phila pele said@iairly sctearly=-~ 
Mr. Shymko: May I finish? 


Mr. Philip: It is grossly unfair®to accuse me-of putting 
the brakes on when it was your party that put the brakes on. 


Mr. Shymko: May 1 finish? 2f Ijunderstand Mr. Philips 
comments as reflecting those of the Ombudsman with regard to this 
report and if he would, in a very positive vein, reinforce our 
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tabiing again of the report as a vehicle that will give greater 
weight to the reasons we are tabling it again, then I can see some 
logic. But I would not want this to be stalled for another year, 
year and a half or whatever period of time. 


Me. ePntlrpsanl think the record will show that I 
indicated I was in favour of tabling it. All I suggested is that 
it not be debated until such time as we have the comments from the 
Ombudsman. The reason for that is twofold. First, I expect he will 
be supportive of it. Second, I think he will have some input that 
will be very valuable on the processes that can be used in 
implementing what is essentially only a one-page document or 
resolution. That kind of input will be valuable in the House for 
the debate among all members so they understand exactly what we 
are all: about. 


It was not me or my colleagues who stalled this. It has been 
stalled because of other people in the Legislature. We were the 
ones who were pushing it. I am pleased you are willing to push it 
again. 


Mr. Shymko: I was pushing it too. So was everybody else. 


Mr... Philipes That. is fine.- 1 hope, you have;more. success 
with some of your colleagues. 


Mr. Shymko: We hope to have more success with the 
present government, which you are backing and which I think is 
just as sensitive. That is the reason we think it could and should 
‘be tabled. 


Deh ste just wants tousay; tor puteallrsides iat ease, 
I will be supportive in general and in principle. I take that 
position. 1 just thought I could be of help to the standing 
committee by amplifying some of the pitfalls, showing some of the 
other factors that might be involved and having a few preliminary 
discussions with the Ontario Human Rights Commission. I would 
really hate to sidetrack my whole commission and the body for 
which I have worked for so many years. I would like to have a few 
discussions with them and then give you a document that can be 
useful. There is no question about the fact that I am going to be 
Supportive of it. 


Mriescebestexcept, Dre Hill, to isetethe, terms tof that 
Siscussion,; this report does not contemplate-- 


Mr. Shymko: It does not contemplate domestic violations. 


= Mes Bebis (—domestic vaolationsa ASaauatter. of fact... it 
was considered and for the moment specifically deferred and 
eliminated from the terms. I think the words used when it was 
debated were, "Let us crawl before we run.'' There are other good 
and practical considerations, not the least of which are the code 
and the Charter of Rights. There may be all sorts of vehicles in 
place. I appreciate that you wish to consult the commission, but 
you need not engage yourself or them in the question of domestic 
violations, for the moment in any event. 
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Let me*télégraph it; “1 ®euess: The» reason ?1@invited=Drn. Hist 
to comment is that I was damned certain Dr. Hill was going to 
Support the principle. 


DEVe Hi itee [eGo nO ives oLon. 


Mr. Bell: As Mr. Philip said, you have another ally. If 
you want to go that way you have the potential for another ally. 


Dr. Hill: 2 do not* want to impede your progress, butel 
just say 1 support it, and if I can be helpful doing what I said, 
then, lowilie 


Mr. Philip: I do not want to be argumentative with 
counsel, but 1 will. Part of the debate in any piece of 
legislation is not only the content of that legislation, but also 
the implications. Where do you go from here as a result of this 
legislation? 


I think it is perfectly in order to have a fairly wide 
ranging debate on the resolution, including discussion of where we 
go after the implementation of that resolution, and where we go 
once. we are on that path and in that direction. That is why it 
would be useful if Dr. Hill consulted with the human rights 
commission and, in fact, addressed himself to the domestic issue. 


Mr. Shymko: Mr. Chairman, once before we went through 
this whole debate of domestic and international violations of 
human rights. It was unanimous that this report deal strictly with 
international violations of human rights. 1 recall the argument, 
as a matter of fact. I was one of those who alluded to expanding 
it and not to negate totally some of the violations of the human 
rights that this committee may look into once in awhile. 


The argument which I understood you backed at the time, Mr. 
Philip, was that we had an Ontario Human Rights Commission to deal 
with domestic violations and that we had a federal human rights 
commission to deal with domestic violations and if I recall 
correctly--I will have to check with Hansard--I believe you had 
supported that this special report deal exclusively with 
international violations of human rights. 


I think there is no problem whatsoever for this report to be 
tabled for the sake of debate. The debate may not come up for a 
half a year or maybe a year from now knowing the routine of 
procedures in the Legislature. 1 am sure it will not be debated 
immediately after being tabled and there will be enough time for 
the Ombudsman to make any comments after this report had been 
tabled, supportive of our recommendations and this report. 


Il’ cannot understand Mrverhilipes logic an wmakinettnisea 
precondition of" tabling “tinis report, in the “Licht ~oreChewsuppore 
that verbally has already been expounded and clearly pointed out 
by the Ombudsman now. 


Mr Philip: Either Mri» Shymko: isma very “slow Learner or 
a very bad listener. 
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Mr. Philip: 1 have said three times that I am not 
against tabling the report. Now how many times do I have to say it 
to get it through your head as to what our position is and to have 
you stop distorting our position? 


Mr. Shymko: Then we are in agreement on tabling the 
report. 


Mr. Philip: The political realities were that we knew we 
could not get anything stronger than this through. That is why we 
did not expand the scope of the report. You know what majority 
government was like. 


Mr. Shymko: Do I understand that Mr. Philip has just 
said we should table this report? 


Mr. Philip: I said it five times. Do you want me to say 
it for the sixth time before you finally understand what our 
position is? God damn it, how dense can somebody be? 


Mr. Shymko: Relax Ed, relax. 


| Mr. Chairman: The clerk informs me it does not come 

within our terms of reference at the present time. We will have to 
have a resolution before the House before we can retable it. Our 
terms of reference cover the report of the Ombudsman, and it is 
not included in the present report of the Ombudsman.-. Am I correct 
in that? 


hr. Delt muri senot thefirst time, .andpit will not-be 
the last, that the clerk and counsel have had a different view. I 
appreciate what Todd is saying. When you read the words of the 
order of reference, you do not see a special resolution or a 
special report there. However, there is long standing authority 
that where a committee fulfils a term of reference and reports to 
the House and the House does not do anything with it, that 
committee, if it continues or survives, may remind the House and 
again ask the House that it be done. 


poe >0 “a.m. 


For example, this committee did that once before. I do not 
know what number it was, but the fourth or fifth report was 
clearly tabled in the House without reference to the Ombudsman's 
report or dealing. It was tabled under the category of unfinished 
business. I would be flabbergasted if anybody in the House took a 
eecnnical position with you that.you could not_report on 
unfinished business. Perhaps it is funny coming out of my mouth. 
Perhaps it is more important at this time to be less concerned 
with formalities and technicalities and just to put that question 
in front of the House and have that document in the House and part 
of a debate. If somebody wants to stand up and say, "You do not 
Mave jurisdiction,’ let him say it. But at least you have the 
report, and while you stand up and say, "We do have jurisdiction," 
you can make the pitch for the report. 
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There is another thing, which is the list of the people who 
attended before you: The current chairman of the human rights 
commission; the current Attorney General (Mr. Scott); and a 
current justice of the Court of Appeal who was formerly the 
Canadian member of the United Nations committee on human rights. 
They are a formidable group, all of whom said, "Yes, you should do 
it." Il-recall that Ian Scott was one of the’ biggest* proponents. 1 
would be interested to see how the government of which Mr. Scott 
is now a member would react. 


Todd is not mistaken--I had better watch out, because 
somebody might read this--when he tells you your terms of 
reference, but when you go back and read things like May's 
Parliamentary Practice and see what committees may do on an 
ancillary or basket power, they can deal with unfinished business. 


Mr. Chairman, it will be considered in camera, but I think 
Mr. Philip and Mr. Shymko have captured what probably is the wish 
of the committee members concerning the report. 


I turn next to the matter of the amendments to the Ombudsman 
Act. Maybe we will recommend, Dr. Hill, that you report on human 
rights matters. 


This is tab’ 2(i7i). All 1 Nave“done for Vou is tominciude 
the latest communication passing between the committee and the 
former Attorney General and the committee and Dr. Hill's office. 
The key document in that is Roy McMurtry's letter to me of last 
August indicating his government's intention to table a bill at an 
early opportunity, and subsequent inquiries determined that the 
early opportunity was the spring of 1985. Obviously it was not 
done, and the reasons it was not done are equally obvious. 


Dr. Hill, in your opening statement to the committee, on 
page 23-- 


Interjection. 


Mr. Bell: It should be filed under tab l(a). That is the 
approximately 40 page statement that Dr. Hill made to the 
committee the very first day. 


On page 23 and for the next three pages he touches upon the 
question of the amendments. He starts out by saying that the 
amendments are long overdue. That is something everybody would 
agree with. The committee should hear from you about whether and 
to %what extent it is appropriate for We coseget AncoeLnis 
discussion now in view of what may be expectations on your part as 
to a bill tabled in the Legislature in the upcoming session. 


Mr. (Zacks: Ll am sorry, "Mrs Belie What didsyoumsayy 

Mr. Bell: You had better give us a progress report and 
your views about whether and to what extent it is appropriate for 
the committee to start talking about things like amendments now, 
and implicit=anethat are rules. 


Dr. Hill: I have a few brief comments and then 1 will 
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ask my counsel to elaborate a bit more in just a few moments. 


On Tuesday, September 3--and you have this before you--I 
raised the matter of amendments. As you are aware, the OCiuvudsman 
Act was passed in 1975. Since that time Ontario has not stood 
still. Literally hundreds of pieces of legislation have been 
passed or amended to reflect the evolving realities in every 
policy field in this province. Many of these legislative changes 
were the result of recommendations made by the Ombudsman. However, 
this has not been the case with the Ombudsman Act. 


In fact, Mr. Zacks reminded me of a number of things that 
have happened in other ministries and a number of legislative 
changes that have taken place because of actions by the Ombudsman. 
You might want want to elaborate on that later. 


The Ombudsman Act is one of the most important safeguards 
against maladministration in this province, but regrettably the 
act has not been subject to needed legislative review. In 1980 ny 
predecessor, the Honourable Donald Morand, proposed a number of 
amendments to the Ombudsman Act for the consideration of the 
Attorney General. 


As I stated in my annual report, when I became Ombudsman in 
1984 I reviewed the still outstanding proposed amendments and 
added several more that I considered to be of supreme importance 
to the better functioning of the office. The effect of some of 
these amendments would be to permit the Ombudsman to perform his 
investigative function more effectively for the benefit of the 
people of Ontario. 


When I appeared before the committee last Tuesday I advised 
you that most of the proposed amendments were housekeeping matters 
and I briefly reviewed the more substantive ones. These included a 
power to comment publicly on investigations and on my 
responsibilities, a mandate to conduct public education programs 
and a power to make ex gratia payments. 


I am hopeful that the long road on which these amendments 
have travelled will soon come to an end. General agreement has now 
been reached between my office and the Attorney General's office, 
and the final touches to the amendments are now being put in 
place. Once this is completed, I will provide the committee with a 
comprehensive list of all the proposed amendments. I am hoping 
Pnat your isupport and assistance, after you have seen that list, 
will help to expedite the passing of the amendments. 


Mr. Bell: Dr. Hill, is tesyourdunderstanding, that the 
government, and particularly the Attorney General, intend to table 
a bill in this session of the House? 


Dine? ea NOuLater than the spring. Yes. 


Mr. Bell: Alleright. The committee:has recommended in at 
least two previous reports that, for obvious reasons, it is better 
Suited to receive and consider the bill for clause-by-clause 
review than is the standing committee on administration of 
justice. One would assume because of the Attorney General's 
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involvement that it would usually be the justice committee that 
would receive that bill, and the committee has said to the 
Attorney General that when it is tabled it should be referred 
after first reading to this committee for consideration and 
reported back. Do you concur in that view? 


Mr. Zacks: We do. Yes. 


Mr. Bell: Do you know the Attorney General's position in 


that regard? 


Mr. Zacks: We have not discussed it to that extent yet, 
but the people with whom we did meet in the Ministry of the 
Attorney General in discussing our amendments indicatea they did 
not see any problem in doing it. We have not actually discussed 
it, to my knowledge, with the Attorney Géneral himself. 


Dr. Hill: My executive director would like to make a 
statement on that. 


Mrs. Meslin: 1 have to correct MreiZackss UL eHiue ands. 
had a meeting with the Attorney General. We did discuss it, and he 
did understand that that was the procedure. It appears to us that 
he is prepared to follow it. 


Mr. Bell: All right. In your view, before that happens, 
should we be discussing any of these amendments? 


Dr. Hill: 1 take no exception: tovthar. Tethinketiar 
would be quite proper. 


Mr. Zacks: What do you mean by that? To meet before a 
Dilly s=- 


at ie 


Mr. =Bebll: lvheard Dr. Hill sey that as “soom as Che pitt 
is finalized, he will be giving the committee a list of the 
amendments. 


« 


Dire ett: eves, hale wes, tient. 


Mr. Bell: I would assume that is before the bill is 
actually tabled. 


Drwehi tbs “Yes. 
Mrop. Bell: Well vit the committee ise roing to getethe 
bill, what is the use or benefit in considering anything 


beforehand? 


Mr. Zacks: It was essentially a matter of courtesy to 
give it to you. 


Mes pelle eater eb. 


Mr. Zacks: Because you did receive the initial packages, 
as I recall, and it was always our intention to keep you apprised 
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of those amendments we felt were important. 


Mr. Bell: Would you agree with me though that it is 
Better, if we are going to look at the thing, to let us look at it 
one time? 


Mes (eackse ples 7-1 .do. 
Mr. Bell: When it is referred down. 
bir. »Cacks . +4. Nave no.objections. to that. 


Mr. Bell: I take it that the package of amendments you 
expect includes the two items you discuss on pages 24 and 25, that 
is, the-question of secrecy or your ability to make public certain 
aspects of an investigation when you "believe it to be in the 
paplic interest!)? 


Dreohilk: Yes. 


Mr. Bell: The other one is the question of continuing 
education programs, having some legislative responsibility for 
those? 


Drwanidds es. 
Mr. Bell: Okay. 


Dr. Hill: That had been the case during Mr. Maloney's 
tenure. 


Mr. Bell: Yes. 


Dr. Hill: It had been dropped under Mr. Morand's tenure 
and then I wanted it to be formally reinstated by legislation. 


Mr. Bell: I cannot resist it. How would that 
responsibility be implemented in a practical way? You would-- 


Dr. Hill: I would think the Ombudsman should have to 
report in his annual report what public education programs he had 
promoted and worked on during the previous year. He would have to 
make public through his report and be responsible for doing that. 
It would, indeed, have to be there in the legislation, spelling 
out definitively what he did in the past year to promote education 
iiethe province and promote an interest in the act. 


Mr. Bell: So it is not confined to education in the 
institutional sense through the Education Act? 


Dienst LeoaNOpenot dat .all: 


Mr. Morin: I am still not clear. By public education 
program, do you mean what promotion of the office? 


Dr. Hill: What the Ombudsman did during the year with 
respect to conferences, institutions, working with schools, 
universities and community groups to promote an interest in 


observance of the act. 
Mr. Morin: But you are allowed to do that now? 
Mr .U Bell? gNo; aherisanot: 


Dr. Hill: It is not in the legislation. Forget about me. 
lf an Ombudsman were to say, "I am not going to promote public 
education; I am not going to do anything at all to show any 
interest in the act, other than handle complaints," then that 
Ombudsman would have every right to do so under the current job. 


Mr. Morin: So in other words, it becomes the 
responsibility-- 


Dr. Hill: As it is in the Ontario Human Rights Code, it 
would become a responsibility of the office to promote public 
education. 


Mr. Zacks: An example of that is one of the so-called 
federal Ombudsman has taken the position that because there is 
nothing in that agency's legislation indicating there is a need 
for public education, or even a need to advertise, they do not do 
it. at all. and retuse to do. it: 


Dr. Hill: Now, again in Ontario; itsitsespeciircainy 
stated in the Ontario Human Rights Code that the administration 
must carry out a public education program. It is right in thevact. 
and we do not have that. So as I have said before, if an Ombudsman 
after me were to say, "I am not going to promote public 
education," he would have every right not to do so. 


Mr. Philip: I have some concerns about this committee 
getting legislation before it goes to the House. I think it is 
appropriate to get discussion papers and an outline of some of the 
things you might like in it, but I really wonder if the Attorney 
General would go along with giving to a committee of the 
Legislature something that had not been properly tabled in the 
House so all members could have it first. That is something which 
might be checked out. ; 


Mr. Zacks: My recollection of that is that several years 
ago, when this’ was first started; the*Attorney General's 
representative did attend and indicated there would be no 
objection to this committee getting that type of information. That 
is the basis upon which it was given to you. 


Mr. Philips lt might, be worth? checking withether house 
leaders of all three parties to see whether there would be any 
objections to it. It is not just the Attorney General. The 
Attorney General may do it in good faith, feeling that he is doing 
something for us, and then suddenly have one of the opposition 
House leaders. attack Nim tor doing f1tt. ek (UStechiIn tic emicenG 
need to have unnecessary hassles. 


Dr. Hill? We. wrelweneck = tnis oul ro tmarny. 


Mr. Philip: There is absolutely nothing wrong with 
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presenting a discussion paper and general proposals and saying, 
"This is the direction in which we are going,'' in the same way 
that the Attorney General will check out with the Ontario Human 
Rigits Commission or other groups on other pieces of legislation. 
That is perfectly legitimate. However, if it is the actual 
amendments, I just think it might be worthwhile consulting with 
some parliamentary experts to find the propriety of that. 


Dr. Hill: I would like to double check that myself, Mr. 
eAiLip. 


Mra bilip:. lhesotherpquestionslL nad is thiss Do you 
envision from the amendments, or from the amendments that you 


think you are going to get to the act, that it would be useful to 
have public hearings on the act? 


As you know, any 20 members can rise in the House and send a 
bill to committee for public hearings. This committee has normally 
not had public hearings, at least not in my experience. If this is 
the committee that is going to receive the bill, and taking into 
consideration the proposed changes you have in mind, do you feel 
it would be educational or help you in your education function, to 
have public hearings? Do you feel it would be useful with regard 
to correcting some mistakes which may be in the bill to have 
public hearings on the bill? What is your gut feeling just from 
the kinds of changes you think you might be having? 


Dr. Hill: I see no objection to having public hearings 
on the bill. However, I think it would be more important to have 
hearings on expanded jurisdiction. I think it would be far more 
helpful, in an educational sense, to this whole mammoth and new 
question of expanded jurisdiction, to have hearings on that. I 
suggest that in another statement I have for you. 


Mr. Philip: There is one way of doing that, which is to 
put amendments to the bill that expand the jurisdiction and then 
have public hearings. 


DoweHilLe lessee; 


Mr. Pierce: I have a question about the second paragraph 
on page 24. Does that mean the Ombudsman would make special 
reports to the Legislature, as well as make public comments 
without any participation or knowledge of the committee? 


Dr. Hill: I would always give my comments to the 
standing committee as a courtesy. 


Mr. Pierce: Let me go one step beyond that. We have that 
courtesy coming from you presently in the office as opposed to an 
amendment to the act under which a replacement who follows you and 
does not believe that courtesy is necessary, has been given the 
tight under the act not to consult with the committee whatsoever. 


MrspZacke: Thattis mot the sintention of it,.especially 
reports to the Legislature. It would be a means of reporting to 
Bie Lerislaturesiiwithout going through the-- + 
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Mrs. Mesiin: He is talking about commenting publiely, 


Michael. 


Mr. Pierce: I am referring to both because they are both 
referred to in that particular paragraph, and I have some problems 
With Dt. 


Mr. Zacks: The intention behind commenting publicly is 
to allow the Ombudsman some authority to comment. This could be 
when he thinxs a matter deserves public attention, or where a 
matter is otherwise brought into the public eye by other parties 
and he is approached for comments. It is not intended to overcome 
the committee process. 


Pia LOO asm. 


Dr. Hill: Especially if there has been a major 
distortion or misunderstanding in the press or a misstatement in 
the press regarding an issue. I think I should have it in my 
discretion to speedily correct it. I think that is awfully 
important. It happens. It has happened regarding expanded 
jurisdiction; they have said one thing when I said another, 
especially within the last few weeks. I think the press has stated 
I have asked for specific this, that and the other, when I have 
said I want a debate on it. I think those are two different 
things. i think that is a misunderstanding, although not a major 
one. : 


That is perhaps not the best example, but there could 
possibly be a situation in which I would have really to react 
speedily to a statement in the press, which I do not have the 
power to do now. 


Mr. Pierce: On page 26, the full paragraph: Are you 
suggesting here that somewhere in the overall budget of the 
Ombudsman be an amount of money be allocated for paying claims? 


Mr.'Zacks: No, that is*to permitr departmental 
organizations to pay claims out of their budgets. 


Mr. Pierce: One other reference on page 29: Can you give 
me some examples of cases that have been brought to your attention 
with which you could not deal regarding municipalities, public 
hospptals, “ete. “just brietly , framence asiiteerorceany muller o 
Mr. Zacks: I just happen to have a computer printout. 


Mr. Pierce: I am a little concerned about municipalities 
because they are covered under the Ontario Municipal Board. 


Mr. Zacks: They are and are not. 
Dry Hills iam going” to make “a7 statement “On=enalr = shovelys 
Mr. Pierces "Ar ticht ) lowi Vie warl er Oueciat. 


Mr. Callahan: I would like to follow up on the question 
put by Mr. Pierce as well. Paragraphs 1 and 2 on page 24 allow the 
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Ombudsman to comment publicly. I de not have any difficulty with 
ae, cl. bey spout cethinkethism@iemeomething that ‘is going.to be 
in place for Ombudsmen or Ombudswomen who follow you. 


Dre Hitt: It if a generic term. 


Mr. Callahan: Let us say, for example, and I suppose it 
is particularly sensitive in our position now, but then again that 
may be different some other time; I hope not, but maybe so. I 
think it would be somewhat debilitating to the government of the 
day, but more particularly the morale of civil servants, if either 
a piece of legislation, as we have seen in some respects with the 
Workers' Compensation Board--Are you asking, I do not think you 
were, you commented to the effect that this board operates badly, 
or the legislation was bad. I am concerned that, if there was a 
broad power, someone who follows you could use it as a very 
dangerous tool. 


Dr. Hill: It is always possible, but I am merely trying 
to bring our legislation in line with other provinces, where they 
have the power to do this. I have not seen any problems in the 
other jurisdictions. I think we are one of the few in which the 
Ombudsman does not have that power to speak. I can understand what 
you are saying, someone could do the wrong thing, but I think you 
will be appointing proper Ombudsmen and I do not think that will 
be a major problem. 


At least, within the other Ombudsmen's jurisdictions they 
are able to comment publicly, and I think that is something we 
should consider...’ 


Mr. Callahan: In order to accept that, I would have to 
hope it would be phrased in_a very specific fashion. In fact, l 
would like to see how they do it in other jurisdictions because I 
have some serious concerns about it. Otherwise, it puts the 
Ombudsman in a position of far greater power than the Legislature, 
in a sense. It is bad enough the press can make comments and 
headlines that are perhaps not totally accurate or are 
sensationalized, but I would be concerned--and as I say 1 do not 
say that with reference to you, Dr. Hill, because my impression of 
you over the brief period of time I have been involved with this 
committee is that you are a man of honour and of great 
sensitivity--because we are making this legislation for the future. 


I have always found that when you give something it is much 
more difficult to take it away. Having said that, as long as we 
can see that legislation before any proposal is made along those 
lines-- 


If I could have your indulgence, Mr. Chairman, for one other 
item, I know-- 


Mr. Philip: I have a supplementary. Would you not agree 
that one of the problems--The example some people may be afraid of 
is British Columbia. One of the problems in British Columbia is 
that there is no committee for the Ombudsman to report to and 
therefore the Ombudsman, who happens to be one of the best 
Ombudsmen in the world today with respect to understanding the 
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role and s0’on; has no alternativeibut to goypublicyrathersthan co 
report to a committee. If he had a-committee to report to--well, 
knowing how polarized it is in BC, it might not lessen the 
heat--but at least it would be a buffer. 


Mr... Zacks: Ui ipcould just add to that, theveuavesscen 
the wisdom of our system and they are trying to implement a 
committee process in British Columbia, and also in New Brunswick, 
because it is a necessary adjunct to the ultimate fulfilling of 
the Ombudsman's function. 


Mri( Philip: ‘Thevotherething that asedifferentgingbracisn 
Columbia is they have a government that, with the greatest 
respect, is violating human rights. It is a place where perhaps 
mote public statements on it by an Ombudsman are necessary than 
would have been made necessary, in recent years at least, in 
Ontario by the former government and, I hope, the present 
government. It is not as likely to pose as major a problem here as 
it has out in the west. I hope we never get a government in 
Ontario that is as bad as the BC government. 


Mr. Callahan: Just.tosfollowsup.ons that; elgappreciate 
your supplementary because it does bring to light the fact that 
there is no committee in BC. There is a committee here and it 
seems to me the question of speaking out on these issues is part 
of the political process. It is a matter that should be dealt with 
by people who are politically accountable. 


It wotildWaliso, Win my view,! tarnishtthepobticerot yee 
Ombudsman if he got into a great contest with the politicians' 
feeling that they had been sort of bush-whacked. I think it would 
have a limiting, and perhaps a tarnishing, effect on the Office of 
the Ombudsman. 


Perhaps it could be done this way: the amendment could be 
brought in such a way that the matter would first be aired with 
the committee, and if the committee, in its political or sensitive 
judgement, felt it was a matter that had to be attended to or 
addressed publicly, it would either do it itself in the forum of 
the Legislature or whatever. However, as I say, I have some 
concerns. 


Dr. Hill: What would happen if you had a gross 
misstatement--1I am saying this hypothetically--in the press about 
an issue or a case that had not been made public and that really 
tarnished the office? Do you not think the Ombudsman should have 
the discretion to reply immediately to the gross misstatement, 
distortion ore lie? 


Mee Callahan. Léwouwld ihav.erno tdativeu ley geaich sehen ae 
think every human being should have that right if they are 
misquoted. 


Dr. Hill: That has happened. I got in some tussles with 
the Sun. I will not say any more than that or reveal who the 
parties involved were. I can see that-happening on a number of 
occasions. I just want the opportunity to be able to respond 
immediately without having to come to the committee, come to this 
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person, to ciarify it. By that time, the.thing has been forgotten 
and the press damage has been done. 


Moe Caisbahan whl haveyno. ditficulty, with that, bub afi it 
Aspin-- 


Dr. eialt- Mayne Wencan, wordy itwin: such).a way that. 1 
would have the kind of discretion that would-- 


Mr. Philip: I do not know whether you build it into 
legislation or just into understandings. One way of avoiding that 
is the process we have developed with the Provincial Auditor which 
is that if he has a special report or he is presenting a report, 
he presents it to the committee and he simultaneously presents it 
to the press. Then either the committee or the auditor may comment 
pne it. 


le 20 alm. 


In that way, it is in the public domain, but you cannot 
prevent the Provincial Auditor from answering questions in the 
hallway after he has tabled his report. Rather than have this kind 
of scrum atmosphere, we simply have special reports or reports 
presented to the committee simultaneously. There is a lockup kind 
of systen. 


Dr. Hill: Let me give you another example, and it is not 
too farfetched. Where a huge case is pending, a major matter with 
sTillions of dollars involved, and I am accused by a group of 

people in the press of not taking any action, of not doing 
anything, of not having started an investigation and they 
supposedly do an exposé on-- 


Min Callahan: Something like the trust companies. 
Dre. HEll s Whatever. 


4 When they do an exposé on the office of the Ombudsman in 
mivenetheyeattackout for not’ doing anything, for incompetence.’ 1 
think I should be able to respond to that immediately in the press. 


Me. oBell2"1 am) sorry to interrupt. You have’ a vehicle 
right now to do that. 


DretHill=ei have never done it. 


Mr. Bell: You have never done it before, but this 
committee has a subcomittee called the communications from the 
public subcommittee, and if some of your complainants are taking 
shots at you in the press, maybe you should consider inviting them 
“to communicate with that subcommittee. The subcommittee can very 
quickly give you a vehicle to comment through the committee. 


Your predecessors have done it before. I can think of a 
gentleman who was going to--I will not say what he was going to 
do--but he was going to do it to a lot of us, including me. Arthur 
Maloney had a vehicle, the committee, to comment publicly on the 
Matter, and it cleared the air. It presumes that the press hangs 
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on every wotd this committee records, but that example shows that 
you already have the machinery if you want to utilize it. 


Mrs. Meslin: Would you clarify that? I do not understand 
it. If you have a group of people who are involved in a situation 
such as Dr. Hill was describing who are not specifically our 
complainants but who are part of the larger action, and if they 
complain in the press that they have heard that the Ombudsman is 
supposed to be looking into this thing and is doing nothing, are 
you suggesting that Dr. Hill not respond to the press but come to 
this committee and say, "You find those people and let them come 
before you'? It seems to me-- 


Mr. Bell: The way it could be done would be to suggest 
to those people that they might take their concerns to the 
committee, and if the committee decides it wants to hear the 
Maee Cre 


By the way, you know that very rarely does the committee 
hear from people in person, although it does receive 
communications. In all cases the committee asks the Ombudsman to 
comment. 


Dr. Hill: I am concerned about one thing. I just want to 
make this comment; I made it earlier. In most jurisdictions that I 
know of, Europe, Canada, and the United States, the Ombudsman has 
that power. Why should it be excluded in Ontario? 

Mr. Callahan: Perhaps we should check that out. 

Dr. Hill: Yourshould Took attire. 

Mr. Bell: The power to comment publicly? 

Dreehivil Yesye tney have that power. 


Mr. Bell: There is no doubt that in the Scandinavian 
countries-- 


Dr. Hill: If we gave you the experience or something of 
that nature and let you know, I think it would help you. 


Mr. Bell: I do not think you have to because, for a _ 
point of information, the press attends every morning at the 
OrLice=— 


Dr. Hill: Invsweden: 
Mr. Bell: --of the Swedish Ombudsman, reviews the 
complaints that have been opened that day and, where it is 


interested, invites comments from the Ombudsinan. That is the 
extreme. 


Dr. Hill: That is the extreme. Yes: 


Mr. Bell: The other end is others who may comment at the 
appropriate time. 
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Mr. Callahan: 1 do not want to belabour the point, 
because there was another point I wanted to make, but it seems to 
me the whole question of actual democracy as well as perceived 
democracy is accountability. I will wait to see this, and 1 can 
appreciate what Dr. Hill is saying and the concerns he has..1.for 
one would like to see the documents on the way they do it before I 
would be prepared to go along with that. 


Mr. Zacks: Which documents are you talking about? 


Mr. Callahan: On how they deal with it in other 
jurisdictions and how broad the position is. 


Mr. Zacks: The vast majority of Commonwealth 
jurisdictions, which are based on the New Zealand model, include a 
power to speak publicly, almost in the same way we are proposing, 
where it is at the Ombudsman's discretion and in the public 
interest. 


Mr. Callahan: Within the report the Ombudsman is looking 
for enlarged jurisdiction. There have been some concerns about 
that enlargement in municipalities, but let me give you a perfect 
example with reference to school boards. 


As you know, under Bill 82, a child can be outside the 
system because the parent feels the child will get the best type 
of treatment outside the system. This is going to change because 
Bill 82 will do away with it eventually, but at present if the 
parents are trying to get funding and they want to appeal a 
decision of the school board saying they do have the program 
available in the school, thereby denying the parent reimbursement 
for the tunding they spent in a private school, they have to put 
the child back in the system. 


This is absolute nonsense. You take a child who is doing 
well, put that child back in the system and wait two or three 
months to have an appeal heard. That is a very clear example of 
what I consider to be a horrendous technical, legalistic approach 
that does not recognize the needs of that child and the overall 
benefit to that child. That would clearly be an area, and perhaps 
one of thousands, where the Ombudsman's office would be a 
significant benefit if the jurisdiction were enlarged. 


Mr. Bell: I know Dr. Hill has something to say about 
expanded jurisdiction when we have finished the other issues. 


Deel lames aa eWant sLOLCLarity that whole area. 
Mr. Belus Gan iwe.defer it? 


Mr. Sheppard: On page 24, you say "special reports to 
the Legislature or to comment publicly on matters." How far would 
you go? You would not get into any individual cases in that 
comment, would you? 


Dr. Hill: My general purpose there was that, once the 
matter Had@been made public, and 1 am’not going to’ initiate it; 
and where there was an absolute distortion or misrepresentation 
that would mislead the public, I would then have the opportunity 
Porclapifty. That is essentially what 1 am trying to say there. 


0-26 


Mr. Sheppard: On page 26, you say, ‘From time to time 
the only way of rectifying a wrong done to a citizen is to pay him 
or her money.'' I was thinking about welfare cases. Have you ever 
Bot into any “individual==- 


Mr. Zacks: Welfare is generally a municipal 
jurisdiction. Some welfare cases are appealable to the Social 
Assistance Review Board. In those cases, we can investigate the 
review board's decision, but where welfare decision are made 
solely at the municipal level, we cannot investigate them. 


Mr. Sheppard: But 80 per cent of it is paid by the 
government oat the other 20 per cent by the municipality. 

Mr. Zacks: The way it is structured, a municipal welfare 
administrator is appointed, and that municipal welfare 
administrator makes the decisions on administering welfare and 
giving welfare assistance, subject to general guidelines set by 


the province. Based on our review, the welfare administrator is 
not a governmental organization. 


Mr. Sheppard: Would you be a little more specific? Give 
me an example of what you are referring to here on page 26. 


Mr. Zacks: We have had a case in our office for some 
years now. We have closed it, but we have been keeping in 
correspondence with the complainant. It involved a case of 
municipal welfare where an individual died. The deceased was in a 
certain financial situation before he died, and the parent was in 
dire straits. There is a provision under welfare assistance to 
give a sum of money to assist in funeral expenses. This 
municipality had a‘policy of not paying ‘that’ benetit lt isiva 
discretionary benefit that is entirely within the scope of the 
welfare administrator's powers. They complained to us. 


We actually had two complaints of that kind. Our position 
was that we could not investigate that complaint, because it is 
essentially a municipal decision. That person, the parent, has 
been in correspondence with us for years saying, ‘What has 
happened to your jurisdiction?" etc. We have been putting that 
person on hold. We do not have jurisdiction, but it is something 
that may happen some day. 


P3930 a..ta2 


Mrs. Meslin: Mr. Sheppard, are you asking if we are 
talking about welfare, or are you asking what this means? 


Mr. Sheppard: I was asking to give me an example or two 
of what you mean. 


Mrs. Meslin: What this means? 


Mr. Sheppard: Yes. 


Mr. Zacks: I thought you were asking about municipal 
complaints. 


> 
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Mr. Bell: What about complaint number 3? 


Mrs. Meslin: What you mean is, when would we be talking 
about paying this kind of money? What we are saying is, if we come 
across a situation where both the ministry and the Ombudsman agree 
the person should get money and the ministry was incorrect and 
should pay out $1,000, there are certain instances in their 
legislation where the ministry says: "We do not have anything tnat 
allows us to pay the money. We want to pay it, but where are we 
supposed to get it from?'' This amendment will allow us to say the 
ministry can pay the money, and it will come out of general 
revenue. 


Mr. Sheppard: You want a little more flexibility? 


Mrs. Meslin: It is not us. We are in agreement with the 
‘ministry. We do not order them or anything. They say: "We would 
love to pay it. We agree with what you say. But we do not have 
anything in our legislation that allows us to pay it.'’ We are now 
saying, ‘Okay, now you have something in your legislation which 
will allow you to pay these ex gratia payments." 


Mr. Poirier: How is this differentiated from what we 
have dealt with in the cases of the past few days, where we talked 
about money compensation, for example? 


Mrs. Meslin: In those cases, the ministry or the 
Workers’ Compensation Board has the right to make those payments 
within their legislation. They are disagreeing with us about 
whether they should. If they agreed, they would have paid it. They 
have the legislation which allows them to. This is the exception 
EO the; rule: 


Interjection: Some do and some do not. 
Mae sutesline hat Vis: right. 


Mr. Pierce: If a ministry were here arguing a case and 
both parties then agreed there should be some compensation paid, 
is that not an obvious cop-out by the ministry, because they know 
they do not have the mechanism to pay it anyway? It is very easy 
to say, ‘We agree with you that we should pay it, but we do not 
have the mechanism." But under the amendment, you are saying that 
mechanism will be available to you. How ready is the ministry 
going :to be to say, "Oh: sure, we will pay it, and we agree with 
you''? You get into a new area. It is a brand-new ball game now. 


Mrs. Meslin: It may well happen. 


Mr. Pierce: I could see myself sitting here and saying: 
HOh sure, Ll agree with you. I am the landlord and | agree with the 
tenant. I should give him a bunch of money, but under the 
mechanism of the system, I cannot pay him." You are saying we can 
initiate that kind of mechanism, and I am not going to be quite so 
ready to agree. 


Dractiil-:aMost deal. in good faith. 1 am the eternal 
Optimist; but .l think most do. 
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Mr. Pierce: I used®* to ber too: 


Mr. Baetz: I have a supplementary on this committee 
making a decision which has financial implications for a ministry, 
in effect telling it to make a payment for which it does not have 
legislative authority. 


The other day when we dealt with the houses that did not 
come up to standard, I recall asking the Ministry of Consumer and 
Commercial Relations whether it had legislative authority to make 
those payments. The answer was that it did not. But this committee 
has told them they will have to find some money to make some 
restitution there. They are going to find it even though they do 
not have legislative authority. Once this committee and the 
Legislature says, "You are going to pay,’ they will find it. They 
do not need special legislation. 


Mri Zacks=aihat.-is true. 


Mr. Baetz: Maybe the way the system is working now is 
not bad. 


Mrs. Meslin: I have a point’oftclarification, Mry Baetz. 
That is in a situation where it comes to this committee, where the 
parties have disagreed and they come to this committee, and the 
committee says it thinks they should do it. 


We are talking about a situation where, after or during the 
course of the investigation, the Ombudsman indicates an error to 
the ministry; the ministry agrees, and says: ‘You are right. We 
did not realize that, and we would certainly pay it, but we 
cannot.'' That would never come here. 

It is at this point, when they say, ''We cannot," that we 
say: "Can you find any way to do it? Can you shuffle stuff?" If 
they continue to say, 'We have tried and cannot,’ we want to give 
them a vehicle whereby they can. 


Mr. Baetz: Why not try 4 case: and bring sit Co the 
committee and see what happens? 


Mr. Sheppard: I have one question I want Mr. Zacks to 
clean up. You mentioned it and I did not address it, but you 
opened the door for me. 


Mr. Zacks: [£ am sorry rabout thac-: 

Mr. Sheppard: I ain curious now. When somebody dies and 
nobody wants to pay the funeral expenses, I always took it for 
granted the municipality usually did it and gave him about the 
poorest burial possible. Is that true? 


Mc. Zacks, in thie municipality sl tsenOl thes case. 


Mr. Pierce: That is why the complainant tsestil not 
buried. He is still standing *6utside*thetdoor ot the municipality. 


Mr. Sheppard: In our municipality, if somebody dies and 
has no money, nobody wants to-- 
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MrvoZacksi:sI° can only comment on this case: 1 do not 
know. 


Mr. Sheppard: That will come up in the future then. 


Mr. Baetz: I wish to go back to the general subject of 
this proposal to comment publicly on matters concerning the 
Ombudsman's responsibilities in investigations when he believes it 
is in the public's interest to know. 


Dr. Hill, I can fully understand your frustrations under the 
present system. No doubt, at times you would love to go public. 
This is my first time in this committee, so this is the impression 
of a newcomer to the present system, but I cannot help but think 
it is very good. 


You have a committee. I am impressed by the number of cases 
you fight out with the ministries. I am sure you have many 
ding-dongs with them, many of which you win, or you may lose some 
or you may decide your case was not quite strong enough. When you 
are still convinced you are right and the minister is wrong, you 
bring it to this committee. 


In the course of the past few days, the comnittee has been 
on your side. In most of the cases, it supported you. Therefore, 
this system works very well, even though you do not have the right 
to make a public issue out of it. 


Let us assume it was different and you had the ability to go 
to the press when you got into a scrap over a case. That situation 
would be absolutely loaded with real difficulties and would invite 
an awful amount of controversy, particularly because your mandate, 
as we all know only too well, deals with the whole of Ontario, its 
agencies, ministries, etc. In effect, every time there is an 
issue, it is you versus a minister or in some cases the Premier. . 


I do not: care) what political: stripe they are; cabinets 
essentially operate along the same guidelines for survival or to 
function. Surely one of the major objectives of any minister or 
Premier is to avoid public controversy, because the minute an 
issue becomes public and the minister or the government is on one 
side fighting it out with somebody on the other, the objective is 
to win the argument. That is what drives them on. 


Sea) a sti 


There would not be time for the kind of debate you have been 
having with the ministries, sitting down and having a ding-dong 
and finally having a ministry staff person say the ministry was 
wrong. Under the present system, because it is not public, a 
ministry can say, "Okay, we goofed," or "You have persuaded us we 
made the wrong decision."' They might not necessarily say it was a 
goof, just bad judgement or something. 


Once that fight becomes public, I suspect you will have very 
great difficulty in winning it because of the very nature of our 
Pariliamentaryesystem. What happens?) The caseis! built up, the 
controversy builds and I can see the press having a hey-day over 
Bie because it is, after all, what the press: is interested an. 
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You find the Ombudsman fighting a minister, the Premier, the 
administration or whatever, and this is beautiful. The headlines 
will absolutely put you into juxtaposition with the government 
daily and very quickly you get into a situation in which calm, 
collected reasoning, the kind of thing I think you do so 
effectively under the present system, is no longer possible. 


The feeling in the administration, the entire government or 
even the Legislative Assembly could be one of polarization. 


I would think that you, this committee and the Legislature 
should think very carefully about changing the situation in which 
you can go public on every issue. If there were no committee, Le 
this system was not there, then sure, why not go public and hope 
you will develop public support on your points of view, or have 
the ministers worry that if they do not give in you are going to 
go public? 


As a newcomer here, I just cannot help but think the system 
the way it is right now works. I had a couple of cases with you 
and your forerunners, and I suspect a lot of the ministers do not 
even want a situation to come to this committee. We will try our 
best to work it out. In some instances it does not happen; then 
the committee deals with it. , 


The other thing that impresses me about this committee is 
that we do not approach this on a partisan? bas isj@atynesast: gio 
not. We look at this in a strictly nonpartisan way. Maybe,as a 
newcomer I still have stars in my eyes over how effective the 
present system is. 


I know the frustration is there, and I guess it also links 
in partly with the next paragraph, although you separate the next 
thought from this one and say, ‘'Hdow the hell do people know there 
is even an Ombudsman if we cannot have a little press every once 
in a while?" I hope and I think there are other ways for the 
public to know there is an Ombudsman and what he is doing and how 
he can help them--but not if there is an absolute certainty there 
will be controversy and the Ombudsman is opposed to the 
administration. 


Mei. Poirier: 1 fully agree:with) your inesprinciple; 
Reuben, but I think it would be normal to look at all possible 
ways to give tools to both the ministries and the Ombudsman to 
resolve a problem before it gets to the committee, especially in 
'cases where both are in agreement. 


It is bad enough in a certain sense--if I can use the word 
"bad''--in a situation where a maximum number of cases have to come 
in front of us. Alltof lis' have other things tordomandsasey ou 
mentioned, the purpose of this committee is to try to have a 
minimum number of cases. 


I am more than willing to look at whatever inethods are 
possible to eliminate cases. If you had announced to us, Mr. 
Chairman, that there were no cases for this committee to resolve, 
believe me, I would have been a very happy person. I am sure 
everyone would have been. I am willing to look at any means that 
can prevent those from cominy here. 
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Mr. Baetz: Are you suggesting that maybe going public is 


a way of doing it? 


Mr. Poirier: i guess the Ombudsman has mentioned that he 
would do that in a reaction sense, where he felt that whatever 
came Out in the public was an injustice to one or another of the 
parties or to the Ombudsman's office. 


If his mandate is to make justice, and if the media come out 
with some injustice, it would be normal if he had a chance to 
correct this before any damage is done to the reputation of either 
the Oimbudsman's office, a ministry or government agency, or a 
person taking on a governinent ministry. 


I-mean this in the general sense of the word "justice," 
because you know how something can take off in the press if it 
goes unabated; it can do a lot of damage very rapidly. I am 
talking in principle. We could look at individual cases, of 
course, but in the large justice sense, if his mandate is to bring 
justice, maybe he should be allowed to correct that. 


Mr. Baetz: I would never make any proposal to stifle a 
process that leads towards justice. Even if a government falls, 
that is tine. 1 just think we can deal with this through the 
present system. As I say, I am a newcomer, and maybe I still have 
stars in my eyes. 


Mr. Zacks: There are some cases you cannot deal with 
through the system, and those are cases where the Ombudsman has 
not supported the complaint. It would never get here. 


Mr. Baetz: It does not get here? 
Mr. Zacks: No. 
Mr. Baetz: Where does it go? 


Mr. Zacks: Nowhere; it ends. Those are the cases where 
if there are some errors or misrepresentations-- 


Mr. Baetz: So you are suggesting those cases should go 
Eolthespublic? 


Mr. Zacks: No. I am just saying that if cases do become 
public and there are errors in them, or they are misrepresented by 
one of the parties, the Ombudsman should have the opportunity to 
correct those misrepresentations, because he cannot bring them to 
this committee. 


Mr. Callahan: In other words, if one of the parties goes 
to the press because he is cheesed off that you did not support 
his claim, you have no right to answer. 

Drees LeeLee “would never come *to thé -committee. 


Mr. Baetz: Yes. He has no right. to answer. 


Dr. Hill: I cannot correct the misrepresentations. 
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Mr. Baetz: 1 can see where that would be a point of 


frustration for you. 
Dr. Hidiewihatetewdamacine. 


Mr. Baetz: The minute you have that right, or the minute 
you go to the press--and let us assume you woulda be defending the 
claimant. 


Mr.-Zackse Or, the ministry. 


Mrs. Meslin: No. The ministry. In that case you would be 


defending the ministry. 


Mr. Baetz: Very often maybe on the,other side too. l 
just think it would lend itself to confrontation and public 
fights. I do not know. 


Mr. Poirier: My remarks, Mr. Baetz, were addressed not 
only to the media side but also to the monetary side, correcting a 
situation where both the Ombudsman's office and the ministry or a 
government agency would be in agreement, where this would be 
resolved without media intervention, as a tool to resolve it 
before it has to come to this committee. ’ 


Mr. Hayes: 1 can sympathize with Mr. Baetz's concerns, 
but also I am sitting here thinking I am reading this differently 
from the way some other members might be. If there is a report 
that is misrepresented in the media, Dr. Hill is saying he would 
like to clarify that issue. Am 1 correct in saying that? 


Dre Hill: Certainly. 


Mr. Hayes: I know there are procedures, such as the 
subcommittee. However, what does Dr. Hill do if, on a Friday night 
or something, news media calls him, or he picks up the newspaper 
and reads an article that he could shoot holes into? How does he 
deal with that? How does he get hold of the committee to deal with 
something where the retraction should be made, say, immediately? 
Do we wait until we can pick a date or a week when we can get the 
committee together to discuss the situation? 


l am just saying, .l do mot (thinks Dr. Hill Should be 2oing, out 
and starting to quote different cases, but he should still have 
the right to make sure things are reported properly as they 
pertain to his office. 


ie Oras hie 


Mr. Morin: The question was already asked by our 
counsel. It had to do with the access of the press to certain 
cases of the Ombudsman, as they do in Sweden. A lot of that, even 
though I know it is at the extreme, shows that the Ombudsman and 
his office are completely open. 


I think you are familiar with this precedent, Die idk er dal 
that is what I want. to ask you. The act would have to be amended 
accordingly, but let us say you have a case in Fort Frances that 
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has to do with a difficulty with the municipality and you have a 
reporter, a news representative, who really wants to follow it. He 
reads all the correspondence, asks the Ombudsman what he plans to 
do and informs the public in that area, because it is concerned. 
So it is open. Of course, when the annual report is submitted, it 
is no longer news. 


Also, as far as public education is concerned, it would be 
excellent. People could follow a case completely. There could be 
certain limitations--there could be certain cases into which the 
press would be prevented from looking--but it is something that 
could be examined. Sweden has the same population as we have. 


De. Hill: 1t is.certeinly an, interesting proposal, but J 
would give it a whole lot of careful thought. 


Mr. Zacks: The other thing we should not lose sight of 
is that there has been an Ombudsman in Sweden for more than 180 
years and in Ontario for 10. 


Mr. Callahan: Is he still there? He is double-dipping. 
He is triple-dipping. 


Mr. Zacks: The office has been there that long. It has a 
much longer history and is much more entrenched in the political 
culture of that country than it is here. There are a number of 
political differences between the two systems. 


Mr. Morin: It is an interesting case. It depends on the 
country you live in and even on how old the justice: system is. It 
has been in place for a long time. There are cases that are 
extremely interesting in which the press wants to be involved and 
informed. That is the point I am raising. 


DPrwenil’t: it is something to be considered. 1 will sive 
it quite a bit of thought, but I have always dealt with the press 
fairly openly and honestly during the 27 years I have been in 
public administration. 


Mr. Morin: The other question concerning page 24 is 
about the amendment to make special reports to the Legislature. My 
only concern would be that the Ombudsman is very well respected 
all over the province as not being a political person. In making a 
limited statement to the press, you might sometimes make a 
mistake, as does anybody else. Then it becomes a real political 
issue. 


1 feel acutit eg Dactz.said,.1t..should be pursued through the 
committee, because we are here to help you. We work together. If 
anyone were to attack the Office of the Ombudsman with respect to 
its integrity and loyalty vis-a-vis the government, I would be the 
Sirst to,defend it, because it is an excellent institution and it 
has created an excellent reputation. . 

Taateiselhesorly danger. i can see. J sam.not talking abour 
the individual, Dr. Hill, please do not misunderstand me; I am 
talking about the office. Whoever will replace you may fall into 
difficulties that would:do irreparable damage to it, and that is 
one of the concerns I have. 


0-34 


Mr. Shymko: Mr. Chairman, as you pointed out, we are 
well aware that five years ago this commitee supported the initial 
list of amendments presented by Dr. Hill's predecessor. I would 
imagine its tendency is to continue to seriously assist the 
Ombudsman's office in effectively performing its responsibilities. 
No doubt, there will be difficulty with this whole area of open, 
public access or appeal to the public for support in a freer way, 
without that office's present restrictions. 


I am sure members will be involved even in the process of 
public debate that will no doubt hit the media when this comes 
before the committee. No doubt it will be debated and discussed 
with representations from the public. I think the process itself 
will highlight your concern in a very major way. 


I have always perceived your office as one that avoided 
confrontation, if possible. We saw the one case before this 
committee where apparently once things went into the public area, 
a way of resolving an issue suddenly collapsed. There is a 
tendency on the part of government always to avoid the type of 
public pressure Mr. Baetz alluded to. I do not think your 
intention is to move your office into an area where there would be 
more of a confrontational setting or a confrontational approach. 
The perception on the part of politicians, and those in our 
capacity, is that this may well be the trend or that the danger 
exists that there will be more confrontation. 


I just want to ask you this: Because of your background as 
head of the Ontario Human Rights Commission, a capacity in which 
you served so well, when you make a comparison to your position as 
Ombudsman, do you see a definite restrictiveness in the framework 
in which you operate? Were you freer to public access and to state 
your case as a commissioner? I sense that you were. 


Dr. Hill: How can I answer this question? 


Interjection. 


Mr. Shymko: 1 think you referred in your report to your 
background and the experience you have had. 


Dr. Hill: When I was with the commission, when I chaired 
that commission for 11 and a half years, 1 was responsible to a 
deputy minister and to a minister. Their emphasis during those 
years--and I think it was a pretty good one for that situation and 
for that time--was that when attacked by the press in terms of 
distortion, misconceptions or outright lies, to answer them 
immediately as would any other deputy minister or minister. 


Locome out of that, tradition.) noteto anit latencont outatron, 
but when faced with absolute lies, distortion and treachery, to 
respond to defend the office and to defend what we were trying to 
do--not to initiate, but to come back from from the defensive 
position and respond. 


Things are a little trickier when you become Ombudsinan. The 
jurisdiction is much wider. In the commission, I dealt with race, 
eteed, colour, nationality, place, of ancestry, andaso son, eres J 
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deal with all kinds of matters outside of and much broader than 
the parameters of the commission. It is a little more difficult. 


To answer you, this is why I felt it was important, looking 
at other ombudsmen's offices in which they do respond, that once 
the office has been severely impugned by an outright lie, that you 
have to respond. If you do not respond, the press and the public 
ask: "What is wrong with the Ombudsman? What is wrong with that 
Sie1ces JOty ine offite. isgoing downhill," ltubas) already 
happened. 


You have to respond, not in a matter of a few weeks or 
months, but immediately, because you have to hit the issue when 
the issue is warm. I come out of that sort of tradition. If you 
wait for three or four weeks, it is dead and the public starts 
asking questions. The public starts saying, "What is wrong with 
the office?" or, "Maybe what was reported in X newspaper by X 
reporter is true," 


These are the difficulties that came to mind when I brought 
this amendment in to be discussed. This is the problem I face. 


I hope that answers your question. 


Mr. Shymko: What I understand from your answer is that 
there are situations which warrant a reply from you, or a 
statement or an opinion--situations that are different from the 
procedure of going through a case, researched through all your 
people, and reaching a conclusion. Mr. Baetz and I have not 
received an example of the type of situation, and we would like to 
see this. I am sure you have been confronted with some of these 
where you want to answer the public. 


Deets Leese i shave. 
12 noon 


Mr. Shymko: Our concern is not to prevent you from 
answering the public but that you might be appealing to the public 
to back vou outside the framework of a legislative committee, 
which is the forum to which the press should be coming. That is 
when your report comes in and is presented to the Legislative 
Assembly. That is when the press get copies of it, comment on it, 
quote you and speak to you. The press should be here every day at 
these hearings. 


Our fear is that the Ombudsman's office--and it is a fear I 
am sure you will hear expressed by members of the Legislature-- 
would seek support from the public by using-~the media and asking 
them, 'Back me on this issue,'' while the framework and procedure 
of the act says you should ask the Legislature for that support 
through the committee. 


I would like to see one or two examples of where these 
situations are such that you are pinned and are now inhibited from 
answering and cannot make any statements. 


Dr. Hill: There are several things; iny executive 
director wants to say something. I mentioned that I have a few 
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examples of where maybe I overstepped my bounds and responded to a 
vicious attack on the office. Some people do not read some papers, 
but I have to read all the papers, and I responded. I could have 
been chastised by the committee or by someone else, I suppose, but 
I did respond. 


The other thing is that we would like you to look at, and I 
am going to bring before you, the experience in other 
jurisdictions in dealing with this sort of thing. It would be 
helpful to you and to me to give you some examples later on, which 
I do not want to put into the record right now, of what has 
happened and the kinds of attacks that have taken place. I will 
try to give you both. 


Mr. Shymko: This is where I wanted to hear, just as a 
final request for information, a comparison with other 
jurisdictions. Mr. Zacks, I am sure you have the information about 
the other offices. 


Do all these countries in which the Ombudsman has a freer 
rein in regard to going public have select committees such as 
ours? The reason the Ombudsman in British Columbia has been so 
frustrated and did things the way he did was that there was no 
select committee. Maybe I am wrong, but I imagine that in most of 
these jurisdictions and countries where you have that open access 
and where the Ombudsman is freer to act with the public you do not 
have parliamentary committees. 


Dr. Hill: They have a standing committee in Alberta. 
Mr. Shymko: The Alberta Ombudsman is here. 


Dr. Hill: You might be interested in what the Alberta 
Ombudsman has to say. 


Mr. Shymko: Is that the only one with a standing 
committee! 


Dr. Hill: They have had a standing committee for some 
time; so you might want to see their experience with the press and 
with the standing committee and, indeed, how the Ombudsman 
responded. 


Mr. Shymko: So, in Canada, Alberta would be one example 
we should look at? 


Dr. Hid Yess 


Mr. Zacks: In the two examples I gave you before, New 
Brunswick and British Columbia, where they are planning to 
institute select or standing committees on the Ombudsman, they 
also have the power to speak publicly, and it was felt it was a 
better process to go through a committee. For whatever weight that 
gives the argument we are putting forward, I offer it to you. 


Mr. Baetz: In your situation now, and I must say I have 
not noticed any controversy in the press about you-- 
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Dr. Hill: Let me assure you, Mr. Baetz, there has been 
in the press. 


Mr. Baetz: Yes. But, for instance, whcre somebody who 
thinks he has a real complaint, which really falls outside your 
mandate, raises hell with you and says, "What kind of Ombudsman 
have you got here? He sits in his palace; he is not helping," and 
he or she has gone to the press, surely in a situation like that 
you could respond to the press and say, "The reason I have not 
responded is thus and so." 


Dr. Hill: I cannot--not under the legislation. 
Mr. Zacks: Not on the issues of the complaint. 


Mr. Pierce: Where in the legislation does it say you 
cannot respond to the press or make comments to the press? 


Mr. Zacks: The act requires the Ombudsman to keep all 
information secret, other than in his reports. 


Interjections. 


Mr. Zacks: One assumes that this individual--take the 
case of the person picketing our office for the past month, 
handing out leaflets. 


Mr. Baetz: What is his complaint, for example? 


Mc. iZacks {#His) complaint has toxdo with @) jurisdictional 
matter. We have answered that concern, but the specifics in this 
complaint are confidential. 


Mr. Baetz: Surely this would be part of your program of 
better public understanding and awareness. Surely you should feel 
free to go to the press or any one of the media to remind the 
public again what your mandate is. You are saying it is a 
non jurisdictional case; can you not tell the press that? 


Mr. Zacks: The press will ask what he is complaining 
about, and we can say generally it concerns a conservation 
authority. But when they start asking the next line of questions, 
"Which conservation authority; what is it about?" we cannot tell 
them. We feel there is that duty of confidentiality that is 
imposed by the act. 


Mr. Callahan: Sounds like the Young Offenders Act. 


Dr. Hill: Take a look--at_the act. Maybe Mr. Bell can add 
some Clarif. catton: 


Mr. Shymko: But if it is nonjurisdictional, can you not 
comment? 


MebreZacks 3 Olt lisiis bill “int ormatiom that “siigiven to tthe 
Ombudsman in confidence. 


Mr. Baetz: Who gives his information in confidence? 
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rt. Zacks: The legislation imposes a duty of 
confidentiality and secrecy on the Ombudsman. 


Mr. Baetz: If you are responding to this person who is 
picketing outside-- 


Mrs. Meslin: No. We are responding to the press. 
Mr. Zacks: The press, when they call us about-- 


Mrs. Meslin: We are talking about the press saying to 
us: "You have a picketer outside. What is it all about?" You give 
them just a brief outline of what it is ail about. They ask: 
"Okay. You say it has to do with a conservation authority or with 
a ministry. Well, which ministry specifically? Who gave you the 
information that said X happened or not?'' We do not comment. We 
cannot. 


Dr. Hill: We are circumscribed by the legislation as it 
is written. We cannot speak on it, although at times 1,might have 
been in contempt of the legislation. 


Mrs. Meslin: Perhaps I can correct something I said. If 
what happens is in the media, if you get an article that alludes 
to the Ombudsman having taken some action that is incorrect in 
relation to that situation, again he cannot comment publicly. 


Mr. Baetz: Surely you have the authority to help the 
public understand what your mandate is. Under that rubric, I would 
imagine you could say quite a bit to the press, could you not? 


Mrs. Meslin: No. 


Dr. Hill Wercouldtry,o bum a bemient penal rocle 
difficult, especially where cases are concerned because the law is 
pretty explicit on that. 


Mr. Pierce: For clarification: The: actual, secrecy of) the 
case has been disrupted by the claimant going public with his case 
and going out, if we want to go to the extreme, picketing up and 
down in front of your office, making reference or telling the 
press, ‘The Ombudsman has not done a thing for me regarding the 
Ministry of Housing,’ etc. 


That secrecy is no longer there. He has explained to some 
degree. To make the public aware of what is going on, I see no 
reason why, under the present legislation, the Ombudsman cannot 
respond by saying, "We have done everything within the power 
vested in us under the acts to act on behalf of the claimant and 
we are no longer available to go any further with the case." 


Mr. Zacks: Where the information only comes from one 
source, namely, the complainant, and he has disclosed all that 
information, then the information may enter the public domain 
through the media. But in many cases, we receive information from 
various sources. Simply because a complainant deals with it or a 
ministry publicizes a certain aspect of the complaint, we are not 
in a position to veleaseval lithe linfoumation,»” becausemit sisethe 
legislation that imposes the secrecy, not the complainant. 
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Mi. Pierce: Are you saying with the changes that are 
being requested here that you would be able to go public, to the 
press, with the information that other ministries gave you or that 
other sourcces of information provided to you, and you could 
discuss them publicly in the press? 


Mrs. Meslin: At the discretion of the Ombudsman. 
Mew Zacks: TAtehisediscretion: 
tive Pierce: Oni 


Mel eZacks? “And* where it is in’ the public interest. 


12:10 pom. 


Mr. Callahan: In many respects, you are not any 
different from, say, a juvenile court judge or a young offender 
court judge now who sits virtually in camera to hear a case. After 
he makes his decision, the press goes bananas and says, "This guy 
is senile," or ''He should be off the bench'' or whatever. But he 
cannot comment. He is restricted by the legislation in terms of 
commenting, and probably for very good reasons. If he did comment, 
he might say something that would tarnish the judicial system 
itself. That is my serious concern. 


Tf what ‘you areasking is ‘tor thevability simply to%tell the 
press why you did not deal with that picketer out there, that is 
fine. However, it seems to me the office of the Ombudsman has to 
maintaineits total tneutrality; “it cannot be partisan.) lt) cannot 
even be perceived to be partisan; it has to be like Caesar's wife. 
It seems to me it becomes our function to address the issue either 
on a nonpartisan basis or on a partisan basis. 


This is what I perceive happening. Let us say that because 
of the actions of a government, certain things take place that are 
rather unusual or perhaps have not happened before. The public out 
there perceives that it is done in an unfair fashion, but it is 
not within the aegis of the Ombudsman. The press goes to him and 
says, ‘Well, Mr. Ombudsman, why are you sitting on your hands 
while this government is dealing with this matter in an unfair 
fashion?'' They perceive the Ombudsman as being the sole fountain 
of justice, like the king, even before the Legislature. I would 
have to turn that around. The sole responsibility and 
accountability are ours. The electorate has the ability either to 
re-elect us or to turf us out. That is the ultimate weapon they 
have. 


I have some reservations. I am prepared to wait and see how 
the other provinces have addressed it. I hate to sound negative, 
but 1 think@it is ‘important that! we protect ‘the office, of (the 
Ombudsman and make certain it never does get down into the dust, 
into the fight, and stays up on the pedestal in terms of dealing 
with it on a very nonpartisan basis. 


ian inotcforwone minute suggesting that Dr= Hill .wr any 
other Ombudsman would do that, but they could say something that 
would be perceived in the press as being pro or con the government 
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of the day or the oppesition of the day. In effect, what happens 
then? Are you and I going to have to attack the Ombudsman? That 
would be the height of idiocy, because it would be like attacking 
the king. That gives me some serious-- 


Mr. Philip: Obviously, you were not around when we 
attacked the last king. 


Mr. Callahan: Yes, I did read about those, and through 
the attackscon the last king-- 


Mr. Shynko: And his heir apparent. 


Mr. Callahan: --what did happen was that the office of 
the Ombudsman did lose some of its shine. 


Mr. Philip: I think what happened was we got a good 
appointment in the present Ombudsman as a result of the attacks on 
the previous one. 


Mr. Bell: You were talking about the king. You were not 
talking about the last time. You were talking about the king. 


Mr. Philip: I was talking about the fellow who wanted to 
be king. 


Mr. Henderson: First, I concur with the comments Mr. 
Baetz and some others have made about the desirability of avoiding 
having the Ombudsman drawn into battles of rhetoric and exchanges 
Oferhetoricwtine chesmedila. 


I am concerned, however, about certain institutions, 
organizations or agencies that may be complained about being able 
to hide behind a relative anonymity that. they are often able to 
enjoy. I am also concerned about the issue of openness in the 
government process--not that the Ombudsman is government, but in 
the process that surrounds us--because openness is a value I 
Support. 


I am wondering if a distinction can be made between becoming 
involved in rhetoric and polemics on the one hand as opposed 
simply to issuing statements that correct, to use the Oinbudsman's 
words, lies, distortions and treachery, which I do not dispute 
occurs on occasion. 


It seems regrettable if the Office of the Ombudsinan can be 
slurred with lies, distortions and treachery without being able at 
least to make a statement of correction or to address whatever 
distortions may be involved. This does not mean the Ombudsman has 
to become involved in a vigorous defence, but at least he can set 
the record straight. 


To do otherwise surely allows the Office of the Ombudsinan to 
be slurred a little in a way that damages@itsefunction. wtter all; 
if people read stuff that seems to slur the Ombudsinan, they are 
liable to say: "Well,. heck. I am not going to bother with that 
avenue. He is obviously this or that or whatever." 
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I would be inclined to think the spirit of what we have been 
saying is that the Ombudsinan can make limited kinds of statements 
of a corrective or counterbalancing nature. Many people have said 
this can be done under the existing legislation. I think it should 
be done, and if there is some question about it, why not make it 
very clear? 


I do not know whether it is realistic to suggest that if the 
Ombudsman were to do that, he should do it in the form of written 
statements that would be released from his office, which would be 
there for the record and could even be brought to the committee so 
it would know that what the Ombudsman was doing was clarifying and 
making statements and corrections, not beccming involved in 
rhetoric, polemics and counterpolemics. 


That might satisfy our concern that this kind of process not 
be stirred up and that the committee would have a way of knowing 
that what the Ombudsman was doing was simply addressing 
distortions. That seems to me to be something that would 
strengthen the Office of the Ombudsman and something we should 
consider. . 


Mr. Callahan: He also could not be distorted again if it 
were in writing. Very often when you give it orally, it can be 
Pastorted @-thixd s:fourthvand fitth time. 


Mr. Philip: While we were debating this--or thinking 
about it rather than debating it, I would hope--I got a copy of 
the Audit Act, because it seems to me the Provincial Auditor is to 
the taxpayer what the Ombudsman is to the citizen in terms of his 
human rights against the government bureaucracy. 


As Mr. Pierce will tell you, right now the druggists' 
Bscociation is attacking the auditor over his investigation into 
MEugs pricing,» and @itvhas turned!out. a letter that it, has:made 
public. The way he handled that was simply to prepare a written 
response and send it to the chairman of the committee. The 
chairman of the committee in turn circulated it to every other 
member of the committee, and then it became a public response. 


I could not get hold of Doug Archer, because he was in a 
meeting, to ask him whether he had any instance where he had been 
similarly attacked, but one of the people in his office said he 
knew of no time when the Provincial Auditor had ever made a public 
statement without going through the committee. This does not seem 
EO have stopped the Provincial Auditor--or, indeed, ‘the federal 
Auditor General, who tends to have a personality that is perhaps 
more extroverted--from making his views known and getting a lot of 
public support. 


Lamia. little: concerned, .and 1 am struggling with,this. Il 
have no problems with you personally having that authority; I know 
you would not abuse it, and I have faith that it would be used 
discreetly. But we have had ombudsmen, and many of them good 
ombudsmen, who had personalities that were different from yours-- 
personalities that got them into trouble with the committee of the 
Legislature. I think everybody knows I am talking about Arthur 
Maloney. 
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12:20 epeme 


What happens if you give another Arthur Maloney this kind of 
power? Will he upstage the committee? Will he polarize himself and 
the government? I wonder whether there is any way in which we can 
give you the powers to respond in a factual way to 
misrepresentation and at the same time not open it so wide that an 
Ombudsman at some future time could go on an ego trip, completely 
go around the committee and the Legislature and try to be God. Il 
do not know how to balance that. 


I dearly loved Mr. Maloney. He was a marvellous man, and he 
did a lot for the role of Ombudsman. Perhaps his name is not a 
good example. However, some of the public statements he made 
created: some problems for the Legislature. What if we get somebody 
who is even more extroverted and goes on his own trip? If we give 
the power to you, what happens if 10 years down the line we have 
somebody with less tact, who has perhaps more ego needs than you 
have? How do we take it back? He will simply say: "I have the 
powers under the act. I am making these public statements, which I 
have every right to do, and to hell with the members of the 
legislative committee. They are doing a coverup." 


Mr. Henderson: I have a comment in support of the spirit 
of what Mr. Philip has said. He and I are coming from a similar 
direction on this. My idea was that the clarifying statements the 
Ombudsman makes would come in written form before the committee 
later, and we would simply have a way of saying, "That was all 
okay. 


Mr. Philip, as I understand it, is suggesting the statement 
should be circulated to the committee and we would have a period 
of days to object to something we think should not be said in that 
way. That sounds reasonable to me. I am wondering how it would 
work. I would hate to think of us having to call a meeting every 
time the Ombudsman wants to say or clarify something. 


% Mr. Pierce: Under the existing legislation, he can speak 
now provided it does not infringe on the privacy of the claimant. 
Statements can be made from the Ombudsman's office. 


Mr’ Philips lt Ws interesting i thatwingthisvcace shetbink 
there is an analogy between the Provincial Auditor and the 
Ombudsman. That is why I find it useful to be on both committees; 
there is “a'certain“overlapping *inwprocess (Mn ithisy case Jithe 
auditor did not see fit to make his statement public. He thought 
he had to respond to the druggists' association and send that to 
the committee. It was only after he did so that it became public. 
Then the committee members could also respond and defend him, one 
would hope. 


Inter jection. 


Mr. Philips Pbtiventgposthesmcnabmnan of the committee 
Piris th : 


DrisHillwetederal lywai Gaworks in a different way 
altogether, does it not? 
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Mr. Philip: I do not know. That raises an interesting 
point, and I want to call Ken Dye's office, or have a researcher 
call, and find out how they handle it. If it works differently, 
maybe they have a process we can adopt. 


Dr. Hill: To assist you in your deliberations, we will 
try to get as quickly as we can the details of the Alberta 
experience, where they have had a long-term standing committee, as 
to how they handle it. I do not know all of it myself. It would 
help me, and I think it would help you. 


Mr. Baetz: This analogy with the Provincial Auditor or 
with the Auditor General is valid. Imagine if the press were to 
meet with the auditor afterwards and get down to specific cases 
and say; "Why did you report thus?" and so on, and the auditor 
replied and got into an argument with the minister who is 
affected. The press would have a ball with that. 


He makes his report and that is it, as I understand it. He 
does not comment. He does not get. into a further conversation.with 
the press on specifics. Does he? 


Mr. Philip: The Provincial Auditor does. He makes his 
report. He also has the power to make special reports. That is 
valuable. The Ombudsman has to have that power. If he sees an 
issue that is pressing, he must have the right to tell the 
chairman of the committee, "I have a special report and I want to 
table it with you." That is an important role he has to have. 


The auditor now has that power, and he is using it. He tends 
to make a special report if he sees a particular thing. We 
developed a process whereby we see it the same morning. It is like 
a lockup; it is held after question period. We go into the lockup, 
and the press and the committee are briefed at the same time. Then 
people like Jack and I can stand around and make as many public 
comments as we want on the report. The Ombudsman is smiling at 
that for some reason. 


Dr. Hill: That is what I-was-- 


Mr. Bell: There is only one remaining item on the public 
agenda, and that is the question of the expansion of jurisdiction, 
which we will deal with after we return. 1 announced yesterday or 
Monday that we would probably conclude our work today, and il sti bi 
believe that is the case. 


Perhaps it is appropriate to give the committee members a 
choice. We can do one of two things. In view of the depth of the 
discussions surrounding the amendments, I would expect the depth 
of discussions on the expansion of jurisdiction would be the same. 
Maat is going to take a fair chunk of this afternoon. We can go in 
Camera and then to try to conclude the items that must be 
concluded in camera so I can go away and do the draft report, or 
we can decide to return at 10 a.m. tomorrow in camera and conclude 
the items then. 


I put that suggestion out. I realize it may have an impact 
on some people's schedules who have ordered their lives 
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accordingly. It -is a better time to decide that now rather than at 
3:45 p.m. this afternoon if it appears we are running out of time. 


Mr. Shymko: Come back tomorrow and go in camera. 


Mr. Chairman: Is the committee in favour of returning 
tomorrow morning at 10? 


Carried. 

Mr. Bell: I do not think there is any doubt that we will 
complete the in camera matters tomorrow morning. There is not a 
lot left, and a lot has been done in any event. 

We are to talk to the Ombudsman about expansion of his 
jurisdiction, and there are communications from the public as 
well. There is probably a full afternoon in any event without the 
in camera stuff. 


Mr. Chairman: We shall resume at 2 p.m. 


The committee recessed at 12:27 p.m. 
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ANNUAL REPORT, OMBUDSMAN, 1984-85 
(continued) 


Mr. Chairman: The committee will come to order. 


Mr. Bell: As was stated this morning, two matters remain 
for the public part of your deliberations. One is the question of 
the expansion of jurisdiction, and it will take the majority of 
whatever time you sit this afternoon. 


Mr. Philip suggested the other matter be dealt with first 
endel think’ that istasgood idéa. Lt is a report of your 
subcommittee on communications from the public. That committee 
held a meeting within the past two weeks and dealt with matters 
that were on the agenda. 


Mr. Decker is placing a document before you that has served 
the subcommittee in the past, setting forth. certain principles and 
procedures upon which it will conduct its affairs. It is also 
intended to be information for the public. It is available for any 
member ot the public who wishes to communicate with the committee. 


Quite coincidentally, this week the chairman received a copy 
of a letter from a person who I believe has communicated with the 
committee in the past. I do not know whether Mr. Philip has had a 
chance to discuss it with any of the committee members or with Dr. 
Baill. Mr. Philip, I do not know whether you want to deal with that 
today or to defer it. 


MNewechilips canadeal with 1 quickly..1 have a-letter 
to go out, which I can read to the members of the committee. It 
eoncerns a Mr. Y who wrote to us. If.I read my letter to Mr. Y, I 
think it will become fairly clear how I propose we deal with this. 


"In response to your request of the clerk of the committee 
during the telephone conversation of July 17, 1985, that the ~ 
committee reconsider your communications, the committee has 
declined to reconsider the matters raised by you in your letters 
to the committee. 


DAGuOUL Minedsameitnes Letter «ated. January, /5.190),, from tr. 
Ronald Van Horne, MPP, then chairman of the subcommittee on 
communications from the public, the committee has previously 
considered the matters raised in your letters. The committee is of 
the opinion that the matter was fully and fairly dealt with by its 
predecessor. 


"As Mr. Van Horne's letter of January 7, 1985, discusses, 
the committee invites you to contact the Ministry of Energy with 
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regard to your complaint against Consumers' Gas System's alleged 
contravention of the Ontario law in the alleged removal of gas 
meter without a required inspection. 


"However, in the matter investigated by the Ombudsman and 
considered by the committee, no further action will be taken. 


"Yours truly, Ed Philip, MPP, chairman, subcommittee on 
communications from the public." 


My report covers this matter as well. I will read the 
relevant section of the report and then give you the rest of my 
report. 


"The subcommittee considered the request by Mr. Y that a 
communication from Mr. Y to the committee, which was dealt with by 
the committee in December last year, be reconsidered by the 
committee. Mr. Y argued that since a new committee is in place, 
decisions of the previous committee are null and void. 


"The subcommittee declined Mr. Y's request. The subcommittee 
is of the opinion that Mr. Y's communication was fully and fairly 
dealt with by its predecessor and felt that granting such a 
request would be an aberration from standard procedure and likened 
it to the Supreme Court's granting a new appeal each time a new 
justice would be appointed to it." 


That is the learned decision of the*high*courtvor the 
subcommittee. ; 


= Mr. Bell: Mr. Justice Philip; it sounds awfully good to 
me. 


Mr. Philip: Is that acceptable? 


Mr. Callahan: You did not suggest putting maybes in the 
middle. 


Mr. Bell: That may be done later. 


Mr. Philip: That is my counsel to you on the matter of 
the Liquor Licence Board of Ontario issue, which we will be 
dealing with in camera. 


Perhaps 1 can give’ you the rest of our subcommittee reporc: 


"The subcommittee met on Friday, September 6, 1985. The 
subcommittee adopted certain principles and procedures for its 
conduct that are being distributed to you and wishes you to adopt." 


There are only minor changes from what we had agreed to in 
the past, the idea being that if you have invented a good wheel, 
you do not reinvent it. There was one minor change, as lI recall, 
to the effect that the clerk would write a forceful and very 
direct letter informing the claimant we were not in a position to 
retry issues already heard by the Ombudsman. 


It was, pointed out by one of my colleagues on the 
committee--I forget which one--that it said "polite but firm." 
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That is page 5, item 9. That is the only change we have made from 
the previous one. It said, “writes a firm but polite letter." We 
removed the words "firm but" as it sounded a little as though we 
were using--somebody used a Monty Python ELS which I will not 
repeat on the record. 


Unless there are any questions on this, I propose that the 
principles be accepted as distributed. 


Mr. Bell: Members, just to assist you, you should know 
mnat-— 


Mr. Philip: The Ombudsman is just being briefed on what 
Monty Python ara. 


me Mocabell And ‘the chairman is just being congratulated 
on these weeks (inaudible). 


The Vice-Chairman: He is the second most powerful man in 
the province of Ontario. 


Mr. Chairman: I thought he had something important to 
tell me--a new nursing home or something. 


Mr bell: she wasiiust congratulations, was41t7 


Mr. Philip: I would think it would be a nursery school 
or something, in your honour. . 


Mr. Bell: These procedures, members, have been in place’ 
for at least two years now and have worked quite well. I do not 
think even in that time there was one firm but polite letter 
written. They were all resolved and dealt with in an appropriate 
nav. AStirwe hilk@ousaye, Lit lis’ abit like reinventing the wheel. 


I guess there is a motion, Mr. Chairman. 


Mr. Philip: Hearing no objections, I will sign the 
letter. 


Mr. Bell: Mr. Philip, you do not need to move those 
principles for adoption. 


Mr eehnilipssiearing no sob jections, why do not we just 
take them as adopted? 


MrawGhalzmann,.Carried. 


Mr. Bell: Having concluded the communications from the 
Pupbicwithewlast item, as “indicated, is the question of the 
expansion of the jurisdiction of the Ombudsman in Ontario. To-that 
Bnd, referringeagain to.Dr. Hill's opening statement, starting at 
page 27 of the statement and going through to page iol Dive etrr 
Mas addressed certain issues for you to consider. Dr. Hill, I know 
you have an opening statement. 


Iethink, (Mrs Chairman, you "are really going’ to. get 
congratulated now. 
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Hon. Me. Peterson. Urelecouldpintersupt. 
Congratulations, Ronnie. (inaudible) at Queen's Park in 42 years. 
Did she fully understand the situation? 


Mr. Chairman: "Neo. 


Hon. Mr. Peterson: I have certain responsibilities as 
Premier. | have to speak to her about that. 


Mr. Chairman: Thank you very much. 


Mr. Shymko: Mr. Premier, this is the sign of a new 
beginning by a senior member of our caucus. 

Hon. Mrs Peterson; Exactly. li ithatecan mappen to 
Ronnie, anything can happen. 


Interjections. 


Hon. Mr. Peterson: I have no right to interfere, but 
this 1s ibrenscurre 


Interjections. 


Mrs. Meslin: Is not Mr. Van Horne the minister for 
senior citizens? 


Mr. Bell: The chairman was just reminded of that. 


Mr. Chairman: He is looking me over. 


220) p.m. 


Mr, Bell: lt isthe next best thing to a nursing ‘home in 
YOur viding. 


All of this somehow seems unimportant now. Forgive me, Dr. 
Hill. I know you have an opening statement. 


Mr. Philip: That is quite a reversal--Tories pleading 
with somebody else for something. 


Mrs Bell] DregHill;, 1 think we would like to near your 
further opening statement now, and then, before members begin 
questioning, I would like to give some additional background I 
think will assist them, and particularly the background of this 
committee. It has dealt with this issue on at least one occasion 
in an extensive way. I will bring that to your attention and then 
you"can focus in on the points Ure Hil iwmakes, soir yecouldsyou 
begin now, please? 


Dr. Hill: Yes, I will. When I appeared before you on 
September 3, I asked you to consider the question of expanding the 
jurisdiction of the Ombudsman. At the conclusion of my remarks, 
the committee asked me to submit whatever suggestions I might have 
as to how it might be able to canvass public opinion on this 
important issue. 
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I have given some thought to the matter, and several 
strategies occurred to me that might be worth your consideration. 
I might also add that I have not made up my mind about expanded 
jurisdiction and will not until the proper process for looking at 
this matter has been well: put into place. 


How should the matter be approached? Your committee as a 
whole, or a subcommittee of designated members, could conduct open 
hearings across Ontario. Your attendance could be publicized in 
advance through the local media by way of public service 
announcements, and anyone interested or affected could be invited 
to present his or her views. 


Another strategy might involve the whole committee sitting 
in Toronto and inviting selected people to appear before it. These 
might include municipal and provincial officials, representatives 
from the areas in question, such as children's aid societies and 
universities, persons who represent various sectors of the 
community such as voluntary and public service organizations as 
well as media representatives and any other persons who might wish 
to make a submission. 


People who are affected should have a point of view and be 
allowed to present it. Universities, children's aid societies and 
all the others I have mentioned certainly have some thoughts on 
the matter and should be heard fron. 


A combination of both these strategies might also prove to 
be valuable. With the bulk of the committee sitting in Toronto and 
receiving ‘submissions, a designated subcommittee could travel 
across Ontario, canvassing views, so all sectors of our population 
have input into your deliberations. 


Beyond canvassing public opinion, I believe it would be 
equally important for this committee to thoroughly research other 
jurisdictions in which the Ombudsman is empowered to scrutinize 
the areas in question. I am hopeful the tabular and statistical 
information presented to you earlier will be of some value, but 
more helpful would be direct communication with some ombudsmen who 
have this experience, who have this jurisdiction and are covering 
these areas. 


This might involve, with our help, written communications 
with the committee. It might involve personal discussions with 
other ombudsmen and even visits to see at first hand how other 
Canadian ombudsmen deal with these issues and approach this matter. 


As I mentioned on September 3, I can assure this committee 
that the full resources of my office and staff will be made 
available to assist in whatever way possible, if you decide to go 
the route of a review process and find out-from the public how 
ehney feel .about. it. 


Mr. Bell: You sure made that awfully tough to argue 
against. 


Members of the committee, by way of background; probably 
from the moment he was appointed--gosh his name has been mentioned 
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a lot today, but that is because he had a tremendous impact on 
what we are talking about--back as far as 1977, Arthur Maloney 
sought an expansion of his jurisdiction, not only to more 
governmental organizations, boards and commissions, etc. of the 
province, but also to the municipal level. One of the things the 
committee studied in 1978 when it travelled to Europe, Scandinavia 
and Israel, was the question of the expansion Ole junesds CeVon; 
with some particular emphasis on standing, with the so-called 
local government or at the municipal level. 


Just let me read two or three paragraphs which I think will 
fairly state the committee's position. I am reading starting at 
page 72 of the committee's fourth report made in 1 F8. 


"Tn all countries visited, there is a recognition that the 
system of local government is substantially different from that of 
central government. This is a conclusion the committee believes to 
be equally applicable to Ontario. To demand the same standards of 
performance of local municipalities against the same criteria as 
is expected.under the Ombudsman Act of central or provincial 
authority would be a mistake and would only serve to heighten the 
resistance that local governments would have for the establishment 
Of such: an oOrtice.. 


Then the committee goes on further, at page 83, and this 
really sums up the process of government on a comparative basis 
between provincial and local or municipal. 


"The process of government is different, the circumstances 
giving tise to actions are different and the consequences of those 
actions are different. All of those factors cause the committee to 
conclude that the Ombudsman should be different from the 
provincial Ombudsman. 


"The committee has concluded that the concept of an 
Ombudsman is applicable to local governments in Ontario. The 
committee recommends that the function of Ombudsman to local 
governments should not be performed by an Ombudsman who has 
jurisdiction over provincial or central government organizations. 
What the form or structure of that office or offices of a local 
Ombudsman might be, whether it be one or more 
provincially-appointed Ombudsman, or whether local municipalities 
or authorities be empowered to set up an Ombudsman, as they saw 
fit, would, if, our. opinion, pe armatter) Loriurunermscudyebyechte 
committee or other appropriate bodies. Input from- those most 
directly affected is essential before that question can be 
resolved. To do otherwise would only serve to foster an immediate 
distrust and opposition by local governments in Ontario." 


So, what does all that mean? It means that one of your 
predecessors has at least studied it to the extent of forming a 
conclusion that, in principle, a case can be and has been made for 
the existence of an Ombudsman function at the municipal level. 


Because of the identified differences and perceptions, your 
predecessor concluded that the function or functions, as the case 
may be, should not be performed under the same umbrella of the 
provincial Ombudsman. Again, that is by way of background. 


e230) p.ms 


Dr. Hill, you may want to comment before the committee 
members do, but as I see it, there are really three issues which 
have got to be addressed before we decide how to do it. Is there a 
need for the expansion of jurisdiction? If there is such a need, 
what is the scope? Or in determining whether there is such a need, 
what is the scope of that need? 


I put that under two subcategories. Is there a need to 
expand your scope within the terms of your act? Are there 
agencies, boards, and commissions, etc., that on a definition or 
an examination, perform provincial functions or central functions? 
If so, should you have jurisdiction to deal with complaints 
emanating from those activities? 


Second, is there a need to expand it to the municipal or 
local government level, which is clearly something qualitatively 
different than what your legislation intends? Once you determine 
the need, then the decision is who should perform the function. On 
the question of extending your jurisdiction to so-called 
provincial matters, if that need is identified, there certainly is 
no doubt it should be performed by you. On the other need issue, 
the local government one, if the need is identified, should it--if 
I could put it personal terms--be performed by you, or is there 
merit in the committee's previous conclusion, that there should be 
a separation of that function? : 


You may want to comment on that before we talk about 
anything more. ies 


Dr. Hill: 1 will just comment on one aspect right now, 
because I certainly have not made up my mind on several others. 
For example, I certainly would like to hear from the 
municipalities. 


I was interested in Art Eggleton's comments in the press 
that he does not disagree with the idea, but some kind of 
partnership arrangement could be worked out. I do not know what he 
was talking about at the time, but he mentioned it, and expressed 
a need for an Ombudsman municipally. 


BAC ranyarater eel imcanisay ate this moment was that something 
Punnyoisshappening to us. 1 will put it) this way. It has been 
eight years since Mr. Maloney made those observations. A lot has 
happened in that time. In 1980, we had 200-odd complaints in 
Tespect of municipalities, and that is a little after Mr. Maloney 
made those comments. In 1984-85, we have //1 complaints coming in 
to us which are nonjurisdictional complaints in respect of 
municipalities, and that means something. 


I guess I could break that down and tell you the nature of 
the complaints, or my counsel and executive director could, but: 
there is evidence that the number of complaints is increasing and 
perhaps at what the statisticians would call an "increasing rate.' 
I am just bringing that to the committee to state we not only have 
to look at it, but figure out what it means and how we can cope 
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Before answering the other parts of those questions you 
asked, I would rather wait until I hear comments from the 
appropriate bodies that have a lot to say. about this. They might, 
indeed, influence how I think, because I have not made up my mind. 
However, I do want to bring to your attention the fact that 
complaints are increasing at an increasing rate in respect to 
municipalities. The city of Toronto has already sort of halfway 
nodded in respect of the idea and I am just saying it is now time 
to open debate. 


I cannot answer those other questions definitively yet. 
Mr. Chairman: We will start with Mr. Callahan. 


Mr. Callahan: Just by way of a general opening on that 
whole topic, 1 think it is a good idea to have input from all 
these bodies and find out their concerns, interests and so on. It 
seems to me we now deal with situations in which, contrary to the 
legislation in a sense, people have not gone to the very last 
court of resort. Am I correct in that respect, for instance, if 
someone had a right to move before a high court judge to quash, 
under the Statutory Powers Procedure Act? 


If we enlarged the jurisdiction by whatever nature beyond 
what it is now, I would think by necessity we would be required to 
stick to that section to the letter. People get very tired of 
waiting for the! long backlog) im’ courts=)mneyecerntived of the 
costs and tremendous expense in going to a court, and what you 
would have them doing is short-circuiting the system and coming to 
the Ombudsman. 


Maybe that is desirable. Maybe that is an avenue toward 
which we are moving because of the tremendous impact on the courts 
and the lack of availability of courts to deal with these matters. 
Maybe this is the way one would have to go. I would be interested 
to know whether there is any experience like that throughout the 
world where people actually do go to the Ombudsman as opposed to 
court, even though they may have had access to the courts. 


The: nextstep- as itthe,danger of thatjepnvassense.. liam 
playing devil's advocate because I fully subscribe to the 
Ombudsman and particularly your capacity now, Dr. Hill, but 1 have 
to look at it with respect to whoever comes after you and what is 
being created. 


The difficulties with the supposition that maybe if we carry 
on our present process and we do allow people to short-circuit the 
courts and come to us, and that eventually they all come to us, or 
large numbers of them come to us, are that they are exposed to -two 
particular situations. First, they are exposed to the Ombudsman of 
the day with respect to how he deals with it. Second, they are 
exposed to us, as a committee, as political people, making 
decisions. 


I think the safeguards that are present in the court 
system--albeit they are very expensive safeguards and I think that 
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may be why they may fall into disuse--of supposedly being 
impartial, and 1 think to a large extent they are, supposedly not 
having any political feelings, which I do not think is humanly 
possible but they say our system creates that, plus the mechanisms 
of examination and cross-examination, the technical rules of 
evidence and so on, protect people. 


If you expand it, you may very well attract that type of 
following. So if we are going to expand it, we have to follow the 
legislation to the letter, so no one could come to the Ombudsman 
until every other source had been looked into. 


That becomes a real conundrum because, with the Charter of 
Rights, there are umpteen tribunals before which you could wind up 
and it may very well detract from the whole purpose of the 
Ombudsman's office which is, to a large extent, to provide 
inexpensive, swift--I would hope more than the courts, certainly, 
which are getting better every day--justice to people by getting 
the red tape of government to operate in the fashion in which we 
would all like it to operate, in a fair and open fashion to the 
citizens of this province. 


I think Mr. Bell opened up by saying this is a very complex 
issue and I think the Ombudsman did, too. It is an extremely 
complex issue and it is not one on which we could make a decision 
here this afternoon just on the basis of our own experiences 
sitting and batting it around. It is absolutely essential that we 
canvass it through the suggestions that have made by the 
Ombudsman, but I think we must keep .an open mind that after 
canvassing all that, we might not enlarge that jurisdiction. 


I have to ask myself the next question: If we go out and we 
spend that time, effort and money as perceived by the public to do 
that, and we decide, in the final analysis that for the reasons I 
have stated, and I am sure lots of other reasons that all the 
members of this committee may advance, not to do anything, we come 
out of it looking like a bunch of turkeys and I think we tarnish 
the Ombudsman's office and maybe set it back to a large extent. 


Mr. Philip: Why? 


Mr. Callahan: Because I think that if we go out and 
Fathereallethis®intormation andudo not do anything with it; we 
just come back and we are in exactly the same position as before, 
the public is going to think we were just on a make-work project. 
I am not sure that is what we want to do. 


Maybe before we do anything we should canvass all of these 
groups, have them send us briefs in writing which we can examine 
here in our usual meetings. If, after examining them, we want to 
take the next step of having them come and address us on any 
issues that we are perhaps not sure about, fine. At that point, at 
least, we will have some idea of where we are going and whether we 
are going to pursue a larger jurisdiction. 


e240 p.m. 


The municipal level opens up a whole host of problems. We 
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could wind up being the next to look at a land division committee 
decision or a committee of adjustment decision. A local building 
inspector who put stop-work orders on the courtrooms in my 
tiding--I just tell you that by way of an aside; Il think it was 
comical actuality 


Mr. Bell: What is he doing now? 


Mr. Callahan: I think he was just detained by the local 
provincial court judge for trespassing on the property and the 
work orders are gone. 


It is a whole host of problems. Without looking at any of 
these and without closing my mind to any further information that 
might become available, it seems to me that at the municipal level 
there is not the giant bureaucracy there is at a senior level of 
government. 


As I envisage the Ombudsman's office, it is to get one 
through that red tape and make government sensitive to the needs 
of people, so we do not get some person in the civil service 
taking an extremely technical approach to something and preventing 
it from happening. 


My experience at the municipal level has been that you would 
talk to the staff member who was giving your constituent a bad 
time and it usually stopped. Dr. Hill's job might be made much 
easier if we could all do that, if we could all walkover to the 
various civil servants who might be doing that or who might be 
taking a hard-line approach and say, "Stop; that is it; no more." 


Those are some of my humble views about it. It has to be 
looked at very closely, but I think it makes sense it be done. 


Mr. Pierce: In respect to the statistical information on 
the cases referred to, by the municipalities or against the 
municipalities, going from 280 in 1980 to 771 in 1984, could that 
not be attributed to a good advertising campaign on behalf of the 
Ombudsman's office that it was open for business, so that more 
people are now aware the office is there but they are not aware it 
does not accept municipal problems? 


Mri. «Zacks: aThatwas® part »ot ‘the| campaigne= 
MreePirerces Sih atts what iemean? 


Mr. Zacks: --to tell them we have no jurisdiction over 
municipal complaints. They indicate a general lack of appreciation 
among the general public in differentiating among different levels 
of government. 


Mr. Pierce: People have become more aware of the 


Ombudsman’s office. 


Dr. Hill: The rise was taking place before my advent. If 
you look at the chart, things were starting to bubble well before 
I came on the scene. 
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Mr. Pierce: What would be the relationship between the 
jurisdiction of the Ontario Municipal Board and the jurisdiction 
of the Ombudsman's office? 


Mt MecacksemA Clot of municipaleconcerns go? to. the! Ontario 
Municipal Board. In essence, it is primarily tax problems, 
assessment problems that go there. We get many complaints about 
that. We receive a whole host of complaints against municipalities 
that either cannot go to the municipal board-- 


Mo, Pierce: Such as. 


Mev cackss(such aswdissatisiaction witheathe conduct of 
Peart ravidmerbrary, ehissatistact ion with the-actions of “a 
municipal council, dissatisfaction with flooding water damage to 
property, dissatisfaction with nonsmoking rules, problems with the 
start-up of a driving range, problems with snow removal. 


Mr. Pierce: Those are zoning problems. The one about the 
driving range can go to the Ontario Municipal Board for a ruling. 
For the one about library staff, a library board is responsible 
forethe —operation of ta library’ and youscan go .to -that board .if you 
are not happy. 


Mr. Zacks: These are complaints that come to us. We may 
have given complainants information to go to the library board or 
to file a complaint that may go to the OMB through some process. 
However, there are many complaints that deal with the 
implementation of bylaws and so forth that may not go that route. 
We get those kinds of complaints. hee 


Mew Pierce:JANloteofethe complaints. you “are preferring to 
go back to where we come from, and that is by being elected. If 
there are problems within the municipality, the local taxpayer or 
group or individual person has an opportunity to change the 
municipal government. 


Mr. @Zacks: Yes, @that is trie. [t isthe same argument 
for not having an Ombudsman. You can always change the government. 


Mr. Pierce: Only not as far-reaching. 

Mr. Zacks: But we have to assume-- _ 

Mr. Callahan: Did something happen while I was gone? 

Mr. Zacks: --that these people have come to us after 
they tried all the local remedies without success. I do not have 
enough information because, as you may know, we do not look into 
these kinds of complaints to the same degree as we do 
jurisdicational complaints. We try to give them a reference-to an 
appropriate source at the municipal level. 


Moe Pierce: Sineflamness;oyou\aregdirecting the 
complainant to the area that he should be complaining to. 


MreeZacks: If there is some place to go, that is right. 
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Mr. Shymko: I wondered about the statement the Ombudsman 
made with regard to the increasing numbers of non jurisdictional 
complaints that you have from both federal and municipal areas. Is 
there an increase, for example, in the number of federal 
complaints in the period that you cited for municipal? I am sure 
you would have had a similar increase from both senior and junior 
levels of government. 


Mr. Zacks: There has been an increase at the federal 
level too. 


Mr. Shymko: Which may strengthen your argument that 
there should be a federal Ombudsman. But with the increase in the 
municipal area of complaints one must be careful that the reason 
for this may be, as you pointed out, that many citizens do not 
make a distinction between levels of government. They have a 
complaint and the minute they find out there is an Ombudsman's 
OLfice they simply “contacc you. 


I presuppose things, but it may be the result Oe Ghat 
element of more information over the years about the existence of 
the office, as we publicize your work and your existence. This may 
have been conducive to the increase in complaints from 
nonjurisdictional levels, including municipalities. So one would 
have to be careful in using the argument that the need is there. 


There are, in some areas, ombudsmen already in existence. 
You pointed out in your report that there are two in universities. 
Thisemeane? perhaps that itsisatie desire of these two 
universities to have an Ombudsman that is not the provincial: 
institution, and to maintain the independence of a university they 
would prefer to have an Ombudsman at that level exclusive of the 
existence of such an office at the provincial level. 


Would this not be the feeling that would be shared by the 
other 13 universities? One would have to seek their opinion before 
one imposes our own recommendations. Do you agree with that? 


Dri Hill’: 1 certainly -agreeswith’ the idéat I scannot 
answer the question of what all the 15 universities think. I set 
up the Ombudsman's program at the University of Toronto. I know 
how they feel. The other universities without ombudsmen should be 
canvassed to get their views. Some of them might say, “Greatea take 
the headache off our necks and we will give it to the provincial 
Ombudsman." Others might jealously guard their autonomy and the 
right to say, ‘We will handle this within our family, our own 
university." I do not know how many will go one way or the other. 
The only way to find out is to canvass. 


Of course, community colleges are all covered by the 
Ombudsman, so we get a number of complaints from community 
colleges. All of their complaints are handled by us. You should 
also recognize the fact that we are in the area half way with our 
foot anyhow if you talk about community colleges. 


Mr. Philip: With regard to community colleges, the only 
thing that you may investigate is administrative complaints. You 
may not pass judgement on what would be considered an academic 


decision? 


Mr. Zacks: Yes, we do. We recently completed an 
investigation on just that kind of issue having to do with 
academic assessment, of whether a person was properly failed out 
of a course. There was a dispute by the complainant that she was 
improperly treated and we investigated that. 


Mr. Callahan: I wish they had had that in my day. 


Mr. Shymko: Following the line of the general criteria 
that you used in seeking an expansion of your mandate is the one 
that, I believe, refers to bodies that are largely funded by the 
provincial government, and bodies that are through the regulatory 
process jurisdictionally under provincial regulations. Would that 
not make a strong case for boards of education, for example? Would 
you want to include them in your jurisdiction? 


Dr. Hill: I think that should be considered. 


Mp. Sohymkovy lt makes -austrong, case toyme..you have not 
mentioned boards of education per se in the list. 


Drs Hill: No, Ll am sorry; it was:an omission. 


Mr. Zacks: Boards of education complaints are included 
in our statistics of municipal complaints..).In our process they are 
all grouped in that category. They are considered part of the 
municipal process. 


Mr. Shymko: As I understand it, when you want your 
jurisdiction to expand to cover municipalities, by that you would 
mean boards of education as well. 


Mr. Zacks: They could be included, or handled as a 
separate entity. It is open for discussion. ~ 


Mr. Shymko: Since your statistical reference of 
municipal complaints includes board of education complaints, the 
logic would be to deduct it-- 


Drei miamustestate againewith care, | did notesay <1 
wanted that jurisdiction. I said I wanted debate on it, some 
guidance from this committee and assistance on it. This is where l 
have been getting in badly with the press. They keep saying I want 
this and that, but I have not said I want anything. I want a 
debate or discussion on it. 


Mr. Shymko: I would be strongly opposed to an expansion 
DE yOur Offices, jurisdiction over municipalities and over the 


bodies listed. To exclude the boards of education would not make 
any sense to me, especially in the present discriminatory 
situation, if I may use a situation, in which staff of community 
colleges have access to your office with complaints while a high 
school teacher does not. I would see the logic in that. 
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Mr. Pierce: Could I ask a supplementary about 
municipalities? If we are going to use the word "municipalities" 
here, we have to be sure we all know what we mean and what the 
word means. It means school and welfare boards, all the boards 
that are covered by the municipalities, such as volunteer fire 
departments, garbage collectors, everything. We must be sure we 
are all thinking along the same lines. It involves everything in a 
municipality. We cannot start picking one against the other. 


Mr. Shymko: It brings me back to the autonomy situation. 
We constantly speak of three levels of government: federal, 
provincial and municipal. Although the mayor of the great city of 
Toronto has made comments on the whole debate and indicated in the 
papers he would be willing to look at and study your proposition, 
there is a very strong sense of independence. Municipalities 
cherish it, and the minute you start expanding a provincial 
institution, even in the sense of an Ombudsman protecting the 
public, they “seerthirsy or may perceive it, as an encroachment on 
their autonomy and independence. Have you considered that element? 


Dr. Hill: I certainly have. I would not argue against 
that. 1 think the best way to find out about it is to hear from 
people in municipal governments. I would like to hear what they 
think in this area. I think we have to know, and be guided by 
their fears and whatever they think. 


Mr. Shymko: Manitoba has what is called resident 
administrators. Are these mini-ombudsmen, since the Ombudsman in 
Manitoba apparently deals with them? 


In the chart where you have indicated areas of jurisdiction, 
and the explanatory notes, I see that you list under Manitoba 
there is no jurisdiction over municipalities. 


Dre ihiliieithat is. onepagee2r 


Mr. Shymko: However, point 13 says, "The Ombudsman has 
jurisdiction over resident administrators." Who are these? Are 
they mini-ombudsmen? 


Mr. Zacks: Resident administrators are government 
officials in some of these municipalities that have some 
involvement with municipalities, and the Ombudsman has 
jurisdiction over them: 


Mr. Shymko: So that is a unique situation with Manitoba. 
We do not have anything similar in Ontario. 


Mr. Zacks: No, although we have a municipal affairs 
branch of the Ministry of Municipal Affairs and Housing. It 
performs a type of function such as that. On occasion, we do get 
complaints through the municipal affairs branch that have a 
municipal connotation and we investigate them. 


Mr. Shymko: That brings me to my next point. Because of 
the Ministry of Municipal Affairs and Housing or the Ontario 
Municipal Board, municipalities are in many ways linked 
administratively with provincial bodies. Do you not already have 
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Mr. Zacks: It is a very tenuous link because of the 
position of that department. It sees itself as being more in an 
advisory capacity. It does not get involved in matters it 
considers to be primarily the responsibility of the municipality. 
They do not get involved in the kinds of complaints I listed 
earlier. They are primarily interested in major breaches of 
Eonducl DyemuUnicipalities, primarily, of a financial nature. 


Mr. Shymko: Do you have jurisdiction over the OMB? 
Mrs. Zacks;:,.Yes. 


Mr. Shymko: You do. The OMB is the final body of appeal 
for all municipal bylaws and so on. 1 would see that as a major 
area of vour jurisdiction, through the OMB, over municipalities. 
Am I wrong in assuming that? 


Mr. Zacks: It has not worked out that way. Most of the 
complaints we get against the OMB are assessment complaints. There 
are some planning complaints, but from my review of our computer 
printout the majority of complaints are from individuals who have 
minor grievances. 


Mr. Philip: Such as welfare. 


Mr. Zacks: Yes, welfare. I do not mean to say they are 
not important. They are not the kind that would or could be 
pursued at the municipal board. 


Mr. Shymko: We do not have the answer now, obviously. 
The process will continue for at least a year when the bill is 
presented. However, I already see various channels of jurisdiction 
that do exist where, because complaints have not come through 
those channels, you may not have perceived them to be in your 
jurisdictional area. I look at the reference to Nova Scotia or 
somewhere where the act itself does not mention jurisdiction over 
municipalities. I think Nova Scotia refers to something such as: 
"Although the act does not specifically state, the Ombudsman has 
jurisdiction over universities. He successfully investigated in 
this area.'' In other.words, it is not in the act but he does 
investigate successfully. 


Can we assume you can do investigations without some of the 
areas necessarily being specified in the act or do you want it all 
clear? How does the Nova Scotia Ombudsman do this? 


Mreecht Lip a .that. 1s ewhat we tried “to,.do with HUDAC. 


Dreeniliewinthink the best way to do this, is to submit 
to you the paper written by the Nova Scotia Ombudsman about 
Municipalities and his jurisdiction over them. He submitted the 
paper at the last meeting of ombudsmen. I think we should 
distribute that paper. 


I had better not quote without having the paper in front of 
me. I would like you to see Mr. Campbell's paper on 
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municipalities. It was devoted entirely to that and his coverage 
OLS LEK 


3 p.m. 


Mr. Sheppard: Dr. Hill, on page 29 you state seven 
different jurisdictions you would like to get into. You must have 
one or two of them in the back of your mind that you would like to 
get your teeth into. Which one or two would -you *lilve *€0 "gebryour 
teeth into” forma start? 


I would not agree with you taking on all seven of these at 
one time for the simple reason that I think it would leave a bad 
impression out there with the public, giving you too much power or 
too big a bureacracy. What about one or two of these? You must 
have some kind of feeling about one or two areas in which you 
would like to assist the people you are receiving complaints from. 


Dr. Hill:«Lf youswantemeytovsink my teethianco 
something, 1 would like to sink my teeth into the whole review 
process because I really mean it when I say I have not made up my 
mind about which ones I would like this to expand upon and to 
cover. I do think it is extremely important, in all fairness, to 
hear from the people who are going to be affected. 1f someone was 
to ask me what I would do, I am interested in children's aid 
because I think native people have had a hell of a time in many 
cases in this area. 


I am quite interested in that. I am interested in all those 
I have mentioned, but I would like to hear from them first to help 
me make up my mind which I would give priority to. 


Mr. Sheppard: A couple there stand out. 
Dr. Hill: The problem with that® isl *cannot proverit . 


Mr. Sheppard: This is quite true, but I was thinking you 
would have more letters than anybody else, giving you some 
indication that there are more problems in one of these seven than 
the others. That was the reason I asked. zl 


Dr. Hill: As I said, I would sink my teeth into the 
review process. Since I have opened offices in Kenora and Timmins, 
a tash of new problems has come to us from the native community 
that never came to us before. We never heard from them before and 
I am keeping a close eye on this, including things involving 
children's aid and other areas. Give me a little time for the 
review process and perhaps I can answer that for you. 


Mr. Sheppard: When we met with you in September, and I 
was talking to a couple of the other members who sit on the 
committee, we as members of Parliament in our own 
constituencies--I am going to bounce this one off you and you 
probably will not give me an answer--did you ever think that we 
should be ombudsmen in our own offices? 


For instance, if we were to get X dollars a year to look 
into it, we are ombudsmen at the present time because we get every 
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complaint there is. I get more complaints on one or two things, 
for instance, the Workers' Compensation Board, welfare or 
Baildren-s said >ofhere ware two that really \stand) out “in my riding: 
I have one girl who spends half her time or more on just those two 
things. Mind you, I have two part-time permanent because I do not 
have enough money to do it the way I would like to do it. 


Dr. Hill: I have always viewed members as ombudsmen. All 
of them are really ombudsmen. We are complementing each other. I 
think it is, and indeed it must be, your function as a legislator 
to be an ombudsman for the people you are serving in your 
constituency. The question then becomes, do you have the resources 
to do the type of intensive investigation that we have? 


Mr. Sheppard: No, we do not have the resources because 
we are ailowed only X dollars, and every constituency office is 
the same. We are all on the same footing. 


Dr. Hill: Exactly. We have the resources. That is our 
mandate, to do exhaustive investigations. By the very nature of 
your work, you do investigations. We have said that, and quite 
rightly so, but the question becomes, do you as a member want to 
get into that whole other area of exhaustive investigations? 


Mr.. Sheppard: It seems that every year we are doing a 
little more and we are not getting any more money to do it. I 
should not always say that; there has been a change in the past 
‘three months. 


Meee Pierce: 1ivthat 1s true, bring the case to* the 
Ombudsman. 


Mew Gatlahans Try dit; 1 would appreciate it. 


Mr. Sheppard: Almost everybody is new on this committee. 
I do not know whether Mr. Shymko meant it that maybe we should be 
visiting some of the other ombudsmen, such as Sweden's, to see how 
they operate. I know you made a statement that nobody but you was 
allowed out of Ontario from the Ombudsman's office. 


Interjections. 
Mr. Shymko: Hawaii is very interesting. 


Drewes seaminot tai desislator. You;are lesislators; 
you are accountable. 


The real live need applies only for the time being to my 
office, and the only one on my staff allowed out of the country is 
me. It has nothing to do with you. 


Mr. Sheppard: Il understood that. There is no 
misunderstanding there. 


There is one other thing. You mentioned 280 in 1980 and 771 
in 1984. I can understand that, the Ombudsman's office being 
fairly new. Probably next year you will get another 300 because 
there are people coming into my office who say, "I was talking to 
Joe Blow down the street, and he said to go and see my member of 
the Legislature and he would contact the Ombudsman on my behalf." 
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Your office is advertising itself each day of every month of 
the year, and you are going to get more complaints every year. 
From what you have already told us, I am sure you will see an 
increase in the number of calls and letters coming into your 
office. I am not surprised to see you getting more letters each 
year from municipalities because your office is advertising itself 
with the good work it is doing each year. 


That is all for now. I will have a couple of questions later. 


Mr. Philipy@this velatterviblyelarge and complicated 
question. When we get into certain municipalajurisdictions7;atsam 
not sure how you expand without duplicating some of the things you 
are already doing. I am thinking of the Ontario Municipal Board, 
over which you have jurisdiction. 


Some things might be worth your investigating with respect 
to cleaning up the process. For example, it seems to me the 
process that is being followed in the court of revisions for tax 
assessments is lacking. Oral decisions without any kind of written 
decisions or pattern, or anyone knowing what decisions have been 
made in the past with regard to similar cases--things like that 
are perhaps worth somebody's looking at, maybe the Ombudsman. I am 
not sure that there are not back-door routes for you to do that 
anyway, through the Ministry of Revenue. 


When we get into all these areas, it seems to me it becomes 
so complicated that what we need first is some fairly extensive 
research prepared for the committee, both on what. is happening in 
other countries and, if you want, a position or study paper that 
could be shared with the public. Following that, perhaps in the 
same way as led up to the Family Law Reform Act, there could be a 
variety of ideas presented in a very nonjudgemental way, saying, 
"These are the kinds of things we are looking at." 


Following that, it seems reasonable for the committee to 
travel around the province or perhaps, prior to that, to certain 
jurisdictions outside the country which may have experimented, to 
try to find out on a hands-on basis exactly how some of thear 
systems that look so good on paper are actually working at a 
grass-roots level. 


I have always found, with some of the academic papers that 
come out, when you actually get on the street you find out it is 
different. We saw that with the select committee on the highway 
transportation of goods. Academic papers said deregulation did not 
mean anything, and then we found out when we got to Britain that 
the unions ran everything anyway; so they had a regulatory system. 
I am referring to instances such as that. 


It seems to me we should set up a process of investigating 
without being judgemental. I think that is what the Ombudsman is 
basically asking for. I do not know what the implications are of 
moving into municipal jurisdiction. For example, I do not know how 
much hostility there will be out there. If we tried to meet a 
need, even if it existed, without that kind of study and dialogue, 
the Ombudsman might be ineffective anyway, because of the 
opposition that would occur through misunderstanding or whatever. 


Bel) pm? 


I think a study and hearings are necessary to do two things. 
One is to find out the facts, which we nave not done, and the 
other is to prepare the way for an understanding so that, if we 
move towards expanding the authority of the Ombudsman, he is not 
met with hostility based on ignorance or fear, fear probably being 
more the case. 


I agree with Howard Sheppard that you simply cannot take on 
the world overnight. It seems to me that you have to look first at 
where the needs are and then rank them and start worrying about 
some kind of phasing-in process. 


It seems to me, in a gut feeling, that since we do have a 
provincial Ombudsman, perhaps one of the things to weigh would be 
what areas of provincial jurisdiction does he not already have 
authority over. We should look at that before we start moving in 
on municipalities and so forth. 


We do have some jurisdiction over hospitals, for example. We 
do have jurisdiction over the new home warranty program. We do 
have some jurisdiction over family services and that kind of 
thing. Those may well be the areas we should look at before 
opening it up to municipalities and some of the other things. 


The other principle I feel very strongly about is that you 
should not have more than one shop to go to. The more people out 
there who need help, the more different offices they have to go 
to, the more confused they get. Unless there is tremendous 
hostility out there against the provincial Ombudsman, I do not 
think there should be municipal ombudsmen, because you would have 
different standards and you would have people confused. They 
already come to me, and all of you, with municipal problems. A lot 
of people do not understand the difference between federal, 
municipal and provincial governments. Wherever you can, it is 
better not to duplicate ombudsmen. 


I think the federal government has made a terrible error in 
having a whole bunch of ombudsmen for different things--no overall 
Ombudsman, but a freedom of information commissioner, an army 
commissioner, a language rights commissioner and so forth. The 
Poor citizen! says};.‘1 do not know.” 


The guy who does not have the lawyers does not get the 
service because he does not know. The guy who can afford to go to 
see Mr. Bell--he, of course, charges his appropriate fee to people 
off the street, I am sure--of $150 an hour rather. than the §/5 we 
are getting him for. He knows where to direct them, but the guy 
off the street does not know where to go. 


We should look at estaplishing that, 1f possible, there 
should be one Ombudsman's office for the province and divisions to 
that so people can get slotted into other divisions when they go 
into the Ombudsman's office. 


We should set up a study of what the jurisdictions and needs 
are. We should consult with people at the grass-roots level: 
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children's aid societies, social planning councils, community 
information and legal service offices, MPPs' offices and their 
riding office managers, hospital boards, ministers, priests, 
family health clinics, plus the public--all the people who are out 
there at the grass-roots level, whoever is delivering service out 
there. Then we should come back with a report towards a slow and 
gradual phasing-in of an expansion in the directions that we think 
might be appropriate. 


If you do that, then 7 do not think you*get yourself into 
the credibility problem that was referred to earlier. It is 
perfectly legitimate for this committee to say: "There have been 
all kinds of proposals to expand the power of the Ombudsman. We do 
not happen to think that at this point in time--not making any 
judgements for the future--he should have autnority sin' this@area: 
But we do think he should have authority at this point in time, 
under this society's set of conditions and these financial 
restraints, in that area." 


That would be understood by the public and it would be a 
worthwhile exercise that not only we would profit by; ombudsmen 
throughout Canada and maybe even the world also would profit by 
that. 


Mr. Callahan: Hawaii. 


Mr. Philip: Hawaii has already expanded it. I think that 
is one of the places, of course, we have to study carefully. 


MesoMorin=: And E1jr. 


Mr. Philip: In our report we should start initiating the 
study. 


Mr. Baetz: I would agree with a lot that Mr. Philip has 
said. Of course, he is simply expanding on some similar thoughts 
started by Mr. Callahan. I think a consensus is emerging here 
that, rather than address our examination to municipalities 
generally, we should look at some other specific areas, such as 
hospitals or children’ s*aid societies: 


Of all these other areas, I would like to make a special 
pitch to take a good look at the children's aid societies. I. can 
understand why they are not under the Ombudsman's jurisdiction at 
the present time. Theoretically, they are nongovernmental or 
quasi-governmental organizations or whatever. Chitdtenis gad 
societies, by the very nature of the work they do, would be a very 
important area of work for the Ombudsman. 


As well, because of the relationship that children's aid 
societies have, they are sort of out there in no man's land. They 
are not responsible to the local government, and in a way they are 
responsible to the provincial government only through the Ministry 
of Community and Social Services. They are presumably responsible 
to their own boards, but we so often hear that their own boards 
are not very informed or are weak and so on. 


The other thing is that by this time they probably get about 
99 per cent of their funding from the provincial governinent; so 
much of what they do is regulated by provincial legislation. 
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For all these reasons, if we are going to go at this in a 
segmental approach, I would like to see an examination of the 
possible inclusion in your jurisdiction of the children's aid 
eocieties. I would like to see them at the top of that list, 
because it is am area that is loaded with controversy, and 
decisions are made that are very troublesome at times. We have had 
some very infamous cases that have hit the headlines, but beyond 
that there are thousands of other cases where I suspect the 
Ombudsman's monitoring of the scene and his intervention would at 
times be very valuable. 


Mr. Philip: May I ask you a question? I do not want to 
be controversial, but is it your gut feeling that if the Ombudsman 
had had authority over children's aid societies, the recent fiasco 
between Frank Drea and one of the children's aid societies would 
not likely have escalated in the way it did? 


Mr. Baetz: It may. Which one are you referring to? There 
were several. Sorry about that, Frank. Which one was this? 


Mier lind poe Le. One that flared up in the Legislature 
for weeks in a row. I am not the critic of that ministry. 


Mr. Shymko: Kenora. 


Mr. Baetz: I think so. There are ever so many cases 
where, for example, the press gets involved. There is also always 
the question of where to turn. The local board often does not know 
what the issues’are, and the local government says: ''We appoint 
only two or three members to the board of the children's aid 
society. Do not involve us." In a sense the Ministry of Community 
and Social Services can wash its hands and say, "We set the 
guidelines, but the societies have to operate within these broad 
guidelines." 


I think there is -a very rich field for the Ombudsman there. 


Mr. Callahan: You do not have any zoning appeals coming 
up before the Ontario Municipal Board in the next little while, do 
you? 


MrEembaceza NOs 


Mecacablavan: J..am glad to hear that. 1 am going: to give 
Brank a call. 


Nismo l lipase iatedSerieht. Weahaver lo appeal before him 
from now on. 


Bp. 20 p.m. 


Meecroirier- mr, Philip, | agree with you. At one, point 
I think you presented a very good side of the medal for having one 
Place to address yourself. I think we also have to address the 
other side of the coin. With the current situation, I look at 
Guality and quantity of service, delay time, the number of staff 
and budget. As you become better known--I am not saying you are 
not well known now--you can rest assured that your mail clerks are 
going to have quite a load to bring into your place in the future. 
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The other side of the coin is that when you have an 
Ombudsman who is specialized in a certain domain, as much as ct 
may confuse Mr. and Mrs. Average Citizen of Ontario, at least that 
Ombudsman has an atea of specialization. The sheer volume of load 
is such that when I look at section 22, the last sheet, your Last 
of complaints and information requests for the fiscal year, you 
are talking about 12,000 or 13,000 in all. 


l have sat here for almost two weeks now, and I see the 
delay of time, for example, to get not an interim solutton butea 
final solution. I am very worried, as we were saying in the 
beginning, that justice delayed is sometimes justice denied. I 
concur with Reuben that before we look somewhere else, we might as 
well look into what we can do to speed up the process for what we 
already have as a first concern. 


I have 19 incorporated municipalities in my riding. I have 
served as an ombudsman for municipal matters more than enough, 
thank you, in the past 10 months since I have been elected. 


Mr. Philip: They always think the new guy on the block 
is going to solve all their problems. 


Mr. Poirier: Exactly. I am still getting 900 phone calls 
coming in every week. 


Mr. Philip: Your predecessor probably handled the same 
cases and found out they were unjustified. 


Mr. Poirier] it’ is down to 900 now. 


I am very worried about the quality of service. If we 
compare your operations with operations everywhere else, when you 
consider per capita costs for the number of citizens within your 
jurisdiction, I would want to have a very good look at that. 


It is very important to consider, on the other side of the 
coin, that if the Ontario Ombudsman's office should spread itself 
too thin, you might have so many hares to chase that you would not 
catch any. I would be very afraid of that. It could be bad 
publicity for the Ombudsman's office. 1 support entirely the work 
of your office, and it has to be very well preserved so it does 
not slip downward because of added load. 


The other part is that the smaller your office can be, in 
principle, the better you can assure quality of service. ioe 
tomorrow morning you had all seven of these jurisdictions added, 
how many people would you need? You would become a very big office. 


Mr. Callahan: You might need an ombudsman for the 
Ombudsman. 9 


Mr. Poirier: As a former civil servant myself and now a 
politician with the provincial government, I know from what I have 
seen in the past two weeks that a heck of a lot of work is done to 
cut down seven-year cases and whatever. As somebody mentioned, we 
will all go and see these people in senior citizens' homes to give 
them the results of the deliberations we are doing right now. I am 
very concerned about that. 
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WithhalinduerrespecteMr. Philip, lb think ly fullyeiunderstand 
what you are saying, but we have to consider seriously the other 
Bade tof) the «coin: 


Mr. Philip: May I just respond to some of those 
concerns? It seems to me that the present Ombudsman, or Eleanor, 
has presented information that showed in some of the very 
long-term cases there were explanations for the long delays. I am 
not sure that any Ombudsman, be he local, be he a commissioner of 
languages or whatever, would be able to change those. 


There are delays in my office that can be explained. I have 
people who call up and ask, "Why is it three months?" I say: "I 
have written to your doctor four times. He still has not sent me 
the medical evidence so I can evaluate whether we aon to the board 
or not." I think those are-- 


Mr. Poirier: Beyond our control. 


Mr. Philip: Yes. There is nothing that suggests to me 
that if an Ombudsman has five divisions, any one of those 
divisions is going to operate less efficiently than it would were 
it shelved off as a separate Ombudsman existing physically in a 
different building. As a matter of fact, I would suggest there 
might be economies in having them all together. There are 
economies in terms of computer and data processing. There are also 
economies in terms of being able to shift staff from one division 
to another because staff do get stale doing the same type of work. 


I think there are also economies you can realize that we may 
discover a need for. I think Dr. Hill knows what I am talking 
about. I do not want to get into any details before the 
legislation is brought down, but I suspect there is going to be a 
new Ombudsman, or a commissioner, appointed for one particular 
thing here in Ontario. My suspicion is that the case load may not 
be all that large in that particular area. 


If you are going to set up a new office, say for freedom of 
information, then you have to say: "What is the case load going to 
be? Do you set up a whole new bureaucracy? What is the cost of” 
that in comparison to setting up division 6 under the Ombudsman?" 
mao not know the’ answers to that, but I think it is the kind of 
question you have to ask. 


Is there really an economy in setting up a separate 
Ombudsman for universities as compared to community colleges, 
which we now have? These are the kinds of questions. I do not know 
the answer to that. 


I am concerned that the average guy with a grade 4 
education, and who does not speak English very well, does not know 
who to go to for help. There should be one stop at which he can 
get that kind of help and not be shuffled around over and over 
again. We would have to examine that. 


MrewPoirier:s But you dogagree, that the side ofthe coin 
I presented is also worth looking into? 


Mcre-Pinitip:) On ey es. 


Mr. Poirier: Just at the straight municipal level, we 
have 838 municipalities. You are talking a heck of a lot of-- 


Mr. Philip: If you are going to move into the 
municipalities, it seems to me you have to be Fairly restrictive 
about what you are going to look at. I do not want to prejudge 
what we will find. You are not going to duplicate the work of the 
Ontario Municipal Board, at least not at the grass roots, the 
early stage level. Hopefully, you are not going to duplicate the 
wotk of the planning commissioner or whoever. 


What you may have to do though is have some jurisdiction to 
see whether or not there are violations of certain provincial 
statutes with regard to municipal complaints. You could probably 
still do that. You may want to restrict the kinds of things that 
the Ombudsman would have the power to investigate municipally. Il 
am not sure we want the Ombudsman redeciding whether or not Mrs. 
McGillicuddy's cement sidewalk takes a higher priority in being 
replaced than John Brown's down the street because it has sunk S32 
kilometres and his has sunk--you know the kinds of things. 


Mr. Callahan: Kilometres? 
MreePhidipwtiet res: siever did learn the-- 
Mr. Henderson: --the Liberals brought in metric, sEds 


Mr. Philip: That is what happens when you spend too much 
time close to Peterborough. Subconsciously, you become anti-metric. 


© 
Mr. Callahan: I would hate to have you come over and dig 
a hole in my back yard. 


Mr. Sheppard: (Inaudible). 


Mr. Philip: The sun sure was not shining the last few 
times I have been up there, Howard. 


Mr. Poirier: In that sense, could I get your reaction to 
what I have brought forward? 


a0 lp als 


Mrs. Meslin: I was waiting patiently for Mr. Philip 
because he was saying good things. 


I think what you said has validity in terms of the quality 
of work and the time. However, you have to realize that a great 
part of the delay is outside our control. We have tried to show 
you that in our ‘statistics. However, having sala thateewithenis 
new reorganization we are trying to see if we can even help to 
eonpro.L that. 


In addition, when you look at an expansion of jurisdiction, 
you have to consider that you now have somewhat over 100 highly 
qualified people who would not take a great deal of training to 
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begin to do.new jurisdictional complaints. Certainly you may have 
to expand depending on how much jurisdiction you would get, but if 
you had to set up ombudsmen for different things, you may also 
find that you are going to denude this Ombudsman, because these 
are the qualified people. Just as when the complaints 
commissioner, the pilot program started, numbers of people came to 
our office because we were the people who knew how to do it, we 
knew how to carry on investigations. For a time there, we had to 
retrain new people. You have a qualified cadre of people and I 
think you have to realize that they are addressing these problems 
and are able to cope with them. 


Mr. Callahan: Could I have a supplementary. You 
addressed the question of the complaints commissioner and reviewed 
all of the areas of--1 gather you are talking about police? 


Meso. Mes linarwYies. 


Mr. Callahan: Has that ever been considered as a 
possible add on, because what has happened is, we have had a local 
Toronto-area one. We have never had them done in the outlying 
districts and I have some concern that those facilities should be 
available. 


Mr. Shymko: The reason is the municipal governments 
would not automatically get the municipal police forces under your 
parisdiction: 


Mrs. Meslin: I think it was not addressed directly, 
because that it is a’Metropolitan Toronto Police complaints 
munction. 


Mpcuch wipe taesAttomneyeGeneraleatethe time valso became 
Solicitor General fortunately, and I would love to write a book on 
that some time, and there was the set of coincidences that made 
that work very well. The rationale was that it was an experiment 
and I think also part of the rationale was that you had a police 
chief who was willing to go along with the experiment. I suspect 
if you really were a fly on the wall of the Attorney . 
General-Solicitor General McMurtry's office, you would find a lot 
of the other police chiefs were so adamant, against anything like 
that, he probably figured it stood the best chance of working in 
moronto. If he.could prove it in. Toronto he might expand it 
elsewhere. 


I understand there is considerable opposition in the cabinet 
by certain cabinet ministers to having that kind of expansion of 
the Toronto police complaints thing into their areas. 


MragCallahbans Ares you; the fly on,the wall.in there. or 
what? ; 


Mr. Philip: I have good contacts all over the place. I 
talk to people and listen to people. 1 understand there was 
Opposition from certain areas by certain cabinet ministers to 
faving anythingeito do: with that. in theirearea. it worked in 
Toronto. 
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Mr. Callahan: Don't whisper Yuri, let us hear it. I will 
have to read the record to find out what he said. 


Mr. Philip: It was not Reuben Baetz by the way that I 
heard. 1 am sure Reuben knows who they were. 


Mr. Baetz: Could be. 


Mr. Henderson: The first question I want to address is 
the question of a need for a standard jurisdiction. T see it 
rather differently depending on whether one is talking about an 
expansion of jurisdiction over bodies that are associated with the 
provincial government, but not quite as directly; in other words, 
public hospitals that are funded by the provincial government, 
universities that are funded by the provincial government, 
children's aid societies and so on. 


It seems to me that it ought to be considered a little 
differently than extending it into what really is another 
jurisdiction, namely municipalities. It seems to me that the 
expansion of the Ombudsman's jurisdiction over these slightly less 
directly provincial government affiliated bodies, is going to be 
much less costly for one thing than looking at expanding it over 
all the municipalities and thereby municipal police forces and so 
Ome 


It also seems to me that the process is going to be 
different or the desirable process is different. I am agreeing 
with the point you people have made about economies. They are 
different, I think. It seems to me the process ought to be so in 
the sense I am not as convinced as some people that so much public 
canvassing and input is going to be necessary. 


An argument can be made that our job, after all, as elected 
MPPs, is to reflect public sentiment and will. Particularly in the 
matter of the more limited expansion of already existing 
government funded, government related bodies, it ought to be j 
possible for us to consider and perhaps have some consultation and 
discussion, but not necessarily go through an elaborate process of 
inviting and soliciting public input. I am not as confident of 
that view when it comes to municipalities. I do not know about 
that. 


I) Want tolmake aipanbiculartpiech tortuniversitieserorconme 
under the Ombudsman's jurisdiction. I suppose each of us, by 
virtue of his background, sees a slightly different side of it. 
However, my experience with universities is they are notoriously 
_autocratic. I am speaking of the administrative side now, not the 
“academic. They tend to be unresponsive, unilateral, arbitrary and 
very hierarchical. They are inclined to be arrogant, at least some 
of them are, and reluctant to be questioned or examine their own 
decision making process. 


I am sure it is partly because particular issues arise that 
need to be addressed and to which the Ombudsman could bring a 
greater measure, of social justice, if you like, and partly because 
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the very process of expanding the Ombudsman's jurisdiction will 
make for a more responsible and responsive mode of administration 
in universities, I feel very strongly we ought to consider 
Mniversities, and not only community colleges. After all, 
community colleges are newer. They are much iess carved in stone 
with respect to their administrative mode. It seems to me if 
community colleges ought to be under the jurisdiction of the 
Ombudsman, then universities sure as heck ought to be. 


Again, I would emphasize I am not talking about the academic 
part of the universities. I am not suggesting we ought to encroach 
on academic freedom, in which I believe, but universities make a 
big distinction between the administrative side of their operation 
and the academic. I do not see why we cannot make the same one and 
say the administrative part of the university function ought to be 
under the jurisdiction of the provincial Ombudsman. 


With all respect to Dr. Hill, who may have a slightly 
different kind of experience and another point of view, I am not 
satisfied a university's own Ombudsman can do that job. We have 
seen only this week in this room how difficult it is for somebody 
who is part of a particular organization, however objective and 
unbiased he is supposed to be, really to be so. 1 am speaking now 
of the medical people who appeared here. I just have to feel a 
university Ombudsman is going to find himself identifying with the 
prevailing mode, philosophy and ideology of his university. I have 
to think that would be so even if he reported to the university 
board as opposed to its president. 


I am agreeing also that I would like to see one Ombudsman in 
provincial matters rather than each university having its own. The 
direction we ought to go is to an extension of the jurisdiction of 
the provincial Ombudsman over universities. For reasons of econony 
and effectiveness in the role, and the part of the role that deals 
with promoting a more humane and responsible administrative tmode 
Mmeuniversities, 1 think it would be better to do that. 


In summary, I am suggesting some more simple and 
straightforward process be brought to bear on the matter of 
extending the Ombudsman's jurisdiction over universities, 
hospitals, maybe children's aid societies and the Ontario new home 
warranty program. 


I would like to see us get on with consideration of that and 
iemake)a particular pitch for universities: 1 feel 1 know less 
about municipalities, but perhaps that can go a different route 
and perhaps a more elaborate and longer route. 


3:40 p.m. 


Mr. Sheppard: As a supplementary to that, the member 
brought out a point that I was hoping Dr. Hill would bring out. I 
could probably say the same thing Mr. Henderson is saying about 
public hospitals, or about municipalities or the farm products 
marketing boards, with which I am more familiar than I am with 
some of these others. But I was interested in hearing your 
comments in regard to universities. / 
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Mr. Philip: I guess the question is, where do we go from 
here? Maybe we have to deal with the resolution of this in camera. 


Mr. Bell: May I raise a couple of other issues? Dr. 
Hill, do you know or do you have a sense of what the Attorney 
General (Mr. Scott) or his ministry feels about the suggestion you 
have made that after 10 years we need to talk about it, study it 
or do something to it to make an informed decision? Specifically, 
do you have a sense of what the Attorney General's position would 
be on this committee's participation in the way that you have 
addressed? 


Dr. Hill: No, I do not. I have had a number of meetings 
with the staftt of the Attorney General's office and, indeed, the 
Attorney General himself. He has not said anything one way or the 
other about it. I am sure he has some ideas on it, but I have not 
asked the question. I cannot answer that. 


Mr. Bell: Specifically, you do not know what his 
position ismapout whether "therewis Vaeneed@ro study the issue? 


Dr. Hill: No, I do not know that. I could guess what it 
would be, but I do not want to put that guess forward. I have a 
pretty good idea what he is thinking in this satiation; buted 
would rather not comment until I have had a chance to ask him. 


Mr. Bell: I guess, members, the question is for you 
further to debate, probably in camera, whether and to what extent. 


Mr. Philip: I have one other question of Dr. Hill. Do 
you feel that your staff combined with our staff could prepare, 
during a two-month period, the kind of thing that is done before 
complicated legislation comes out, such as a study paper or a 
public paper that would say: "Here are the issues for study. Here 
are some of the things that are done in other countries"? Would 
that be the kind of thing you would see being done jointly between 
your staff and perhaps Merike and John or whatever other resources 
we can get from legislative library research? 


Dr. Hill: We want to give every help possible; I have 
already committed myself to saying we want to be helpful. But 
there are resource implications. We would have to pull some staff 
off, perhaps; it would cost us a few bucks and it would cost you 
some money, too. I would like to see what it. would cost to do 
that. I do not even know whether we can do it in two or three 
months; it may be a little longer than that. 


There are cost implications, but let me say 
straightforwardly that I commit my- office to working with you to 
study the problem. The question is, how much and how Inatiy ele do 
not know yet. 


Mri Bell: I’ can’ respond to that further?’ Tf the green 
light is given by whoever is to give it--this committee alone, the 
House, whatever--it would be done. In fact, it should be a 
prerequisite before you get on a task like this. You have to 
settle the issues and settle whom you are going to speak to. 


0-29 


It would be within my contemplation, if it happens, to have 
something prepared, and at the first organizational meeting you 
settle on what you are going to do. I am not sure it would entail 
that type of in-depth analysis of other jurisdictions as part of 
that paper, but it would address other jurisdictions to the extent 
that you can make a decision on whether you want to pursue matters 
with them. 


inetes tstpreciaussliattlew Je should tells you. The last time 
had occasion to see what was available by way of literature, there 
was precious little on what you are talking about. Michael, you 
might be able to comment. 


Mr. Zacks: There is not a large body of literature on 
that issue. 


Mr. Bell: Scandinavian countries have not been that 
concerned about the impact of their jurisdiction over 
municipalities, beyond saying that they have it but they do not do 
peuGt OL ityelhat «type tofiresearch is: not. available and I do not 
think it would be terribly useful. . 


Mr. Zacks: There are some anecdotal documents from 
various jurisdictions talking about how we investigate municipal 
complaints and that type of thing, but there is nothing around of 
a statistical, analytical or comparative nature. 


Mr. Morin: There was one study conducted by a fellow by 
the name of Murphy. I believe it was done in 1975 or 1976 at the 
request of Arthur Maloney. Perhaps some of you municipal people 
would remember him. It was just local. Was it Brantford or 
Brampton? I cannot recall. 


MryeZacks jewestried to track it} downs LT have -heard .of 
the document, but it has gone to the great beyond. 


Mr. Morin: Another was written by Dr. Rowat, a professor 
at the University of Ottawa. 1 think there are two documents 
available. 


Mr. Philip: I envisage the kind of thing that was turned 
out prior to the family law reform bill, something that can be 
sent to whatever groups may be interested so that they understand, 
(1) any background that is available on the issue, and (2) what 
the issues are the committee is going to look at. 


Mr. Bell: ‘That could be -done. 


Mpsernilepesinatehasyto be printedpwellsin advance or 
the committee holding hearings. 


Mr. Callahan: As to sources, I wonder whether the 
Canadian Bar Association and its various subsections would look at 
that issue and give us some idea about that. These are the guys 
who are in the subsections that deal with the specific areas we 
ieewal ologe@ine at .whosean telljus;)Maybe.there.is asneed for the 
Ombudsman to be in that area and maybe there is not." That would 
be a quick way of getting a précis of where we should go. Eons 
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Mr. Callahan: I notice in his report that the two times 
he addressed the Canadian Bar Association about this issue it has 
resulted, on one occasion, in the Ombudsman's office and on the 
second one, it resulted--I cannot recall what it was in the report. 


Dr.“ Hill:*A unanimous vote! by*the-- 


Mr. Callanan: It is obvious it is an issue in which they 
are deeply concerned, and they are the experts who deal with the 
day-to-day activities and frustrations of this issue and might be 
able to give us a window on what we want to find out. 


Mew iti pe I do not share the views of Bob Nixon about 
lawyers. 


Mr. Callahan: Does he not like lawyers? Is that why I am 
not in the cabinet? 


Dr. Hill: The answer to you is, yes, Mr. Philip. We will 
help and we will find staff somewhere, bitelewould slike feomwork 
out the details of 10. 


Mc. Philip?" 1 do-noe*think fany sone profession has the-- 
Devas ol Wee Oraie. 


Mr. Sheppard: This is probably a loaded question. If you 
were to take on these seven, you might or should be able to give 
us some kind of ball-park figure as to what extra staff you would 
have to have to look into it, with the experience and work load 
you have had. 


Dr. Hill: If we agree on what should be done, I would 
try to do an impact study to let you know what the impact would be 
on our budget and our staff. I cannot tell you off the top of my 
head. There would be an impact and we would certainly have to be 
able to say what it would mean in terms of staffing and money. l 
cannot tell you now. 
Mr. Sheppard :aiteyou have a budget, you know what you 
are going to spend. 


3:50) pen. 


Mr. Hayes: Every one of us could probably sit here and 
set out ay Lot) of «pros! and. cons for any of sthese, such as the 
municipalities or the children's aid societies. I sometimes have a 
little burr to pick with conservation authorities as to the way 
they make some-of.their decisions. Perhaps 1 would not want 
another body coming in there either. I do not think we can say we 
should or should not expand the jurisdiction of the Ombudsman. It 
is going to take a lot of study before we can really come up with 
an answer, 


I would like to ask one question for information. You say 
there are 771 complaints about municipalities. Could you give us 
an idea of how many of these, for example, would be Metropolitan 
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Toronto compared to some of the rural areas? 


Mr. Zacks: We cannot give you that. We would have to do, 
in essence, a manual count. 


Dr. Hill: We could give it to you but not right here. 
Mr. Hayes: I do not want an exact figure. 


Dr. Hill: I would imagine, just guessing, you would have 
a fair number from Metro. It is the largest municipality. The 
larger municipalities would obviously give you the larger case 
load. Off the top of my head, I could not tell you. We could find 
out. We would have to do a manual search. We are trying to put 
stuff on computers. We could get that information for you, but we 
do not have it at hand. 


Mr. Hayes: What type of complaints would you get? 
Welfare? Planning? 


Drs Hill: About five or six categories. 


Mr. Zacks: Snow removal, garbage pickup, zoning issues; 
it is everything. 


Mr. Hayes: I might make a suggestion here when we talk 
about how we are going to finance this thing. I think we could 
probably find some money from the Workers' Compensation Board with 
some of the commercials it has. Maybe we can reduce a number of 
those and put some money in where it will really work. 


Mr. Chairman: Is there any further discussion? 


Dr. Hill: Yes, [I want to make a statement. iI still 
consider myself to be a relatively new Ombudsman even though I 
have been on the job for a year and a half. I want to say to this 
standing committee that I have found the deliberations most 
helpful to me. You really went into depth, great depth, into 
everything. By doing so, you gave us a lot to think about and gave 
us a lot of guidance. I appreciate the process and it has been 
Beeisy hnelptul. Ll thank you for it. 


Mr. Chairman: Does the committee now want to go in 
Camera, or will we do it in the morning? Okay, we can do that in 
the morning. 


Mr. Callahan: Mr. Chairman, before you adjourn, at the 
earlier recess Il suggested that perhaps we should hold a 
celebration. There is someone in this room who has embarked upon a 
life sentence. I arranged it up in our caucus room. There are 
drinks of various types of firewater. I would hope everyone would 
come who can. 


Mr. Poirier: Matrimonial water. 
Mr. Sheppard: That is right now? 


a 
Mr. Callahan: Right now. a 
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Mr. Sheppard: Right now, if the chairman will join us. 
Mr. Chairman: I am going to be busy. 


. Interjection: The condition precedent is the chairman's 
attendance. 


Mr. Callahan: We cannot have a party without you. 
Interjection: We can, but we do not ‘want "to: 


The committee adjourned at 3:54 p.m. 
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Mr. Chairman: 1 call the committee to order. It has been 
suggested we should discuss the proposed trip to northern Ontario. 
As we are all aware, we had planned to go from February 2 to 
February 6. The way the situation is in the House, that is not 
only questionable but also it has been suggested it should be 
cancelled because we have to make arrangements with the members in 
the areas and with the people we are going to visit. Because of 
time it takes to communicate with some of those people, it was 
felt we did not have enough time. 


Mr. Philip: What is the alternative suggestion? I find 
it unusual that we could not go none the less. Since the committee 
is representative, why can we not go while the House is sitting? 


Mr. Chairman: I guess we could if we got the authority 
of the House. 


Mev ebnilip: Did-you try getting thesauthority of the 
House leaders? 


Me. Chareman sno ck did not< 


Mr. Philip: I assumed that was understood-and it would 
have been done. 


Mr. Chairman: Having been involved with several select 
committees, I had the impression they do not travel while the 
House is in session. Maybe it is an unwritten rule around here, 
but that was the impression I had. I did not discuss this with any 
members and that is one of the reasons we are meeting today. 


Mr. Philip: We are a standing committee. I do not know 
whether that makes any difference. 


Mr. Chairman: Yes, that is right. 


Mr. Philip: Having cancelled it and notified the people, 
I guess there is nothing we can do about that. 


Mr. Shymko: Is it definite we will be sitting from 
February 2 to February 9? 


Mr. Chairman: You know as well as I do that nothing is 
definite around this place. However, it appears we may be sitting. 


Mr. Shymko: Have preparations been made with respect to 
people in the area who were to organize an agenda for us? 
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Mr. Chairman: Yes. We had a committee. 


Mr) Moninos Mae elcaneice. Hennessy and myself had a 
meeting. We were to make the various contacts. If we can use past 
experience as an example, we are already too late to organize that 
trip. We were on time when we got together. However, unless 
somebody makes a sort of reconnaissance beforehand and meets with 
each chief to tell him we will be there by a certain time, we may 
as well forget about it. it is too late now. 


Mr. Shymko: From the indication I have, it looks as 
though we may be sitting in February, probably until June, with a 
break in March. I would suggest we notify the people in northern 
Ontario who were organizing various activities for us that it is 
being cancelled. 


However, the principle of the trip is something we should 
decide on now. It may be during the summer or early fall. It is 
very important that the members of this committee should travel 
and see some of the problems associated with its work in northern 
Ontario. Maybe we should discuss that. 


Mr. Philip: I agree with Mr. Shymko. I think it should 
be rescheduled. It is fairly clear the Legislature will not be 
sitting all summer. Therefore, I think it would be safe to 
reschedule it, perhaps for early September. I think the same 
subcommittee should deal with that and schedule it. It should be 
made definite this time. 


Mr. Morin: Let us make sure we organize it prior to the 
Hunt. 


Mr. Philip: Those are the considerations. You people 
know the territory. I think Mr. Morin and Mr. Pouliot are very 
familiar with that area. What I would like to emphasize is that I 
hope we go up at a time when it does not look as though we are 
simply there to--how can I put it in a tactful way? 


Some of the native peoples have the feeling that certain 
public servants use various types of meetings as excuses for 
getting in free fishing trips. I am not against fishing. lI 
probably enjoy canoeing more than anyone. However, I think it 
should be done in a way in which we are sure they are available 
and, if possible, that it not appear as though we are getting any 
freebies out of the thing. That was one of the advantages I saw in 
February and one of the reasons I suggested February. I thought 
nobody could possibly think we were going up there for any reason 
other than to meet those people. I will leave it to the 
subcommittee and ask that it report back to the committee on the 
dates. We will accept its recommendation, subject to any great 
COnELICESs. 


The other thing I suggest the subcommittee report back on is 
this: it seems to me reasonable for us to open it up to some 
members of the press, particularly some of the southern press such 
as the Globe and Mail and the Toronto Star. It would be an 
opportunity for them to report on what is going on in the north 
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and on the work of the standing committee on the Ombudsman 
vis-a-vis native peoples. 


I think we had a Globe and Mail reporter, Robert Stephens, 
along last time. I think we should open it up to the press again 
this time. Mr. Chairman, perhaps at an early stage you should 
advise the press gallery of the proposed date and ask whether any 
of them would be interested in coming with us. 


Mr. Chairman: That sounds like a good idea. 


Mr. Philip: Let the subcommittee deal with it: L trust 
its judgement. 


Mr. Shymko: 1 am sure Mr. Philip will agree with this. I 
found the visits to institutions most educational and fascinating, 
a true learning experience. I am referring to the psychiatric 
anstitutions, the correctional institutions and, in particular, 
the visit to the Indian reserves, meetings with the chiefs and the 
band councils. It may take some preparatory work in the area to 
arrange such visits. However, they should be part and parcel of 
Our trip, rather than having the municipality host it in 
Kapuskasing or Timmins. 


There should be more about areas of concern with which the 
Office of the Ombudsman deals, particularly correctional 
institutions. In the native area, I know that in the area of 
children's aid societies there is a move to autonomous bodies. 
Perhaps we can meet someone to discuss the services from that 
ministry. I think this is a very interesting and unique experiment 
that we as a provincial jurisdiction are doing with children's aid 
societies. We should see that. It is not necessarily related to 
the function of the Ombudsman. 


Ma. wehilip:.Onesof ithe: things that hitvus last time was 
the whole area of the problems of housing in the north. I do not 
think we have scheduled that. We found out about some of the 
housing problems by accident. Perhaps in setting up the agenda, 
the subcommittee might look at that. We could meet with local 
housing people and deal with it. 


As you probably know, the Ombudsman is preparing a special 
report that is a systemic analysis of housing problems in Ontario. 
Therefore, as part of our tie-in with that report and.as one of 
our focuses, it might be useful to try to focus on the supply of 
housing in the north: geared-to-income housing, assisted housing 
and housing for seniors. The members who are from there will know 
what we should be looking for. Maybe they can direct us and make 
arrangements for us. 


Mr. Shymko: Is there any idea when? I mentioned the 
Summer or early fall. 


Me Mopina arly tall? 
Mr. Sheppard: September is the best time. 


Mr. Morin: Early September would be excellent. 
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Mr. Shymko: We have estimates. We have work that has to 
be done here with the Ombudsman committee. 


Mr. -Phislip: sWemcangdoethatain-- 
Mr. Chairman: Would the first week in September be good? 


Mr. Morin: Yes. First, I will check when the hunt starts 
and also when the best time would be. 1 suggest sending someone 
there to do the-- 


Mr. Shymko: Legwork. 


Mr. Morin: --legwork. That is what I did the last time 
and it pays off. If I had the time, I would be very glad to do it, 
but it takes a week to meet with each chief to organize the whole 
thing on the spot and to let them know who will be there. That is 
the only way. I can do it; Mr. Pierce could possibly do it. 
However, you have to go there. If you recall the last time, it was 
all organized. 


JUN Dells 
Mr. Shymko: Yes. You did a fantastic job. 


Mr. Morin: But it was all cancelled at the last minute, 
and to do that again is costly. I leave that to you. 


Mr. Philip: You have the basis of an organization 
already. Why do we not ask Gilles and Jack Pierce to do some of 
that organazataon! foreus? 


Mr. Chairman: Are all in favour of that suggestion? 
Agreed to. 


Mr. Philip: There is another issue arising out of this. 
If we can come to an early date, I would find it useful to tell 
the Ombudsman that we understand why he could not accompany us in 
the week of February 2 but that, since we are doing it six months 
later and since he is going to the north on his own with his staff 
around that time, we would like him to consider accompanying us at 
that time. We are supposed to be working not only to monitor the 
Ombudsman but also in co-operation with him, and I think it would 
be a big drawing card for the people up there to have the 
Ombudsman with us. 


Mr. Sheppard: Has he not been up there? 


Mr. Shymko: He has already made a few trips 
individually. We were not inhibited when the Ombudsman's office 
was there locally with Gilles, whose function it was to discharge 
the responsibilities of the office in northern Ontario. That was 
understood. 


However, you become a little inhibited when the Ombudsman is 
there with you. We are a committee that monitors the work of the 


Ua, 


Ombudsman, and I would feel more at ease if we were there by 
ourselves and perhaps even voiced some of our concerns or 
criticisms of the operation of the Ombudsman's office. 


Mr. Morin: Without embarrassing the Ombudsman. 
Mr. Shymko: Without the embarrassment. 


Mr. Morin: You mean without embarrassing the Ombudsman 
himself. 


Mr. Shymko: Exactly, in questioning people and so on. 


Mr. Philip: It is a suggestion, and I will throw it out 
to you. 


Mr. Sheppard: How long will it take to organize this? 
What was it last time? Was it about six weeks to two months? It 
took us a week to organize the trip for the first week in 
February, but it was last September or October when we agreed to 
Forup north;; was’ it’ not? 


Mr. Morin: When we had our last meeting? 
Mr. Sheppard: Yes. 


Mr. Morin: It was in September. However, it did not take 
long. We had three members who knew what to do. We had a meeting; 
the briefing was done. We could easily prepare this two months 
ahead of time. If we prepare it too long in advance, things 
change. Sometimes they have an election on the reserve, so you 
have a brand-new chief, or somebody is sick. 


Not only that, but time in the north is not considered in 
the same way as we consider time here. We say 10 o'clock; it could 
Be 12 o'clock there. You take life as it comes. 


Mr. Sheppard: They never get in a hurry there. 


Mr. Morin: No, and I respect them for that. That is 
their way of living, it is their culture, and we must be very 
flexible and adapt ourselves to those conditions. 


I have seen many occasions where I was there at 10 o'clock 
sharp. The chief was not there and did not show up before two 
o'clock in the afternoon. I was annoyed in the beginning, but at 
the end I said: "What can I do? I am in the middle of nowhere and 
I have to accept it. I have nowhere else to go." 


Mr. Philip: On this, one of the things I found 
disconcerting on the last trip--and it was disconcerting, I think 
you would agree, to some of the native peoples--was that we would 
get into a place and then have to say to the group we were 
Meeting: 'We are sorry. We have a flight. We are due at 
such-and-such a band at two o'clock this afternoon. In order to 
have lunch and get on the plane, we are going to have to go, but 
we appreciate your concerns.’ Meanwhile, five or six people who 
were at the meeting had not had a chance to say their piece. 
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I wonder whether it is worth while to look at the agenda. lI 
have no objection to spending 10 days there, Davinicu LateverLo 
September. It is not as busy a time for me as this time of the 
year. I would rather spend 10 days and not be rushed. 


I do not want to be sitting around wasting time, but I 
thought trying to see two groups a day on the last trip to the 
native peoples was pushing it. I would rather have time to spend 
talking with them and walking around their village, because it 
takes a while for them to warm up. I do not want them to feel we 
are rushing them, that we are simply in and out again. The week 
was too rushed the last time. 


Maybe we should look at eight, nine or 10 days, whatever is 
needed, and not have as hectic a schedule. I think the opposite 
was true for some parts of the trip, which I thought were a waste 
of time. 


Sitting down and having cocktails with the president of the 
chamber of commerce might be quite interesting. I enjoy sitting 
down with people I have not met before, having a cocktail, eating 
a steak and so forth. The hospitality was nice too. However, we 
may have wasted some of our time. We could have had the same 
result with a quick briefing or presentation from them. This might 
be taken into consideration. 


Mr. Shymko: I want to agree with what Bde sad des tad SimlOL 
a question of extending it from seven to 10 days. When you have it 
for seven days, you should not pack in so much that you have to- 
insult people by telling them you are leaving after two or two and 
a half hours. We were being rushed in areas and meetings that were 
crucial and important. At meetings that were irrelevant to our 
work, we had hours of wasted time. I agree with that. It is a good 
point. I support you 100 per cent. 


Mr. Sheppard: You always have a certain amount of wasted 
time anyway because it is hard to schedule everything right on the 
dots 

Mr. Morin: There is the cost too. 


Mr. Shymko: Travel takes time. Moving from one place to 
another takes half a day. 


Mr. Sheppard: Were you on the last trip with the 
standing committee on general government that went to Grassy 
Narrows? 


Mr. Shymko: No, 1 was not on that trip. That was the 
standing committee on social development, not general government. 


Mr. McLean: Were you there? 


Mr. Shymko: I do not think this committee is planning to 
spend time at Minaki Lodge. Was it the Minaki Lodge visit? 


Mr. Sheppard: That was our own private business, though. 
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Mr. Shymko: This is not a committee that goes for luxury 
eLips. 


Mrs Sheppard: No, we did not. go for luxury trips either. 


MEePhilipy Do sit take@it rhousghethat “at thevendrof the 
trip, as a way of putting all our ideas together, we will be 
spending two days at Minaki to summarize everything that happened 
on the trip? 


Mr. Shymko: Were you there? 
Mr. Philip: I have never seen Minaki. 


Mr. Shymko: Neither have I, but there are two sides to 
that proposal. 


Mr. Chairman: What is the old saying? There are always 
three sides to every story: Yuri's, mine and the true side. 


Mr. Shymko: We might have to criticize the operation of 
Minaki Lodge. I would like to see that perspective. 


Mr. Philip: I am being facetious about Minaki, but it is 
important to set aside a day close to the end of such trips, not 
necessarily the week when people are trying to get back to their 
tidings, but within a week or so after, when committee members can 
sit down and brainstorm. The researcher for the committee could 
jot down some of their impressions and concerns and so on. 


I find it difficult to write a report from memory six months 
later. When people are fresh and enthusiastic, while they have 
things under their saddle, so to speak, that they want to change 
or improve, that is the time to get it down. Then the report will 
be meaningful. 


Therefore, I suggest-- 


Mr. Shymko: Minaki Lodge. 
4 p.m. 
Mreorhilip. inesummary, vl van "suggesting: 


l. That we book it now, get a specific time--probably the 
first week after Labour Day--and inform the press of it, and that 
the organization be set. 


2. That it not necessarily be a week--it may be longer--but 
look at the schedule, and that particularly we not rush away from 
some of the native peoples. 


3. That we look at the social events we had last time and 
not overdo them. It is fair to meet with the mayor and council in 
Kenora or Thunder Bay and that kind of thing. 


4. That we schedule a day at the end, when things are fresh 
in our minds and we can brainstorm, to put things down so we can 


write our report. 


Mr. Shymko: With priority on the last point, lI would 
imagine. 


Mr.o Philadps Yespathere isinospoint in our going on a 
fact-finding trip if we do not get that information down, include 
it in our report and get some positive changes as a result. 


Mr. Chairman: Labour Day is Monday, September l. 


Mra Pha pee so¢we should be aiming at Tuesday or 
Wednesday, as a start. If we were looking at leaving on Tuesday , 
we could have that week and most of the next week up until the 
Friday. We could schedule it over a 10 day period which would 
include a day--and the day could be back here; it does not have to 
be at a lodge or anything. 


Mr. Morin: It could be on a reserve. There are some nice 
beautiful spots. 


Mr. Philip: Quite frankly, one advantage of doing it 
away from this place is that here, we are constantly interrupted. 
Even in this meeting I have notes to call people; one to make a 
call at 4 p.m. so 1 am five minutes late. I do not care where it 
is. We can all go to my cottage if you want--there is room for 
most of us there--and we could do it up there. It could be any 
place. 


Mr. Sheppard: He cooks good steaks, too. 


Mr. Philip: We shall have the local MPP for the area 
donate the steaks if I am donating the accommodation. 


Mr. McLean: I am new on the committee. I should like 
clarification on the purpose of the trip and of the press being 
notified. 


Mr. Shymko: Give him a copy of Hansard from last week. 


Mr. Chairman: The purpose of the trip is to meet with 
various people in the north regarding the Ombudsman, find out what 
their problems are--and we know there are many--and see what we as 
a committee can recommend to the Ombudsman so he can better serve 
the people of the north. 


MoS srbi lip: Lt 3isto evaluate the service the Ombudsman 
is providing. 


Mr. Chairman: The more press we, as an Ombudsman 
committee, can get for ourselves and for the Ombudsman, the 
better. Before I became a member of this committee, I did not 
understand the role of the Ombudsman nearly as well as I do now. 1 
had to admit that. The role of the Ombudsman is not unlike the 
role of a member. It is a very important role and it is important 
that the people of the north recognize that role and are able to 
appreciate and take advantage of it. Mr. Morin would be able to 
explain it further because he has worked with those people in the 
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north and has an appreciation of their problems. 

Mr. Sheppard: When we sat on the committee last 
September, I think it was only one in 16 or 17 people who even 
realized there is an Ombudsman in Ontario. I think this is another 
reason they would like the press to go so the public out there can 
read about it and hear about it. If you mention the Ombudsman to a 
lot of people in my riding, they will say, what is that? They 
never heard tell of it before. 

Mr. Chairman: Unfortunately, that is true. 

Mr. McLean: The questions have been answered. 


Mr. Philip: Are we agreed then that we are aiming at 
Wednesday, September 3 as the possible takeoff date? 


Mr. Chairman: Is that agreeable to the committee? 


interjection: Sure. 


Mr. Philip: We will look at the schedule and, if 
necessary, we should write the following week into our calendars, 
the Thursday or Friday. Is that agreed? 

Mr. Shymko: We also suggest that the normal meetings of 
the committee on the Ombudsman be scheduled immediately upon our 
return, to continue with the work. 


Mr. Philip: Why not finish up the estimates and do 
things like that in June or whenever the House adjourns? 


Mr. Chairman: We have the estimates we have to discuss. 

Mr. Shymko: Now. 

Mr. Philip: Why not decide on this and then worry about 
the other. We may be able to do some of this during the small 
recess when the House adjourns. It could be the middle of March. 

Mr. Shymko: I see. I thought we would schedule the 
normal meetings we have with the Ombudsman and the Ombudsman's 
report, the annual report of the recommendation-denied cases which 
are always scheduled in September, immediately following our trip. 

Mr. Chairman: We may have to take a look at that. 

Mr. Shymko: I do not think they will have this ready-- 

Mr. Philip: We did not have any this September, did we? 

Mr. Shymko: Yes, we did. Sure, we sat for two weeks. 


Mr. Philip: Is there a backlog of those already? 


Mr. Chairman: No, there may be some now but you may 
recall that-- 
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Mr. Philip: I mean since then. 

Mr. Chairman: Not that I am aware of. Do you know? 

Clerk of the Committee: Everything pertaining to the 
Ombudsman'’s last annual report was dealt with at our meetings in 
September. John Bell is still working on the draft. Mr. Shymko is 
referring to the Ombudsman's 1985-86 report-- 

Mrs shymkomiihe 1985-86 report, yes. 


Clerk of the Committee: --which we would have to 
consider next September. 


Mr. Shymko: Yes. 
Mr APntlip: aihat weet ine: 


Mr. Shymko: As a follow-up, I had an impression that Mr. 
Bell had completed his work. Is there any indication when his 
report will be ready, at least a draft, for us? 


Mr. Chairman: I understand that he has not quite 
completed it. It should be available shortly. 


Mr. Shymko: Okay. 


Mr. Sheppard: I have one item under new business if you 
are finished with this. 


Mr. Shymko: Let us vote on the suggestion. 


Mr. Chairman: Are the committee members in favour of 
going north the first week of September? 


Agreed to. 


Mr. Chairman: The length of time will depend on the 
agenda but would you be prepared to go for at least 10 days? 


Inter jection: Agreed. 


Mr. Shymko: I would not say Nat east? “for acmaxinum of 
10 days. 


Mr. Chairman: Would you be prepared to have a debriefing 
session within the 10 days? 


Mr. Philip: At the end of it, yes. 


Mr. Chairman: Okay, that is resolved. We have the 


estimates of the Office of the Ombudsman. When will we discuss 
those? 


Mr. Philip: I would move that we deal with those 
whenever the House adjourns. When we dealt with them before when 
the House was adjourned, the Ombudsman and the concerns of the 
committee seemed to get--if the House does not adjourn, then we 


O-11 

have another problem. 1 recognize that. 

Mr. Chairman: The clerk just brought it to my attention. 
If it does not adjourn before March 31, we would have another 
problem. But we can resolve that as time goes on. 

Mr. Philip: Leave it. I have just finished three sets of 
estimates and I would find it easier to devote some time to 
thinking and preparing them if we do not have other things to do. 


Mr. Chairman: Is it satisfactory to the committee that 
we will just leave it in abeyance? 


Mr. Shymko: We would have to meet before the end of 
March. 


Mr. Chairman: Yes, that is right. 

Mr. Philip: We are only talking about three hours. 

Moseohym Omrlssthatealilmviteis? 

Mr. Philip: It is the wish of the House leaders that the 
Ombudsman committee usually not meet except when the House is 
adjourned. We can go to them the last week in March and say, 


"Look, we are sorry, we tried to do things the normal way." 


Mr. Shymko: We are a standing committee. We can meet and 
do the estimates at any time. 


Mr. Philip: Yes. The argument though, by members of the 
Liberal Party, and it used to be the argument of the Conservative 
Party, is they have trouble manning too many committees when the 
House is sitting. 

Mr. Shymko: We do not have that problem. 


Mr. Philip: You do not have the problem now, but the 
Liberals have that problem. 


Me suChalrman: “Yoummake a good point. The thing to do, if 
it is satisfactory to the committee, is to bide our time. If we 
find we are going to be sitting till March 31 then we can fit in 
the three hours. Is that satisfactory to the committee? 
10° p.m. 

Mr. Shymko: No problem. 

Mr. Chairman: What: is the committee's 13th report? 


Mr. Shymko: That is the one we are working on. 


Clerk of the Committee: It is the one John Bell is 
working on. 


Mr. Chairman: As soon as he has it prepared, I can 
notify the members of the committee, and then we can decide 
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whether we want to get together and discuss it or discuss it after 
the House adjourns and before it meets again. That will be up to 
the committee. 


Mr. Shymko: Do I understand that we will be receiving 
the draft and, as soon as the draft is ready, you will notify us? 


Mr. Chairman: That is the proper thing to do. 


Mr. Shymko: 1 would like to meet as soon as the draft is 
ready. 


Mr. Chairman: We should meet as soon as the draft is 
ready and then decide what we are going to do witheat. 


Mr. Philip: It would be useful if we could get it 
debated during this session. 


Mr. Shymko: Dfiwit@isireadypformthis session. 


Mr. Philip: We make some recommendations that people who 
are in a tight jam are waiting for. If we can get this passed, 
then there will be a strong onus on the government to settle up 
some of those matters that are left. 


Mr. Chairman: Would it be satisfactory to the committee 
that as soon as the draft is available, we will arrange for a 
meeting and discuss it-- 


Mr. Philip: Go to the House leaders and get permission 
for another meeting and we will sit. 


Mr. Chairman: Okay. 


Mr. Shymko: In the light of Mr. Philip's remarks, let us 
assume that we may be sitting until the middle of March or the end 
of February. It would be worth while to influence Mr. Bell somehow 
to speed up the process of preparing the draft so we could debate 
it in the House before adjournment. Would it be possible, either 
through the clerk or through you, to indicate that the committee 
would like to meet? 


Mr. Chairman: Todd can get in touch with Mr. Bell 
immediately to see when it will be available and to try to hasten 
thesavarlabiLity of tne repoLe. 


Mr. Shymko: Exactly. Second, I just raised this 
informally before the meeting of our committee, but concerning the 
special report that we had discussed earlier in September, the 
report dealing with international human rights violations and the 
involvement of the committee in this area, it was the unanimous 
decision of our past committee and chairman to have it presented. 
It was tabled in the House, but it was never allowed to be debated. 


I would suggest that the special report, or the request for 
it to be debated, not be part of the 13th report but be a separate 
inclusion via a letter, so there is no confusion that what we are 
talking about is a report that was prepared by the previous 


O- 13 


parliament but with the consensus of this committee that it be 
retabled and debated in the House. 


Mrs Chairman: That sis.a point well’ taken. 


Mr. Newman: I do not see why we would want to do what 
Mr. Shymko recommends. Why? 


Mr. Shymko: If I may just tell you the story of what 
happened, normally reports of the Ombudsman committee are always 
tabled in the House, and when they are tabled, they are debated. 
Last year Tom Wells decided not to allow the debate of that 
report, which had been tabled. It was a very unusual situation for 
an Ombudsman's report tabled in the House not to be allowed to be 
debated. 


Mr. Philip: That was the report on human rights. 


Mr. Shymko: Exactly. Because of the very unusual 
circumstances of this, Mr. Newman, I feel that the present 
government and all three House leaders may want to review the 
situation and allow that report to be debated. 


Mr. Newman: Was it debated in the previous parliament? 


Mr. Shymko: It was not. 


Mr. Newman: Where were you then? 


Mr. Shymko: I was there. 
Mr. Newman: Why did you not ask for it? 


Mr. Shymko: We all raised it. 
Mr. Newman: But you got nowhere. 


Mr. Philip: Wait a minute. In fairness to Mr. Shymko, he 
did his best with his caucus and with this House leader. We do not 
always get our way in caucus; you know that. The fact is that your 
people did not do very much. 


Quite frankly, it was your people who were going along with 
Tom Wells in what he wanted to do. Mr. Shymko was trying to fight 
in his own caucus and we were fighting, unfortunately, on our own, 
but Mr. Shymko was trying to do things that I thought were pretty 
reasonable. You cannot blame Mr. Shymko. He did his best on that. 


Initially, there was a consensus report. It is an important 
issue. Lives are at stake. I literally mean that. We had evidence 
about having some vehicle so that when somebody was arrested, 
there would be a forum, and you and I could bring a case such as 
that to the Ombudsman's committee or to any other committee that 
would have the power even to cast light on it. 


I had reports from Scarborough foreign missionaries who 
said, "If you could only do that, there is a psychiatrist at Queen 
Street Mental Health Centre whose brother was arrested in Chile. 
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She said that kind of thing really has an impact on saving 
people's lives. We should get that put before the Legislature. It 
is important to get that passed. 


Mr. McLean: It is not passed now; it is just sitting 
there. 


Mr. Philipselt “is@sitting there: 


Mr. Shymko: It was unanimous by all three parties on the 
committee, including the chairman. There even were interviews in 
the Globe and Mail and articles-- 


Mr. Bossy: What was that report known as? 
Mr. Shymko: It is a special report. 


Mr. oni Lip se Cowas originally a motion by Jim Renwick, 
who said, “lhere should be a way in which members of the 
Legislature can deal with some of the atrocities to civil 
liberties in countries that are less democratic than one would 
want them to be." 


He was concerned about fascism of both the left and right. 
He moved the motion and it was debated in the committee. After 
studying various jurisdictional rights and everything, the 
committee felt we should have the right to examine those kinds of 
abuses of civil liberties, particularly offshore kinds of things. 


For many of us, it affected relatives of our constitutents 
or maybe even our own relatives in some cases. Unfortunately, for 
whatever reason, the government House leader, under whose 
influence we do not know, decided it would not be debated. Unless 
they call it, we cannot debate something. 


Mr. Shymko: I do not know the views of our present 
government House leader. I do not know whether he feels this is an 
area of federal jurisdiction and that, as a province, we should 
not get involved. This is a view that prevails» invall three 
caucuses. There are members who feel that international violations 
of human rights and so on is under federal jurisdiction, so why 
the hell should we get involved in it? 


On the other hand, as Mr. Philip pointed out, a 
parliamentary body or institution with prestige can comment, as we 
sometimes comment through a private member's resolution or through 
some of the special debates we have had in the Legislature. They 
really dealt with international affairs. We can point to many 
examples such as the South Africa situation. 


Mees Phillipe? ollands 


Mr. Shymko: There have been many. We have precedents. 
Sometimes we do stand up and make statements of concern. The 
Secretary of State for External Affairs at the time, Mark 
MacGuigan, had written to the chairman of this committee stating 
there was no conflict if the provincial jurisdiction looked into 
this; 
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Once a year this committee would allow public delegations to 
come to it, to talk about tragic cases of violations of civil and 
human rights and torture, and to ask us to table a special report 
in the House, which would be passed unanimously by the 
parliamentarians of the provincial jurisdiction. It could save 
innumerable lives. It could have an impact on saving people. 


4:20 p.m. 


There was a consensus that if we as elected politicians, as 
members of freely elected parliaments could help, we would help. 
There are no reservations on the humane aspect. There was a 
consensus, but there are split views and maybe the present House 
leaders will see it as a jurisdictional problem and not get 
involved, but we should not give up on this. 


Mr. Chairman: Is there any further discussion? Mr. 
Sheppard, you had a point? 


Mr. Sheppard: Yes. Some time ago our clerk sent around a 
form. I questioned an item, put a note on it and sent it back to 
him. Mr. Bell wanted a minimum of 10 hours a day at $85 an hour. I 
do not know whether any of the other committee members sent 
anything back or whether they want to say anything at this time. 


I felt 10 hours were too many hours. I do not question the 
$85. 


Mr. Chairman: I think those were the instructions we got 
from the Board of Internal Economy. They are quite prepared to pay 
Se Sell $85 ‘an hour, but he had “to restrict it’ to 10 hours per 
day. 


Mr. Philip: This would be in cases where we travel. 


Mr. Sheppard: Even when we are travelling? We travel up 
there, one day going up-- 


Mr. Chairman: If he travelled with us, he would only get 
paid for the 10 hours a day. Those were the instructions we got. 


Mr. Sheppard: I disagree with you. Maybe I 
misunderstood. I thought he was paid for 10 hours a day when we 
are sitting in committee, but when we went on a trip-- 


Mrs (Pha ip=) mos 
Mr. Chairman: Not really. 


Mr. Sheppard: --I could not see why we should pay him 
for 10 hours a day when we are travelling. It would probably take 
eight hours by the time we leave here and by the time we get 
settled, and we would not do any business. He gets paid two day's 
travelling. He gets 10 hours a day at §$85 an hour? 


Mr. Chairman: No. As I understand it, that is not the 
way it really works out. I could be wrong and I could be 
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corrected, but when we appeared before the Board of Internal 
Economy our instructions were that they were quite prepared to pay 
Mr. Bell or other solicitors $85 an hour, but there had to be a 
ceiling of 10 hours a day. But on travelling, etc., they would not 
ex pect=- 


Mr. Philip: They would negotiate. 
Mr. Shymko: They would negotiate something. 
Mr. Chairman: That is right. 


Clerk of the Committee: Perhaps I can help out. The 
Manual of Administration limits to 10 hours the number of hours 
per day that either a consultant or a counsel can charge a 
committee. For the trip, I had budgeted 10 hours a day for the 
number of days that we were going to be away for budgetary 
purposes only. The letter of retainer that Mr. Bell signed with 
the chairman of the committee stipulates that a negotiation will 
take place in advance of any trip regarding the exact amount he 
will bill, dapstotthesiimitsot.20 thours. 


It did not necessarily mean that he would bill the full 
amount or that he would require the full amount he was allowed for 
thestriop, (butait wase@in there for budgetary purposes. 


Mr. Sheppard: This is why I raised the question. You 
explained it to me. I could not have supported that if it was 
otherwise. 


Mr. Philip: I only wish my lawyer worked for $85 an hour. 


Mr. Sheppard: I had no question about the $85. That is 
cheap. 


Mr. Philip: Office expenses and everything else. 


Mr. Shymko: I agree that we should negotiate his fee for 
a trip, as is provided for, but I will also say that his 
participation on the trip was invaluable to alleortusmlecanmtelal 
you that sincerely. I am sure we will negotiate a reasonable cost, 
but his insight, his assistance and questioning were important to 
us, just as important as his presence during the deliberations of 
our committee while dealing with the recommendation-denied cases. 


I would challenge any comments that would even contemplate 
eliminating his participation. It is important that he be present 
if we can negotiate something reasonable. 


I am sure Mr. Sheppard does not mean he would object to the 
presence of our counsel on these trips. He is only concerned about 
reasonable financial arrangements. Do I understand your comments 
correctly? 


Mr. Sheppard: That is right. When our Cclerkmsays@it is 
negotiable, that is satisfactory to me. Mr. Bell said 10 days 
would be $8,500. I am satisfied as long as we can question him. 
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Mr. ‘Chairman: GDiscuss*it; yess 
Mr. Bossy: He gets travelling expenses. 
Mr. Philip: Are we in business? 
Mr. Chairman: Does that conclude our business? 


Clerk of the Committee: Could I clarify one matter on 
the special report on human rights? Is it the wish of the 
committee that the chairman request the House leader to bring it 
forward as a sessional paper and put it back in Orders and Notices 
for future debate? 


Mr. Philip: 1 think we stand a better chance of getting 
it through if we incorporate it in our report. 


Clerk of the Committee: That was the instruction to Mr. 
Bell during the hearings in September. My understanding is that he 
will include it in the draft he is working on. 


Mrie Phi lipee bets issani interesting, point... Do) weapring sit 
forward as a sessional paper and see if we can get it through in 
advance of our final report? 


Mr. Shymko: I am sorry, I missed the conversation. 


Mr. Philip: We can either include the report on human 
rights in our regular report--and that was what we were planning 
on doing--or bring it forward immediately as a special report. 


Mr. Shymko: I would suggest the second option, that we 
moenot make ita part’ of the 13th report but make) it a sessional 
Me poct, daematter of tabling; it: for debate..Retabling it; in, fact, 
is the correct terminology. 


Clerk of the Committee: The committee could readopt the 
report and table it again. It is questionable whether that would 
fall within the terms of reference of the committee, but it could 
probably be gotten away with. 


The other option is to request the House leader to bring it 
forward as a sessional paper from a previous parliament and put it 
back in Orders and Notices for future consideration. 


Mr. Shymko: I am not too clear on parliamentary 
procedure. Are there precedents for taking a report from a 
previous parliament and retabling it? 


Mr. Philip: I think there are psychological problems 
mith that. 


Mr. Shymko: Can we not take recommendation-denied cases 
and other things from Ombudsman's reports from previous 
par liaments and rehash them? 


Mr. Philip: Yes, saying this was not dealt with. 
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Mr. Shymko: Sure, we have been doing it as part of our 
committee reports. 


Mre'Phaliper) thinks 2eitws reintroduced with a comment 
to the House leaders that it had not been dealt with last time and 
that is why it is important we reintroduce it, it would have a 
bigger bang. 


It also seems less of a kick at the previous House leaders. 
If we say, we did not deal with it and want to deal with it now, 
that is a little harsher than saying, here is a new report, we 
still feel strongly about this issue and these are our 
recommendations. That has a stronger impact and is less punishing. 


Mr. Chairman: We could incorporate that in our 13th 
report. 


Mr. Shymko: No, reintroduce it separately. 

Mr. Philip: All we say is that I move, seconded by Mr. 
Shymko, that the special report of the committee on human rights 
be reintroduced to the Legislature at the earliest possible 
opportunity and be reprinted. The wording could be revised. 


Mr. Shymko: First, the committee would have to vote on 
accepting that report. 


Mr. Philip:That is what I was doing here. 


Mr. Shymko: Secondly, after we accept it, a second 
motion that we table it in the House must be made. 


Clerk of the Committee: The committee had readopted the 
report in September when it gave Mr. Bell instructions to include 
if inthe J35th report. 


Mr. Shymko: So it has been accepted by the committee 
already. 


Clerk of the Committee: It was adopted at that time. 

Mr. Shymko: Then your motion is right, but it would have 
to be worded that it be reintroduced separately from the 13th 
report. 

Mr. Philip: That gives us another shot at thercan. OLE 
by any chance because of House business, they do not deal with it, 
we can Still have it ‘as’ part of our %next report. 


Mr. Shymko: If it is denied this way. 


Mr. ePhilip: Yousandsivmay have our pensions, but we will 
eventually get it through. 


Mr. Chairman: Is the committee in favour of that? 


Mr. Shymko: Is there a formal motion? 


0-19 
Mr. Chairman: There has been a suggestion. 
Motion agreed to. 


Mew entlip: Can it be recorded it} Was carried 
unanimously? 


Mr. Chairman: We will have that in the minutes. 


The committee adjourned at 4:30 p.m. 
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Monday, January 27, 1985 


The committee met at 3:41 p.m., in room 151. 
HUMAN RIGHTS 

Mr. Chairman: I see a quorum. 

Mr bell Mc. Chairman, if-1 might assist. 


Members, I believe, all have a copy of the material headed 
with the confidential page. That was prepared pursuant to your 
directions at your last meeting, specifically to separate the 
former select committee's special report on human rights from your 
next usual report, and to report separately with appropriate 
recommendations to the House. 


The background for that is that in 1983 your predecessors 
tabled this special report in the Legislature; it was placed on 
the order paper but never debated and obviously never adopted. You 
all probably know better than I the reasons that was not done. For 
Whatever reason, it was a decision of the previous government not 
to debate and consider for adoption the report with the 
recommendation you see in the third page of the material, the 
recommendation that there be a term of reference created for a 
committee, specifically this committee, to permit it to deal in 
Ways to assist the Legislature in, "making its voice be heard," as 
to matters of human rights. 


When we deliberated on your report last September it as 
agreed by all then in attendance to include the special report as 
part of your report, with a recommendation that it be debated and 
that a term of reference be applied to this standing committee. 
That is why the material is before you, to consider whether the 
tecommendation as set forth there, and in the language of the 
text, the page and a half, should be part of your report right now. 


I do not know whether members would like any additional 
briefing from me as to the background. In May 1980 Jim Renwick 
moved this resolution. It was debated by all members of the House, 
with some of the most emotional and eloquent comments I have heard 
in my young and brief history with the Legislature, going back 
some 10 or 13 years, and subsequently unanimously adopted and 
referred to this committee. 


The committee heard from numerous representatives of 
governmental and nongoverninental organizations--I believe they are 
listed somewhere--including Ian Scott, the current Attorney 
General, who appeared in his then capacity as representative of 
the International Commission of Jurists. He attended with another 
lawyer, Harvey Bliss. 
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The transcript will bear out that Mr. Scott and Mr. Bliss 
both supported the spirit of the resolution and the desirability 
of this Legislature becoming involved in some way; that there be a 
vehicle working on behalf of and to assist the Legislature, i.e. a 
committee, to perform and carry out certain duties and functions 
as may be necessary in the circumstances. 


I will not go further and say that Mr. Scott and Mr. Bliss 
Saw this committee as the most suitable. I do not think the 
transcript reveals that, but common sense would tell us that 7f 
there is to be a committee created we should not be reinventing 
the wheel when we already have one in place that performs parallel 
or comparable functions in other contexts. 


Maybe the best thing, if it is your wish, Mr. Chairman, 
would be to have me go through the various parts of the 
recommendation for discussion. 


Mr. Chairman: Is that satisfactory to the committee? 


Mr. Bell: The text I will leave to your reading. There 
is no pride in authorship and my grammar has been corrected 
before, but rather than concern ourselves with that can we just go 
to the first page which you see set forth in bold type the desire 
of the previous select committee. What it asked the House to do 
was expand its term of reference as follows: 


"That when it, i.e., the committee, considers it''--I am at 
the third page, which has the recommendation in bold type. 


Mr. Newman: That is the confidential report? 
Mr. Bells Thattis ies simi ses. 


The substance of the recommendation is that the committee, 
when it considers it necessary, will consider, review, report and 
recommend to the Legislature. So there is a discretion as to this 
committee performing a so-called monitoring function or a watchdog 
function; and it will do any one or combination of four things 
resulting in a report to the Legislature on ways--these are the 
operative phrases--"on ways in which the assembly can act to 
oppose and condemn acts of political killings, imprisonment, 
terror and torture, and any other acts which may be included in 
any covenant or document to which Canada is or may become 
signatory." 


Lf you trace those words you find, with the exception of the 
last phrase dealing with the covenant, that they are taken exactly 
out of the resolution that the House passed. The reason for this, 
of course, is that this committee, the select committee, believed 
it was necessary to have some vehicle to assist it in determining 
ways in which it can act. 
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The recommendation goes on: "And in particular, the 
committee shall have the power to consult with, and if deemed 
appropriate, establisn formal relationships with and provide 
actual support to, government and nongovernmental organizations 
whose aims and objectives are dedicated to the elimination of the 
kinds of acts mentioned above." 


That was worded in the way it was to give the committee the 
ability, with maximum flexibility, to establish working 
relationships, information relationships, support relationships, 
within and without Canada. 


On the governmental side it would be possible under that 
term of reference for the committee to provide actual support, 
either in kind or in person power, man or woman power, or in 
money, to some committee or agency of the United Nations, for 
example, or to some committee operating out of External affairs 
that might be assisting some countries or some effort towards the 
remedy of human rights atrocities. 


As to nongovernmental activities, all of the nongovernmental 
agencies that you know that are associated with human rights 
matters: Amnesty International, the International Commission of 
Jurists, the international parliament--I am not sure of the title 
but there is a worldwide association whose members consist of 
colleagues of yours in many countries, western developed 
countries, the Third World, and I guess in some oppressed 
countries, whose purpose is to put a spotlight on atrocities 
committed against politicians. 


Mr. Polsinelli: May I raise a point of order? I notice 
this report is marked confidential. Is this discussion in camera 
Or is it on the record? 


Mr. Chairman: This report has been before the 
Legislature. 


20 p.m. 


Mr. Bell: I raised that when we started and I am told a 
decision was already made by this committee to consider the 
adoption of the report publicly and that it is not necessary to 
have this deliberation in camera, certainly not my explanation of 
the previous committee's aims and objectives. That decision is 
Open to members, though, if they want to deliberate or make their 
own comments. 


Mr. Polsinelli: This report is not confidential? 


Mr. Bell: No, this report has been tabled in the 
Legislature. What is confidential, what has not been disclosed 
publicly before, nor does it have to be even in a public debate, 
is the material on pages 1 and 2. 


Mr. Polsinelli: Which we are presently discussing. 


Mr. Newman: It has already been tabled in the 
Legislature. 


Mr. Bell: Notethat “parc. 
Mr. Newman: Pages 1 and 2 are confidential? 


Mr. Bell: Pages 1 and 2 have not been made public. That 
is what you are considering. It nas already been a matter of 
public discussion whether this committee shall adopt the term of 
reference as its own. As I say, members may wish to make their 
comments in camera as opposed to publicly, that wish should be 
considered. 


Mr. Polsinelli: I merely raised it for your 
consideration, Mr. Chairman. "Il just moticed there "was "a Dre or 2 
discrepancy between tie way the report was marked and tne way 
tnese deliberations were proceeding. Frankly, it matters not to ie 
whether we are in camera or whether we are on the record. 


Mr. Bell: I do not think there is anything you need to 
be concerned with in the deliberation on whether to make this 
report your format. Unless you teli me otherwise, I cannot think 
of anything that could not be said in public. 


You have a second document that is going to be placed before 
you in some detail today; that is the second report, that is what 
is left. That, as a matter ot procedure, historical and otherwise, 
should be considered in camera because it contains things that go 
to your proceedings last September. 


Mr. Chairman: Shall we proceed? 


Mr. Bell: That its the background of¥the*operative 
phrase, “establish formal relationships with and provide actual 
Support to." 


The second paragraph deals with some specifics of the 
committee's authority, "power to receive, consider and review 
specific examples of the kinds of actions herein inentioned and, if 
deemed advisable, to report thereon to the Legislature with any 
recommendations for actions which the Legislature might take; 


"And pursuant to the above, the committee shall have the 
power to sit concurrently with the House such times as it 
considers necessary and appropriate." 


The committee recessed at 3:54 p.m. 


4:03 p.m. 
Mr. Chairman: We will now resume. 


Mr. Bell: Before the quorum bell rang I was taking you 
through the second paragraph of the select committee's 
recomnendation. The intent here is to flusn out in a practical 
sense what things the committee might do pursuant to its terms of 
reference. Specifically, it would have "the power to receive, 
consider and review specific examples of the kinds of actions." 


O-5- 


LtUsiAsS=restticted® tCoractions in other countries at Teast 
that was the background of intent. There was no consideration 
given to this committee becoming involved in matters of human 
rights in this country or this province, because there are a 
number of other vehicles, statutory and otherwise, available both 
to this Legislature and to members of the public. 


The purpose is to continue to shine the light on the 
eircumstances of international atrocities as defined in the 
recommendation, and to assist the House with recommendations as to 
what the House might or might not do. 


The text of your report adopting--let me read the last 
paragraph on this first page where you say that you are, 

‘committed to the implementation of the substance of the 
recommendation contained in the report." The reference is to the 
report of the select committee. The need to assist the Legislature 
in mak ing its voice heard on the matter of international human 
Tights is greater today than when the report was tabled. 


"accordingly, the committee adopts as its own report the 
select committee's report; and for the assistance ot members of 
the House the report is annexed hereto as schedule A." 


On the second page, merely to accommodate this committee's 
different status relative to the select committee, you repeat the 
recommendations with appropriate amendments. The recommendation as 
set forth on page 2 is identical in substance. It just refers now 
to standing committee as opposed to the previous select committee. 


The last statement you make is in the form of a 
recoumendation that the report be placed on Orders and Notices for 
early debate. 


I toyed with the idea of giving it a specific date, but I 
relied on better advice, that is the clerk's, and chose not to do 
wee arly dates is full of ‘all sorts ‘of connotations; the risk 
being, of course, if we set a specific date and the date comes and 
goes people might think they “are relieved of an obligation to act. 


Tatas whenesitais. Quite simply pul the: question ais do 
yOu agree with--l am sorry, even that is not in question. You 
decided in September you did want to adopt tnis as your own and so 
eecommend to the House. This is really an excerpt from the large 
eeport prepared for you. 


I do not think I can usefully add anything, although the 
point was raised whether there was some risk that it you table 
this report separately and then come in with the next report 
dealing with the nuts and bolts of your hearings, you might have 
this one debated and the second one, which is arguably just as 
important, and in one sense perhaps more important, not debated. 


I cannot answer that. It is incumbent on all members, 
tnough, to speak to their respective House leaders, or however you 
choose to do it, to have it all debated at one time. 


Mr. Bossy: What if the House should prorogue? What 
happens? Just for clarification. 
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Mr. Philip: What we are trying to do is debate it, if 
possible, before the House prorogues. 


Mr. Bossy: Does it become dormant again, as this did? 


Mr. Philip: Lt jthen hasito be dealt with, whensthewiouse 
reconvenes; it does not disappear. 


Mr. BelliwAs slongwasig tels themtirstesessiongo meee 
Parliament, as long as we are in the same session. You have to 
resubmit these matters session to session, or by agreement. 


Clerk of the Committee: Once it is tabled it becomes a 
sessional paper and it can be brougnt forward and put on the order 
paper at that point, as) long asiithat/ dis) done cachetimesthere wisea 
new session. 


Mr. Bell: Another problem is that tne select committee's 
last, that is its 12th report, has not been debated; which again 
raises a technical thing. Technically, that report would have to 
be resubmitted; although, without breaching any confidences, when 
you look at.»thestextyof, the lareerm nepont wougwibiisee, tira et 
addressed that in the form of a recommendation. Perhaps that 
should be altered in some way, even though it may be that in 
practical terms it does not make any difference any more. 


Mrs. Meslin, is there anything about the select committee's 
12th report on which your office requires the support of the 
Legislature? I cannot think of any recommendation wherein anybody 
is challenging the obligation to do so because of a technicality. 
The problem is, however, it is a break from precedent, and in the 
early days ot the select committee some governmental organizations 
relied upon the failure of the House to debate and adopt a report 
as justification for their decision not to do anything. We had 
some interesting discussions with the Attorney General of the day 
and with others as to what was the obligation created by a House 
adopting your report and recommendations. I do not think in 
practicai terms there is a difficulty. 


Mr. McLean: Did we not indicate we wanted this report to 
go ahead, notywith the,other full) report, but vas,a ipartiab weport 
and have it deait with? Are you telling us that it should not go 
until the next session? 

Mr. Bell: Wo, l, think it should go immediately; 


Mr. McLean: Okay. 


Mr. Chairman: Then it is up to the House leaders to 
decide whether or not to debate it. 


4;10 p.m. 


Mr. MecLeanselhak. is swhat slawanted tostindsout. 
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Mr. Bell: I also think that when the other report you 
have before you is finalized by you that should be tabled 
immediately thereafter. Everybody can then do what they can to 
have it debated. Ideally, there could be a debate of both reports 
at one time. 


Mr. McLean: But we cannot do that until the House is not 
sitting. We have to do that in between the sittings. Is that 
right, to deal with the total report? 


Mr. Philip: No, it could be debated next week if the 
House leaders give us permission after we have approved it. 


Mr. McLean: (That asthe: single weport? 


Mt seb ip: eves, 


Mr. McLean: But what about the other report. 


Hee teh ihpseine other, repor b.,0ncesit)1s.f inalazedsand 
tabled, can be debated at any time. 


Mr. Bossy: But the 12th report has not been debated. 


Hecerhi Wipes! Ladeesinot matter Jerhey: canicaki sany, 
Beport. They» could call 13th before 12th. 


Mr. Bell: In practical terms you would want the 13th 
meport icalledsbefore: 12th, because 12th has ea et aes looked 
after itself. 


Mir. Chairman: Is there any further discussion with 
Tespect to this report? Are members in favour of tabling the 
report as presented in the Legislature? 


Mr. Bell: Mr.. Chairman, you should probably take a 
motion to that effect. I think the clerk would require a motion 
mor his records. 


The only difference is that you now have the language of the 
Teport before you, so there could be a motion adopting this 
Special report in the language as set forth in the document 
attached. 


Me thayessul gwidt ssommoves 


Mr. Chairman: It has been moved. Do we have to have a 
seconder? 


binee bel lee ki thinksweedo- 

Mr. Chairman: Do we have a seconder? 

Mr. Morin: I have not had a chance to really study this 
thoroughly. Is there any possibility that we could pass the motion 
the next time we meet, so that we can-- 

Mr. Philip: With respect, we have studied it thoroughly. 


It has been studied for three years. You may not have been on the 
committee. 
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Mr. Bossy: We are new members on this comnittee. This is 
tne first time we have seen this. 


Mr. Bell: The clerk advises that there is a motion on 
the record that the committee already adopted the report in 
September. What is new are the two pages attached to the report of 
the select committee. 


Mr. Chairman: We have a motion, iif we can have a 
seconder. 


lic. McLean: I cannot second it. I have not had a chance 
to read this and I am new on the committee. I think somebody who 
nas some knowledye of it should be dealing with it. 


Mr. Chairman: I am informed by the clerk that we do not 
need a seconder. 


Mr..Philip:,1£ I.may «speak to your concerns: etheymembers 
of the committee were very concerned that this was not debated in 
the House earlier. The member for High Park-Swansea (Mr. Shymko) 
in particular was one of your members who was very concerned. 


It has been studied extensively and I can give you the 
assurance that there is nothing in this that you would, in my 
opinion, object to. First, the original motion by Mr. Renwick did 
not have one dissenting voice in the House; and second, it was a 
unanimous report by the committee. So there was na dissenting 
voice from any of the parties on the committee. 


I would stress to you that it is very difficult to get the 
House leaders to agree to have the Ombudsinan's committee sit when 
the House is sitting because there are so many other committees. 
If you delay this it will probably mean we will not get to debate 
this report in the House, which in turn logjams our next :report. 


One of thewethings that vis: vitalvlinethistissue isithatyotten; 
what you are talking about is literally saving people's lives. In 
bringing an issue forward as far as some of these governments are 
concerned, particularly if you bring it forward with names of 
people who have been arrested, a matter of weeks can have an 
effect on whether they disappear forever or end up with some 
lesser fate, such as five years in jail or something like that. 


So it you have some anxieties, adjourn and talk to some of 
your colleagues who were on the committee, but please do not delay 
this any turther. You can debate it in the House if you want any 
changes. You could always, for that matter, bring your concerns 
out in the House and they could be dealt with in committee Later, 
but do not delay this report. 


Mr. Bossy: I am trying to get some of these things clear 
in my mind. There have been two pages added, which would really be 
amending the original somewhat. Given the original motion to adopt 
it back in September, there should first be a motion to amend the 
report, and then to readopt it. I am just wondering if that would 
not be the proper procedure, because it is really amended from 
what was adopted back in September? 
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[ just wanted to ask a question on the wording. Not having 
had a chance to study the material thoroughly but just glancing 
over it, could someone who was involved in preparing this report 
clarity if we are saying that the Legislature of Ontario could 
raise a strong voice in external affairs, bypassing the government 
of Canada? 


Mier tl lip: NO, oat idoess notwdoe thatuat al l« 
Mim DOSSYem le. does not do that? 
Ni Ph vhips, NO.) as.a matteroof fact, if vou turn-—<- 


Mr. Bossy: What benefit do we derive from having the 
province speaking out? 


Mr. Philip: If an issue becomes apparent at any stage, 
just the fact that we can act as a political forum focuses public 
attention, at least in the western world or at least in Canada, 
depending on how wide our coverage becomes, on that particular 
mssue. It is one extra forum in which to deal with concerns. 


It this report had been in place and you had a constituent 
whose relatives disappeared, as was often the case in Argentina 
until recently, we could have dealt with it and perhaps saved 
somebody's life. In the case of the South African issue in recent 
days, we could have dealt with some ot that. 


Mr. Bossy: That is provincially. Where does the 
government of Canada come in. It is still the international voice. 


Mim Philip: Werare not making specific, direct 
tepresentations to yovernments, except throuyh external-- 


Mr. Bell: Mr. Bossy, the thing that we cannot lose signt 
of is that it is only a recommendation to expand the terms of 
reference of a standing committee of the House, and as such the 
Only authority of the committee, after it learns about, talks 
about, considers and reports on thinys, is to recommend to the 
House what could or should be done. 


In the ultimate, of course, it is the House that decides 
Baiat action it will take, if any; and of course translated that 
means the government of the day will take. So this recommendation 
is not a recommendation that permits this committee to do things 
in an extraordinary way. 


As for its reporting relationship to the House, a hindsight 
exainple is that it this committee had such a term of reference, 
presumably it could have recommended to the Legislature on the 
subject ot South Africa that we not hereafter sell its liquor in 
liquor stores; that is in fact the policy the government has 
adopted. That is a good example, I think. 


Coe 2 () p.l. 


I do not want to get into any other examples, because 
frankly 1 am not current on a lot of the concerns today; however, 
that is the type of thing. 
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It is to keep the Legislature current on human rights 
matters that have bearing on the province's ability to act. Nobody 
nad ever perceived or contemplated that they would be doing end 
tuns around any other government or encroaching on any areas of 
protocol as per our nation's external affairs or the United 
Nations or the like. 


Just one last point. In technical terms, because you adopted 
this report in September and two weeks ago decided to table it as 
a separate report, the motion is really a motion as to whether or 
not you approve the Language that we nave drafted for you in those 
two pages; the substantive issues having already been decided. 


I would remind members that the special report was part of 
the brier of materials you had in September. We did not spend a 
lot ot time reviewing it; it was left to members to study on their 
own. We did discuss back then; you might recall the substance of 
the recommendation in the context of your decision to adopt it. 


I do not know if I can add anything or be of more assistance 
to you in putting or not putting any motion. 


Mr. McLean: I will second the motion. 
Mr. Morin: Can 1 make the amendinent a little stronger? 


Mr. Chairiaan: Just a minute. This gentleman and then Mr. 
Hayes; and then I will get your comments. 


Mr. Polsinelli: I will be very brief in my remarks. 
Because 1 ain a substitute member on this committee 1 do not know 
the body of the report, other than the brief opportunity I had to 
peruse Le plot Jeo tile meeting. 


I have no problem with the recommendation. I am prepared to 
vote on it today. We shouid send it to our House leaders and have 
it debated in the House. 


The only concern I have is with respect to the lanyuage, 
particularly page 1 of the two pages we are dealing with. In the 
fourth Line from the bottom where/vit. indicates, “..... .. the meed 
today to assist the Legislature in making its voice heard on the 
matter of international human rights is yreater than the need 
whicn existed when the report was tabied." Except for that 
particular line-- 


Mr cen id ips Can you speaks ait Ce bait Ougct ry male all 
having trouble hearing you. 


Me. Polsinelli: 1 am sorry. 1 Desacal lve nave, iO; Drop Lem 
with voting on this report today and presenting i1tC_to our House 
leaders and recommending that it be debated in tne Legislature. 
The only concern that I have is the editorial comment about 
international human rights, which indicates the need is greater 
today than the need which existed when the first report was tabled. 
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That is basically an editorial comment. As a member of this 
Committee, 1 have nothing to substantiate that, other than ly own 
reading of the newspapers. If we could remove that particular 
aspect of it I would have absolutely no problem with this report. 


Mr. Bell: 1 thought it was a comment of substance. I 
took some licence. With the exception of Mr. Shymko--I do not 
believe that Mr. Philip was a member of the committee when it was 
considered and prepared--I am the only survivor, so I just tried 
to give a little sense. 


If it is felt to be an editorial comment, then by ali means 
take it out. 


Mr. Polsinel lis Ili am not».indicating, by any means, that 
ie is not» the fact, it may very well be the fact; but given that 
the majority of the members of this committee are new members and 
Rene not privy to) signing the original report, it) may not be 
PPpLopriate to ‘indicate, it. 


Mr. Philip: May I make a suggestion of wording which may 
be acceptable to you? Instead of taking out "is greater," why not 
put "is as great, if not greater." That leaves it vague enough 
that it opens up the possibility. That should satisfy your need. 


Mr. Bell: Can I make another suggestion? 'The need today 
to assist the Legislature in making its voice be heard on the 
matter of international human riyhts still exists." 


Mr. Polsinelli: Yes. 


Mr. Bell: Okay. That leaves it open to anybody to draw 
their own conclusion. 


Mr. Hayes: I just wanted to make a brief comment. Mr. 
Bossy was concerned we were going to bypass the Department of 
External Affairs. If you went to the second page in the report, 
the chairman was directed by the committee to write a letter to 
the Secretary of State for External Affairs seeking his guidance 
and Support; and the bottom paragraph indicates the minister 
actually sent a senior diplomat to discuss it. Our federal 
counterparts encouraged the committee, confirminy that its work 
was not only entirely proper but extremely important and 
beneficial within the overall context ot Canadian federalism. That 
mOrk has already been done. The intention here is not to bypass 
the federat government. It is something they have actually 
encouraged this committee to do. 


Mr. Morin: Perhaps a letter to the leaders, signed by 
you Mix. Chairman, should be sent along with the report, indicatiny 
the importance of having this matter debateu as soon as possible. 
This would add more emphasis to what Mr. Philip has mentioned. 


Mr. Chairman: Yes, okay; that is no problem. Mr. McLean 
has indicated he would be pleased to second the resolution. 


Mr. Polsinelli: Do we need a vote? 
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Mr. Chairman: Wilt the resolution, as amended, be 
adopted! 


Xesolution concurred in. 

Mr. Cnairinan: All agreed but Mr. Newinan. 
Mr..cPhilip:M1t was’ nota reeordedSvote. 

My. Ghaitmans )Dosyou wish 1G,to ube necorded: 


Mr. Newman: I am not familiar with the material so I do 
not want to come along and say I agree with it when I do not know 
enough about it. 


Mr. Polsimel li: ALLIMteis* teal yAsay noe serial = 


Mr..Newmaan:‘1t, istall right torvyouyto Anterpren abethar 
way. It 1s not necessarily the way I am interpretiny it. 


Mr. Chairman: Maybe we could move on to our next 
business. 


fd{kfecNld RePORT 


Mr. Bell:?1 must apologize.>Assi> indicated’ to you 
earlier, I have to give a lecture at York University at 5:3U and I 
do not think I am going to make it even if I leave now, although I 
do not think members were intending this meeting to be terribly 
long. rOgs 


Mr. Morin: You have a captive audience here. 
Mr. Bell: I have a captive audience here; I certainly do. 


We have placed before you the draft of, I call it the second 
report ot the standing committee. The clerk tells imme that for 
continuity we should keep the numbering system that started with 
the select comnittee, so this would be the 13th report of the 
standing committee. 


I do not know what your times-- 


Mr. Cnairman: In view of the time limit possibly we 
could meet at a later date to discuss this. 


Mr. Bell: Il was not sure whether you intended to go 
through this clause by clause today or whether you wanted to 
receive it finally and review it. In view of the comments that 
some of you have made respecting the previous report, some might 
wish to refresh themselves as to what went on in September, and 
others might want to get up to speed on various issues. 


4:3U p.m. 
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Ms. Madisso assisted with some of this. We were assiduous in 
recording the essence of your deliberations. As for the matters 
that are set out herein, the index, being pages 4 and 5 of the 
material, gives you the subject matter. 


To be realistic, in terms of time taken and consequences, 
the iiportant issues are to make sure your previous report, i.e., 
the select committee's 12th report, is properly addressed; and 
next, to ensure that the so-called recommendation-denied cases the 
Ombudsman reported in his previous report, which are set fortn in 


part 4 of this report, are appropriately addressed in the form of 
recommendations to the House. 


In terms of what you need to’ zero in on, 1 would say Part 
IIl(a), where I set forti a recoumendation as to the treatment of 
Bie previous report; part I1Il(c) and (d), amendments to the 
Ombudsmaiu Act, for obvious reasons. You will recall there was 
discussion indicating this was promised some two years ago and 
there is still not a bill tabled in the House. I expect you are 
anxious, as is the Ombudsiman, to receive it so it can be given 
appropriate treatiment clause by clause, etc. 


You wali recall hat vin September Dr. Hill raised for 
discussion the issue of expansion of the Ombudsman's jurisdiction. 
There was discussion as to how that issue should be addressed, if 
at all; and in part Part III(d) there is comment by the committee, 
with a recommendation. 


I have already mentioned Part IV. You can further distil 
your review. Part IV (i) and (ii) require more attention than 
(iii), which deais with the Workers' Compensation Board. It inerely 
Says that you supported the Ombudsman's recommendation and so 
announced during your hearings in September, and for purposes of 
formality and technicality have repeated the recomnendations 
supporting that. 


MrnerPhilipe Can, lvaskvaequestion, on that? dust toLgive 
some idea of the urgency of this. We are having trouble yetting 
these committee meetings schedule with all the other things that 
ace gOiny on. Eleanor, can you teli us if, among the 
recomnendations denied on which we supported the Oiabudsman in this 
report, there are any stili outstanding that have not been 
resolved? are there still some tnat any of the ministries have 
refused? 


Mrs. Meslin: I do not know if you supported tnem all. 
There was one outstanding that we were not-- 


Mr. Bell: That is the problem. We announced our position 
on ali but one. In so far as the ones we have announced we 
Supported, are all or any still to be implemented? 


Mes. Mesline: I “think one: WCB matter is-still to be 
implemented. 


Mr. Bell: So there is one out of those two, and the 
Other one that was announced involved the Ministry of Health? 


Inter jections. 


Mr. Bell: Not Health, it was the Liquor Control Board of 
Ontario. 


Mrs. Mesliney That is the one’ Ido notoknow about. 


Mr. Newnan: I do not know what page you are on. Teli ne 
a page while you are flipping the pages. 


Mr. Belle ain’ sti ison ches index s cad, 
Mr. Newman: All right, what page is that on? 
Mr. Bell: Page zZ ot the index, dealing with Part IV. 


Mr. Philip: fy “position? is“thts: it seems! tomme thatent 
there is even one case where somebody is denied some kind of 
justice and we nave found in favour of tne Ombudsman rather than 
the ininistry, then it is pressing on us to get the report through. 
If on the otner hand, as so often happens once the Ombudsman's 
coumittee finds in favour ot the Ombudsman, the ministry backs off 
and says all right, then there is less urgency for this report to 
be dealt with. It could be dealt with in the recess on the 
assumption that it is very unlikeiy the House leaders are goiny to 
allow us to have two reports debated before adjournment. 


It seems to me that if we are not going to get two reports 
debated, ther maybe we should deal with this during the 
adjournment. We will have. adequate time to deal with it, and then 
bring it back and ask that it be dealt with early in April when we 
reconvene. i suspect we are really getting everything we can if we 
get the special comaittee report dealt with. 


Mir. Bell: Could I make a suggestion? The recommendations 
set forth under Part IV are recommendations you have already 
decided upon in camera in language we discussed. The only thing 
new is the text I have chosen to accompany that recommendation. I 
shall need some guidance from the clerk, but you have already 
adopted a practice ot deliberating on recomnendation-denied cases 
and thereafter announcing your decision. I believe that would 
permit you today, if you chose, to read into the record the 
recomendations as to those four cases, with the report to follow. 
I would urge you to consider that, it Mrs. Meslin tells us that 
would assist her and Dr. Hill in pushing for speedy implementation. 


Mrs. Meskin: whe certainhy would. 
Mr. (Belle ‘hatiwould ‘serve’ your vconceri ww Mr arial p. 
Then the pressure is.-not on members to get this thing read, 


understood and accepted to your satisfaction. 


Mr. Philip: Then we can dot the i's over the recess. 
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Mr. Bell: You can dot the i's or do whatever you want. I 
think that is a procedure that should be followed hereafter. In 
September, when you do deliberate, before the report goes to the 
draft stage you snould announce on the record what you have 
decided to do with reasons to come, in effect, and give Dr. Hill 
and his office a cnance to take their action at the earliest 
opportunity. 


I do not believe that requires a motion. If members agree to 
that format, 1 shall read into the record what we have in Part IV 
only in so far as it deals with the recommendations. We will not 
mesclose ithe tull text, that can be left. For those who were not 
present for the September deliberations--and tne clerk can confirm 
this--it was a matter of motions, debate and decisions on all 
those recommendations. 


Mr. ticLean: This report was debated in September and a 
lot of recomendations have been made. To date this report is 
still sitting. I know there is one recommendation on which the 
individual involved is sitting waiting for a certain aspect to be 
dealt with, and it is going on and on. This guy should be getting 
thousands oi dollars and here we are sitting and postponing some 
of these recommendations. 


Mise Philip: [hat is the crux of the matter. If we accept 
what Mr. Bell is suggesting, if we adopt the recommendations, that 
gives the Ombudsman the abisity to go to each of the ministries 
and say, "The standing committee on the Ombudsman has adopted 
these recommendations and the report is coming to the House." That 
will give them the leverage, one hopes, so that in each of the 
cases the ministry will say: "It is going to be passed by the 
House anyway. We might as well pive in now as two months from 
now.'' If we proceed this way I think we have achieved both of our 
objectives. 


That was what I was concerned about. If we dot the i's now 
we inay not get it into the House, but if we at least pass this-- 


Mr. Bell: We are only talking about two recommendations, 
because the recommendations on the Workers' Compensation Board 
cases have already been read into the record and the board knows 
it is expected to implement them. We are really only talkiny 
about, referring to your index, the Ministry of Consumer and 
Commerical Relations, the recommendation at paye iY of the 
Meccilain,  tesayc Ministry of Health. but dt .is not;. iit is: the 
Liquor Licence Board of Ontario, the second one. The 
recommendation of same is found at--your conciusion is found at 
page 23, there is no recomaendation whicn wilt tell somebody what 
we did with that one. 


Me ab bese Gan we, COlS1der 1t aseread? 


Mins Bell.) NO, you .cannot; this is not a public. document. 


O-Lo- 


Mr. McLean: There is reference to the Ministry or the 
Environment, on page 4. There is one tnat has to be dealt with; 
recommending that an adjudicator be appointed to look into this, 
and until that adjudicator is appointed there is nothing being 
done. 


4:4U p.m. 


Mr. Bellielnat is *aptair;comments, That! is another one 
that should be addressed. 1 think you are right; there are three. 
If members will concour, I shall just read the relevant material 
into the record and then absent myself. 


Mr. Chairman: Is that favourable to the members? 
Agreed. 


Mr. Bell: For the purpose on the® record? -thisy is the 
notice by this committee to all those concerned as to its 
recommendations in the three matters which the committee considers 
to require immediate attention. The recommendations are now being 
read to inrorm the governmental organizations atfected that there 
is something required or them by this committee and to assist Dr. 
Hill in pursuing his efforts to have the matters implemented in 
whichever way he deems appropriate. 


Dealing with tne first recommendation of the 12th report of 
the committee as to the Ministry or the Environment, the committee 
considered last September the response of the ministry and 
comments made by the UOmbudsiaan and his staff and some members of 
the committee who had concerns as to the substance of the 
implementation, and the committee comnents as follows: 


"The committee ayrees that in fairness to both the ministry 
and the complainant the matter should be assessed by someone other 
than the ministry. lt therefore recommends that an independent 
adjudicator be appointed to assess this matter of whether or not 
interest is owed to the complainant." 


That is the committee's recommendation in that case: 


Dealing with the recommendation-denied cases as reported in 
the Ombudsman's 12th report, the first recommendation-denied case 
deals with the Ministry of Consumer and Commercial Relations, 
which is set out in Detailed Summary 1. If members want to tollow 
with ine, it is at page 1Y ot this draft. This is the Canadian Home 
Builders’ Association case. The issue, you will recall, is whether 
tne then Minister or Consumer and Commercial Relations-- 


Mr. Newman: Would you mind mentioning the page when you 
are flipping them over? 


Mr. Bell; Pavegitrsire 


Mr. Newman: You have not been doing so when you were 
mentioniny some of these things, and I do not know where you are. 


O=L/- 
Mrvmbel is Le algsorry ~eiethnougnie ledid® 


Mr. Newman: I did not come down here just to take up 
Space at a desk. I caime down here to learn. 


Mr. Bell: My apologies; I thought I had mentioned page 
19. 


If members concur, could I ask the clerk of the committee or 
the chairman to read these in? There is no magic in my reading 
them in; and I think that wilt be the end of your business for the 
May, if that is acceptable. 


ORGANI ZATION 


Mr. Philip: I have another item 1 wanted to raise while 
you ate here. Your students can blame ine, but I was concerned 
because it does affect our work, about a reterence in the House 
leaders' reports, a memo that is going to our caucus tomorrow, 
therefore 1 assume somebody advised the House leaders. It says, 
“Tne Ombudsman's report: the comaittee is not expected to request 
mUEHOrity to -sit or to travel." 


This is a document talking about potential work loads during 
the recess, and {| think we have to send a memo to the House 
leaders fairly clearly indicating we do have a certain amount of 
work and how inany weeks we are going to require during the recess. 
Otherwise they are not going to schedule us at all. 


Mr. Bell: If you want my input: bypassing for the moment 
the trip you had to reschedule again--which by the way I think it 
is absolutely necessary to reschedule, I do not think there is a 
debate on that--there are matters in this draft report, 
particularly the recomnendation as to the expansion of the 
Ombudsman's jurisdiction or the consideration of the same, on 
which if you accept what I have set forth for you, and ir the 
House accepts and adopts it, of necessity will require more than 
the usuai sitting time, and I would venture to say raise a real 
probability of a requirement to travel. 


If that will assist you in any decision as to whether you 
wish to qualify the memorandum that has been distributed, that is 
iny view of the situation. 


Diam llip ss Newarceate least *Zoingrytownavertordeal with 
the Ombudsman's estimates; and we are going to have to deal with 
cases denied. How many of those are-- 


Mr. Bell: We cannot say yet because they have not closed 
off the year, but I had a discussion with Mrs. Meslin before we 
Started and there may be a special report. 


Mrs. Meslin: There may be three. 
Mr. Kell: Dr. Hilit may see the need to table three 


Special reports dealing with three recommendation-denied cases. If 
that is so that adds to your work load. 


O-1L35- 


Mr. Phiiip: I am sure there is no way they are going to 
give us permission to sit for more than three weeks. We can ask 
for everythiny we want but it is just not possible in that short a 
recess. May I suyyest that a letter be dratted immediately from 
the clerk to the House leaders saying we are going to need a 
minimum of three weeks, four days per week, to deal with the 
estimates, cases denied, and for the further consideration of 
matters arising out Of the IZthnareporc. 


ir. Bell: As well as any Ombudsman bill which is tabled, 
and any consideration of the expansion of his jurisdiction. 


Mr. Philips That 1s)almost all in thes) Zens reper. 
Mr. Bell: As well as the trip to the north. 


Mr. Philip:.fhe trip to the north, ;-though, swould,naveyro 


be dealt with in--we can schedule that for September, can we not? 
Mr. Chairman: Is that satisfactory? 
Mr... Philips, ls .it.agreed that that wittepesdone: 


Mr. Bell: Just one more thing. There is only one more 
set of recommendations to read, the matter dealing with the Liquor 
Licence Board. You decided not to support the recomaendation of 
the Ombudsman on additional compensation. Reasons are set forth 
for your review to be settled... The committee believed that the 
person in the circumstances had been adeyuately compensated 
already, boti in money and in the circumstances of the disposition 
of his termination of employment. I do not think we need to say 
anything more about it. It will assist you, knowing you do not 
need to look to the LUBO for anything further. 


Forgive ine, 1 must be on my way. 
Mr. Phitip: What do we do now? 


Mrs. Meslin: I assume you are going to set some dates 
for estimates. 


Mr. Chairman: I think Mrs. Meslin would like to address 
the committee. AS soon as the inembers of the government return we 
shall sca son) Mrs. wiesl iin. 

Mrs Pid lps DosyOumsecea quorull 

Mr. Chairman: Yes. 
4:90 prin. 


Mrs. Meslin: I wanted to address the committee, to raise 
a problem and make a request. 


O-19- 


1 understand that in the adjournment time, when the House is 
no longer sitting, I hope sometime in March or maybe February, you 
will be examining our estimates, for which you generally set aside 
approximately three hours. The Ombudsman has asked me to request 
that you to extend your sitting time for the rest of that day, and 
pethaps the next, to consider possibly three special reports, Our 
reason for making this request is that one in particular has its 
own deadiine attached. 


In other words, if, as we believe, the recommendation will 
be denied, there is a June date which is critical to the 
complainant. Uniess this committee hears it before then it wiil be 
useless to bring the matter forward. 


There are two other possibilities. One is a Workers' 
Compensation Board case, which we, on the basis ot an agreement 
with tne WCB, did not bring before this committee in September. it 
pppears to us at this time that the WCB is not sticking to that 
agreement. We feel it is imperative to bring the matter before 
this committee as soon as possible, because it has now been six 
years. 


That is the type of case which gives us concern. There wiil 
probably be three, and we hope the committee wili give 
consideration to hearing and discussing them at during the 
meetings you are endeavouriny to schedule. 


Mr. Philip: Is ‘therevany* particular time during, the 
period ot the recess--assuming we are successful in gettiny out of 
here on February 1L5--that the Ombudsman is not available to meet 
with the committee? 


Mrs. Meslin: He is available the last week in February 
end the fitst week in March, or March 10 and LL. Any of those 
dates would be fine. 


Mr. Philip: I hope you woyld not schedule it for the 
first week in March, since I will be in Venezuela and { am our 
party's critic on the Ombudsman. I would like to be here for his 
estimates. 


Mrs. Meslin: We have no idea how long the adjournment 
Will be?. 


Mr. Philip: Rumours can often be wrong, but rumour has 
ee that it will be from February 15 to April 1. 


Mrs. Meslin: The Ombudsman will be goiny on nis northern 
trip during the thira week in March. That is why he has suggested 
the last week in February. 


Mr. Philip: Could we have a subcommittee work out an 
agenda once we have a better idea closer to the date. 


MriaeChairman:v¥ihatrtwouldsbe insorders¢ 


O-20- 


Mrs. Meslin: We are asking it this committee would be 
willing to tack another day to the end of meetings on the 
estimates, whenever that is decided. 


Mr .tPhi vip: Sihat iis evedsonab ler 
Mr. Chairman: That can be arranged. 


Mr. McLean: If the subcommittee is going to be looking 
into arranginy days for the committee to sit and the House 
adjourns on February 15, the two weeks following that should be 
looked at, because some members of the comnittee are going to be 
away tne first week of March and the second week of March is 
school break. We are then only going to have one week at the end 
of March. We had better do two weeks in February if we can. 


Mr. Chairman: If the House adjourns ou February 14. 


Mr. Philipwel think: weshave jto<do sit sclose (to rebruany. 
14. I realize that is more awkward for the Ombudsinan. 


Mrs. Meslin: You mean closer to the adjournment date? 


Mr. Philip: We should decide close to the adjournment 
date wnen we are going to handle it. 


Mr. Chairman: If the House does adjourn on February 14, 
would the committee be willing to meet during the next two weeks 
if we get permission. : 


Mr. Philip: The only problem that we may have--and the 
clerk can check this out--is that the standing committee on public 
accounts, which has an overlap in membership with this committee, 
may be sitting those first two weeks as weil. taybe you can check 
that out; Because of the similarjtyser the two committees] sthere 
are inembers who sit on both of those committees. 


Mrs. Meslin: 1 assume the subcommittee will try to-- 
MeoePhilip: Will discuss the matter with you. 
Mrs. Meslin: With me, yes. 


Mr. Philip: Maybe we can just set up a breakfast meeting 
or something Like that. That may be the easiest way at this time. 
It is sometimes the only way ot handling things. 


Mr. Hayes: Can I make one suggestion before you go on? 
You are talking about the subcommittee setting dates and things 
like that. I hope we can get notification as to when we are 
meeting and what we are going to meet about a little ahead of tine. 


It is rough when you are sitting in the Legislature and you 
get a yellow paper put in front of you saying there is a meeting. 
It is quite obvious a lot of the members are not really aware what 
we were brought here to discuss. We should have information which 
is a Dit more specific. 


Vez l~ 
Mr. Chairman: 1 agree. 


Mr. Philip: Fair enough, It is a strange world in which 
we happen to be living. 


Mr. Chairman: That is a point well taken. In particular, 
keep the chairman notified. 


Me. Fhilip: Mrs. Meslin, may 1 assume that as part of 
the report the Ombudsman will be making to the committee dealing 
with his estimates, he will be making his progress report on his 
investigation into the Ontario Housing Corporation. 


Mrs. “Meslin:;: [am sure he will do that. 


Mr. Philip: So we can have a debate and discussion on 
Bhat. 


MES eiestany ho 1S on the list. Lf 26 not finished but 
Be Will get to it. 


Mr. Philip: I would like to have that as part of his 
estimates. 


Do we have to move acceptance of the recommendations that 
have been read into the record? Perhaps the clerk can comment on 
this. Is that the procedure we now foliow. 


Clerk of the Committee: Mr. Bell indicated that having 
them read into the record was enough to give an indication to the 
interested parties as to what would later be reported formally in 
the committee's report. 


Mr. Chairman: It also gives the Ombudsman some authority 
EO act. 


Clerk of the Committee: We have accomplished what we set 
Sut to do. 


(Me we eos enat) SULELCIent ror yous Let us move 
adjournment. 


The committee adjourned at 4:50 p.m. 
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LEGISLATIVE ASSEMBLY OF ONTARIO 
STANDING COMMITTEE ON THE OMBUDSMAN 


Wednesday, February 195.1936 


The committee met at 10:15 a.m. in room 228. 
ORGANIZATION 


Mr. Chairman: The committee will come to order. We will 
Open by calling on our counsel. 


Mr. Bell: Mrs. Meslin is with you today. The purpose of 
today's meeting is more housekeeping than anythingselse.) Ltwis to 
review some outstanding matters and do some planning for future 
committee hearings. 


The first order of business should be the revised agenda, 
which Todd has prepared for you. Mrs. Meslin, do you have a copy 
of that before you? 


Mrs. Meslin;: Yes, I do. 


Mr. Bell: Is that agenda, particularly next Tuesday's 
arrangement, convenient for your office? 


Mrs. Meslin: Certainly. The only thing I am not clear on 
is that it says 10 a.m. to--. Are you expecting to stay all day, a 
half day or what? 


Mr. Bell: That is deliberate. They have left the time 
open, really. It will be more under your control than anything, 
although I am sure, as somebody remarked yesterday, that lunch 
would be appreciated. It was not I, because I will not be there; 
but as long at that is all right, then it can be finalized. 


The next thing I have is the scheduling of future committee 
dates to receive and consider any special reports that your office 
intends to table in the House. What do you have for us on that 
regarding the timing of the tabling and other matters? 


Mrs. Meslin: I had discussed it earlier with Todd and, 
understandably, there are tremendous number of conflicts because 
of the number of committee meetings. 


I am wondering about something that I think I will have to 
check with the office. It appears to me that the only dates we can 
settle on when committee members are going to be available and Dr. 
Hill will be available are March 6 and the morning of March 7, 
which is a Friday. I know the committee does not like to meet all 
day Friday. I thought we might be able to complete the business in 
the morning so it would be finished by noon. We would have a day 
and a half to give you two cases, I hope. 


Mrs Philip: That*is not, helpful to us; because on “March 
6 I am in Venezuela, and right after that we have our caucus 
metreac. 


0-2 


Mr. Shymko: Which committee is that that goes to 
Venezuela? 


Mrs. Meslin: Can we go to Venezuela? 


Mr. Philip: It is my personal committee. | am taking all 
my staff as a bonus for their hard work during the year. 


Mr. Shymko: Do we need our counsel for these two cases? 


Mr. Bell: I like to think you need your counsel for 
these. 


Mr. Shymko: Will counsel be back from the islands? 
Mr. Bell: Oh, yes. Counsel will be back next Friday. 


Mr. Morin: We will be on the standing committee on 
procedural affairs and agencies, boards and commissions on March 6 
and 7. We have a shortage of members, too, so it is very 
difficult. We are already on three committees. 


Mr. Bell: Mrs. Meslin, what about some time at the end 
of March or early April? 


Mrs. Meslin: When I checked with the clerk, he indicated 
to me that at the end of March, Mr. Philip is not there, nor is 
Mr. Morin available. It becomes a problem with committees. 


Mr. Philip: We are free the first week in April. We have 
sent for calendars for Mr. Hayes and me, because we did not 
realize we were doing this. 


Mr. Chairman: The standing committee on social 
development, the standing committee on general government, the 
standing committee on resources development and the select 
committee on energy are meeting on April l. 


Mrs. Meslin: April 1? Dr. Hill is not available the 
MOntheOLmADT ls 


Mr. Bell: He is not available the month of April? 


The purpose of the tabling of these reports is to have them 
in and heard and reported on by the time the House gets back. It 
is obvious, Mr. Chairman and members, that we do not have the 
luxury of having everybody there. While I know it is not a 
circumstance that you want to go back to--that is, considering 
these matters in the absence of the Ombudsman--you have done it 
before, not with Dr. Hill but with certain of his predecessors. 
What would be your reaction if the committee were to meet some 
time when Dr. Hill is not available? 


Mrs. Meslin: It is not. for mesto say. It is for Dr.,Hill. 


Mr. Bell: Is it his preference that he be here? 


Mr. Shymko: I think so. 


m2 20 a.m. 
Mr. Bell: What if we just cannot arrange it, though? 


Mr. Philip: We have done that before. Basically, the 
contents of the reports are not those dealing with the polley of 
the Ombudsman; they deal with special reports on his findings, do 
they not? Invariably, his staff carry those anyway with him as a 
backup. So I do not see why we need Dr. Hill here, since his staff 
usually carry that type of report anyway. If it were a report 
dealing with recommendations for the extension of the office or 
the powers of the Ombudsman, then we could not do it without him. 
However, on the specific content of his findings, there is no 
reason we should not have it in April. 


Mr. Bell: The problem is that March is out. 
Mr. Shymko: Why is March out? 


Mr. Bell: Because of the combination of other 
committees" scheduled hearings and the March break. 


Mr. Shymko: Is that the March break? 


Mr. Bell: The March break is the week of March 10. There 
are also the particular schedules of committee members who are not 
available for some portion. 


Mr. Shymko: If it is a matter of one or two committee 
members who may not be present, they can always have other people 
replace them. 


Mr. Morin: We do not have them, really. 

Mr. Shymko: You simply do not have them? 

My. SMOriny Rihnat his right; 

Mr. Hennessy: You should have got more members elected. 


Mr. Bell: You have got the five most active committees 
meeting in the month of March, the committees that have the 
largest membership, and they have travel arrangements. The March 
break kills it. So I do not think you have a choice, members, but 
to look to April. 


It is a question of weighing the interests. Which is the 
greater interest: to have it done and reported on by the time the 
House comes back, or to run the risk that you will not be given 
permission by the House when it comes back to sit for a day and a 
half or two days to deal with this? I think you are looking at May 
or June by the time that happens, and then you are in almost to-- 


Mr. Shymko: Mr. Chairman, it is important that we go 
through these cases before the House resumes its session. I 
Suggest that maybe we could try to see whether the Ombudsman could 
look at his commitments for April and make an effort to be here. 


0-4 
Mrs. Meslin: He is in Europe for the month of April. 
Mr. Shymko: Is he in Europe for the entire month? 
Mrs. Meslin: Yes. 


Mr. Epp: May I make a suggestion? The dates that were 
suggested earlier were March 6 and 7. Mr. Morin indicated that we 
have difficulty with members. If we were to make that the evening 
of the sixth and sit on the seventh, we would probably have enough 
members. 


Mr. Philip: Mr. Epp, you are not listening to what we 
are saying. We are saying that there is a New Democratic Party 
caucus on those dates. 


Mr. Bell: You cannot get a quorum on the sixth and the 
seventh. 


Mr. Philip: The solution is that you do not sit when one 
of the parties is having its meeting. 


Mr. Bell: We cannot get a quorum. 


Mr. Philip: However, the first week in April is fine 
with Mr. Morin and it is fine with-- 


Mr. Shymko: Can we again ask the Ombudsman? I do not 
know his schedule in Europe, but if it means that he leaves at the 
beginning of April and if we are ready to meet at the beginning of 
April, perhaps he could delay his trip by a day or two, if that is 
possible, because the Ombudsman is very sensitive to his mandate, 
the role of this committee and the importance of his presence. I 
think he could make an effort, if it is possible--or a sacrifice, 
if I may describe it that way. If the beginning of his trip is 
really at the beginning of April and if we are ready to meet on 
the first, second or third day, if such arrangements could be 
made, I think they would be conducive both to his mandate and to 
the importance of this committee's wishes in deliberating on the 
two cases before the House resumes its session. 


Mr. Bell: Mrs. Meslin, are you able to comment on that? 
Are his travel plans fixed as per day of departure? 


Mrs. Meslin: My understanding is that he will be flying 
out on Thursday night. 


Mr si Bell: (Which sisi 

Mrs. Meslin: The 27th. 

Mr. bellse0m Mareh: 

Mr. Chairman: That is just before Easter. 
Mrs. Meslin: Yes. 


Mr. Chairman: Before Good Friday. 


Mrs. Meslin: Yes. 
Mr. Bell: When does he return? 


Mrs. Meslin: The end of April. He said he would be back 
on Apri 


Mr. Bell: All right. I know you do not want to speak for 
him and do not, but knowing him-- 


Mr. Shymko: May I just conclude? If that is the case, 
notwithstanding the importance of the presence of the Ombudsman, I 
think we would have to proceed in his absence and have the 
executive director replace him. 


Mr. Bell: What I was about to say was that, knowing him 
as as we do, given the choices of waiting for him to return and 
not dealing with it until the House gets back, it would seem to me 
that he would opt for the latter. I know he does want to appear 
before the committee on all of these matters, as he should 
wherever possible, for obvious reasons; but given the very limited 
choices and the need to have it reported on by April 22, I do not 
think we have any choice but to deal with it in his absence. 


Mrs. Meslin: The committee has to make its decision. 
Mr. Bell: Yes. 


Mr. Philip: Mrs. Meslin, how much time do you think we 
will need? One or two days? 


Mrs. Meslin: Certainly a day and a half or two. 
Mr. Philip: So we should book two days. 


Mrs. Meslin: We have two cases, and I am hopeful that 
one will take only a half a day. However, as you know, those 
things sometimes tend to stretch out. 


Mr. Bell: If I may respond, because of the nature of the 
special report, I think we should set aside no less than two days, 
finish consideration of the matters in public and then immediately 
adjourn and write the report. 


Mrs. Meslin: Since we are discussing dates, I would like 
to ask the committee whether they are going to require the 
Ombudsman to discuss jurisdiction at any time--at one point we 
thought we would be able to put it on at that time--or is the 
committee going to do that at an entirely different time? 


Mr. Bell: That is one of the other items we want to 


discuss with you. 


Mrs. Meslin: It has some bearing. If you decide to lump 
it in with the special reports, then you have an additional 
problem because there is no way the Ombudsman would not be present 
at a discussion of jurisdiction. 
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Mr. Bell: Yes. I do not think we have the luxury of 

lumping them together in view of these schedules. In the light of 
what you have said, of course, the committee would not consider 
the matter of jurisdiction without the Ombudsman present. That 
means the committee cannot attend to it before May, and the House 
will already be back. I do not think anybody in this room would 
hazard a guess about when and if the House will give the committee 
permission to sit concurrently, so I think we have to deal with 
the time that is available before April 22. 


Mr. Philip: How would it be if I were to expedite it by 
moving that the committee sit April 1, 2 and, if necessary, April 
3 to deal with the special reports of the Ombudsman? 

Mr. Bell: That is the first day after Easter Monday. 

Mr. Philip: Yes. We do not want to sit on Easter Monday. 

Mr. Bell: No. We will not get in the door, will we? 


Mr. Shymko: That makes a lot of sense. I have no problem 
with that. Do you? 


Mr. Baetz: None. 


Mr. Philip: Is there anybody who has any problems with 
that? Mr. Hennessy, are you okay on that? 


Mr. Hennessy: Yes. I am only a sub on the committee. 
There is no problem for me. 


Mn. Phitip. That@rvcefines 


Mr. Morin: Does the committee have the authorization to 
sit on those days? 


Mr. Chairman: Yes, we have. 

Mr. Bell: If we can get the members together. 
Mr. Chairman: I understand that we have. 

Mr. Morin: It is the first, second and third? 


Mr. Chairman: Is April 1, 2 and 3 favourable to all the 
committee members? If so, we will set April 1, 2 and 3 aside for 
meetings. 


Mr. Bell: Okay. 


Mr. Philip: May I just ask a question concerning 
Thursday? Perhaps it might be a suggestion to the committee. Mrs. 


Meslin, it seems to me that the reason we suggested a tour of the 
Ombudsman's office for February 25 is that there are some new 
members on the committee. It seems to me that, much as I enjoy 
looking at the art work and the furniture in the Ombudsman's 
office, it is not the best use of my time to go on another tour. 
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I wonder whether it would be okay for you to conduct your 
tour from 10 o'clock to 11 o'clock for those members who want to 
go on a tour of the facilities, and those of us who want to ask 
questions and deal with some updating on what is happening will 
meet yousare 1 Leo CLOCK there. 


Mrs. Meslin: I am in the committee's hands. Thursday is 
fine. 


Mires cnt lip:) Luesday. 


Mrs. Meslin: Tuesday, February 25, is fine, and I will 
manage whatever you would prefer. 


Mr. Philip: It does not seem like the best use of my 
time to go on another art tour of the Ombudsman's office. 


Mrs. Meslin:» They did not think it was an art tour the 
last time. 


Mr. Shymko: I am surprised that Mr. Philip is not 
appreciative of the quality of the art exhibits in the Ombudsman's 
office. I am a great fan of the art community. 


Mr. Philip: I am very appreciative. I also have the 
highest case load of any MPP and I want to deal with some problems 
of my constituents that morning. 


Mr. Shymko: I understand from the comments I have heard 
that there are some changes in personnel and some interesting 
information that some of us who met last year are not aware of 
now. I certainly withdrew my original comments yesterday about the 
need for me to visit the Ombudsman's office. It makes some sense 
even for those of us who were members of the committee for a 
number of years to go through the briefing and see some of these 
changes. 


Mr. Philip: Can I assume, then, that there will be a 
tour of the plant, if I may use that word, from 10 o'clock to 11 
o'clock, and then at 11 o'clock the briefing will start in the 
boardroom? Is that okay? 

Mr. Chairman: Is that satisfactory to the committee? 

Mr. Shymko: We accommodate Mr. Philip all the time. 


Inter jections. 


Mr. Morin: I have to be in Sudbury with another 
committee on February 25. 


Mrs. Meslin: You know what the office is like. 


Mr. Bell: If there is a person who can miss that tour, 
it is you. 


0-8 
Mrs. Meslin: Unless you want the lunch. 


Mr. Philip: Unless you are going to be on the committee, 
why waste your time? We are not going to take any votes or 
anything at that time, so you do not need to bother. 


Mr. Shymko: I wonder whether we have finished that 
discussion, because I have another item on the schedule for next 
week that I wanted to raise. May I do this now? 


Mr. Chairman: Yes. 


Mr. Shymko: I commented on this yesterday. In the 
previous government and under the previous chairman, this 
committee had some serious problems in going through the financial 
and administrative books of the Office of the Ombudsman. Normally 
they went to another committee, and it took almost a year of 
confrontation, as you recall, Mrs. Meslin, to have this committee 
go through the estimates of the Office of the Ombudsman. 


When finally this right for the committee to go through the 
estimates of the Ombudsman was agreed to by the powers that be, we 
never did go through the estimates. I understand the scheduling 
problems of the House leader in getting a number of estimates from 
a number of ministries passed through committee without 
deliberations. However, in the light of the history of the 
confrontation we have had and the importance we attach to this, 
although the estimates have already been passed, I want to take a. 
look at them in some detail and discuss them on Thursday, February 
Lae 


Notwithstanding the circumstances that we were not able to 
do this as normally is foreseen, I still feel it is very important 
that we do this on Thursday, February 27, for half a day. 


Mr. Philip: I would like Mr. Decker to pass comment 
because 1 do not believe we can deal with estimates that have been 
passed, can we? 


Mr. Shymko: We can deal with any topic we want, Mr. 
Chairman. 


Mr. Chairman: That is up to the committee; so I am told 
by the clerk. 


Mr. Philip: As our party's critic, I would normally be 
consulted about when we would deal with any set of estimates on a 
date agreed to. On that date I am in the standing committee on 
public accounts to deal with the matter of the Urban 
Transportation Development Corp. 


If you wish to do that, then there are two questions. First, 
do you wish to deal with it on the record? If so, you will need 
Hansard. If that is your wish, I would feel much more comfortable 
if we dealt with them that first week in April. 


Mr. Shymko: I just wonder, since we have been very 
accommodating to certain members, whether there would be any 
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possibility for Mr. Philip to accommodate the conflict that he has 
for at least two hours on Thursday. Maybe we could start earlier. 
I am sure this could be done. We could meet from 9 a.m. to 1l a.n. 
or half a day from 10 a.m. to 12 noon. Would that be possible if a 
request were made, if the majority of committee members feel that-- 


Mr. Philip: It affects Mr. Epp the same way. He is in 
the standing committee on public accounts. 


Mr. Shymko: I would like to hear from Mr. Epp as well. 


Mr. Chairman: Would there be any merit to switching the 
days? Have the tour on Thursday and the estimates on Tuesday. 


Mr. Shymko: It does not matter. 


Mrs. Meslin: That is a bit of a problem for us. We would 
have to prepare some briefing material for the committee, and 
although Thursday is tough, it gives us a little more time. If you 
are going to do it, it is easier later than earlier. 


Mr. Shymko: We could accommodate Mr. Philip by doing it 
this way. 


Mr. Philip: It would give you a lot more time if we did 
it in April, would it not? 


Mrs. Meslin: Oh, yes. Certainly. 


Mr. Philip: It seems reasonable to give the Ombudsman 
some advance notice. 


Mr. Shymko: I made that request. If the committee feels 
that Thursday is not appropriate, that you want to do it in April, 
that is fine. I just thought the matter of looking over the 
estimates and going over the books, so to speak, would be very 
important for us. 


Mr. Philip: That means, then, that you would schedule it 
for Friday, April 4? 


Mrs. Meslin: Why not April 3? 

Mr. Shymko: Why not April 3? 

Mr. Bell: We have enough-- 

Mr. Shymko: Yes, I think we have enough time. 


Mr. Bell: Mr. Chairman, for the purpose of the record, 
what you will be doing at that time is not to consider and approve 
the estimates; that has been done. I do not think the committee 
has received the estimates material that it had in previous years, 
but I assume it is available. 


If Mrs. Meslin and her staff can organize sufficient copies 
in time for the April sittings, what it is important for you to do 
is to become current on what the budget reveals about the office's 
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organization and operation, as you do in all circumstances. I do 

not foresee that the consideration would be the estimates type of 
consideration; it would be questions flowing from the information 
about staffing, numbers, organization, etc., that may be revealed. 


I agree with Mr. Shymko. As a matter of record, the 
committee should have the copies of those estimates for its 
records for consistency and continuity. Otherwise, for example, 
when you come to approve the estimates in the next year-- 


Mr. Shymko: You cannot make any comparisons. 


Mr. Bell: There is a gap, that is right. You have to 
have that material, in any event. I do not think it hurts if you 
want to limit it to the three hours or even less that would be 
otherwise allotted. It has relevance, by the way, to some other 
issues you are going to be considering. 


Mrs. Meslin: Mr. Chairman, I just have one other thing 
to bring to your attention. Of course, estimates are not cases, 
and Dr. Hill will not be here then, either. If, flowing from the 
estimates discussion, you have any policy questions, you raise 
another problem without the Ombudsman. Sorry; I just thought of it. 


Mr. Bell: Mrs. Meslin, how difficult is it? You. 
mentioned briefing material, but surely all that each committee 
member would need would be a copy of the estimates that were 
submitted. 


Inter jection. 


Mr. Bell: Mr. Decker has it already. Is there anything 
else? 


Mr. Newman: Who is running the show? Is Dr. Hill running 
the show or are we? 


Inter jections. 
10:40 a.m. 


Mr. Shymko: I did not want to be quite as blunt as Mr. 
Newman, but our mandate is to review the operation of the Office 
of the Ombudsman, and I still go back to the commitments of that 
trip to Europe for more than a month. 


Mr. Newman: It is his responsibility to be here when 
that happens. 


Mr. Shymko: I do not know what the purpose of the trip 
is and I do not know how extensive it is or what commitments have 
been made, but I certainly would appreciate it if we did not 
accept the trip and your quoting of the dates as a fait accompli, 
without any right of review or consideration, in the light of what 
this committee has decided and in the light of the meeting of this 
committee. I am sure the Ombudsman was not aware of these 
developments when he was planning the trip. 
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We should give the Ombudsman the opportunity so that people 
out there in the public do not conclude that he is insensitive to 
his mandate and to appearing before this committee on very 
important issues. We should give him an opportunity to review his 
plans and to try to accommodate his trip and his plans to the 
meeting of this committee. It is only fair that he be made aware 
of this and that a request be made to him. 


If it is because of some comnitment--if he is a key speaker 
on April 1 at some big conference in Europe that cannot be 
cancelled--it will be understood and accepted by this committee. 
However, I concur with Mr. Newman that there is a responsibility, 
which I know the Ombudsman shares, to appear before this committee 
on very important issues, both in the operation of his office and 
on policies. He should be given an opportunity to review his trip 
and the dates, and if it is possible to accommodate us without 
upsetting some of his commitments too much, I would appreciate it 
if he were to do so. 


Mr. Hennessy: Our time is limited and I would hate to 
think that, if we did not want to meet with the Ombudsman, it 
could very well get into the media that elected members were too 
busy to hear the report of the Ombudsman. 


It is a two-way street; that is all. Our time is limited. We 
have the time to meet. Personally I am not too happy. Trip or no 
trip, I do not think we are working for the Ombudsman; he is 
working for us. Unless I am mistaken, that is what I was elected 
for. I have a responsibility to the people of my riding. The 
Ombudsman should be here to meet with us and discuss this. He can 
always make the trip a day or two later. If we cannot do it now, 
when are we going to do it? We will have to wait until the next 
time we have a break. 


Mr. Philip: Mrs. Meslin has heard that, if possible, we 
would Like the Ombudsman to look at our schedule. She will be at 
the subcommittee and planning meeting tomorrow morning, and I 
think she understands the sentiments of the committee. 


At the same time, I would add a footnote that it is quite 
common for committees to accommodate cabinet ministers who may be 
out of town on special arrangements, particularly out of the 
country. I do not see why we should not have some empathy for the 
fact that the Ombudsman has made a schedule. 


It was not his fault that the Legislature reconvened and did 
not have its normal break at the normal time. We did not give him 
notice; we were not able to give him notice until the House 
leaders decided when we could sit. So there has to be some empathy 
for and understanding of his position and of any commitments he 
may have made in Europe. Let us deal with it in the subcomnittee 
tomorrow morning and report back. 


Mr. Baetz: I have one comment and a question. The 
comment relates back to Mr. Philip's observation that committees 
often negotiate with ministers who have a commitment abroad. The 
converse is also true, that ministers very seriously negotiate 
with committees. If a committee, especially in such an important 
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thing as estimates, feels the minister ought sCoLbemtnere ss | 
suspect most ministers would say that is always a Lacs pra Or. Cyn 
The first priority is always here, not off someplace else. 


The other thing I wanted to say is in the form of a 
question, and maybe I should know the answer. Precisely what is 
our mandate on the matter of estimates? Estimates are a pretty 
damned important thing, but precisely what is the mandate of this 
committee vis-a-vis the estimates of the Ombudsman? Do we have a 
responsibility there? 


Mr. Bell: Yes. The House has referred the estimates of 
the Ombudsman to this committee for approval. It is parallel with 
public accounts, only, because of the specific nature of the 
Ombudsman's operation and the committee s operation, rather than 
duplicate effort, they gave it to this committee. Public accounts 
used to approve the estimates. 


Mr. Baetz: Okay, but now we have that responsibility. I 
think it is a very important responsibility. The Ombudsman should 
know it, we should know it and we should get on with the job. 

Mr. Philip: They have been passed for this year. 

Mr. Shymko: We know that. | 


Mr. Bell: The problem is that they have already been 
passed. 


Mr. Baetz: Who passed them? 
Mr. Bell: The House passed them. 
Mr. Philip: The House passed all outstanding estimates. 


Mr. Shymko: Notwithstanding, we should take a look at 
that material. 


Mr. Baetz: I could ask another question: Why did the 
House pass them when we have the mandate? I am sorry that 1 do not 
know the answers. 


Mr. Philip: The answer is that the committees could not 
sit then because the House would have had to stay sitting. 


Mr. Epp: It happens all the time. They did not have 
enough hours. 


Mr. Bell: No. It is not just this committee; it is every 
committee. 


Mr. Baetz: So it was a pro forma kind of arrangement. 


Mr. Epp: Exactly. 


Mr. Baetz: Then I guess I go back to this: I think this 
committee does have a responsibility not just to take a pro forma 
look at these estimates but to make a detailed review, an 
examination. 
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Mr. Shymko: Even more. 
Mr. Epp: You cannot pass them now. 


Mr. Baetz: I realize that technically. 


Mr. Philip: Can we report back to the subcommittee-- 


Mr. Bell: May I make a suggestion? In the scheme of 
things, if the House had not done what it did, probably today we 
would be considering the estimates, so I do not think, with 
respect, that it lies in anyone's mouth to say we are not ready. 
We have been ready for months. We did not have dates, etc. I think 
the most practical solution is next Wednesday. It is a suggestion. 
It is easy for me to say because I will not be here. 


Mr. Shymko: Because of the conflict that Mr. Philip and, 
I believe, Mr. Epp have on Thursday, why not meet Tuesday to go 
over the estimates and make Thursday a visit to the Ombudsman's 
office? There are no big commitments to visiting and touring the 
Ombudsman's office. 


Mr. Chairman: Would that be satisfactory? 


Mr. Shymko: I referred to your suggestion, Mr. Chairman, 
with great respect, since you originally said it. 


Mr. Chairman: Is that acceptable to the committee? 


Mr. Shymko: If you want this as a formal motion, I will 
move formally that we make the appropriate change. 


Mr. Chairman: Apparently a motion is not required if the 
committee is in favour of discussing the estimates on Tuesday and 
touring the Ombudsman's office on Thursday. 


Mr. Bell: The next item I have on the list is 
communications from the public. There is one matter that Mrs. 
Meslin and I can speak about afterwards, and she can address the 
subcommittee tomorrow morning. I have a communication from one of 
the constituents of the Attorney General (Mr. Scott). 


The next matter, before we get to the final item--that is a 
discussion of what process might be appropriate to consider the 
issue of expanded jurisdiction--is that when we adjourn formally 
this morning and Hansard turns off, I would like you to remain 
with Mrs. Meslin for five minutes so that we might bring her up to 
speed on a discussion we had yesterday respecting a matter that 
affects legal counsel. I think Mrs. Meslin should know in general 
terms what the committee thinks about it to date and take it back 
to Dr. Hill for discussion and consideration at earliest 
convenience. 


The last item, Mrs. Meslin--and the committee does not 
intend to deal in any way with the substance or the merit of the 
issue, but it was discussed last September and it will not come as 
any surprise to you or to Dr. Hill--is that the committee does 
intend to address the issue of expansion of jurisdiction, be it 
Dr. Hill's jurisdiction or the concept of Ombudsman. 
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What the committee would like to hear from your office today 
or at some appropriate time next week is some ideas on what 
process the committee might engage in to properly consider that 
issue, including the issue of what or whom the committee should 
invite submissions from; in that I would include ministers of the 
crown. 


On the last occasion when the issue was raised, the 
committee on its own sought comments from members through a simple 
mailing and received an appreciable, certainly a representative, 
percentage. At the least, members should be invited to make their 
comments in whatever form they consider appropriate, subject to 
the scheduling of the committee. 


The other issue on which we would appreciate your views is 
whether or to what extent the committee should gather background 
or briefing information and what is the best source of that 
information. For example, your office has one of the best 
libraries of Ombudsman texts and materials that I am aware of. Can 
we utilize the facilities of your office in some way to put 
together some briefing materials, for example, listing, defining 
and describing the jursidictions worldwide which have a wider 
jurisdiction than your office does, particularly in the area of 
local governments, hospitals, police forces or commissions? 


Those are some general things. I would welcome your comments 
now, or you might want to reserve them until next week when you 
meet the committee formally or informally. 


Mrs. Meslin: I can make two brief comments. The 
Ombudsman has offered the committee the use of staff to prepare 
any briefing materials you feel would be helpful. I am sure that 
would present no problem. We could put together material. The only 
question I might ask to take it back to Dr. Hill is, when you ask 
for his suggestions about what process the committee might engage 
in, he was awaiting your report for some guidance about what the 
committee had decided it would look at. I do not think he thought 
he would be giving you suggestions before he had your committee 
report. 


Mr. Bell: I do not think he should feel constrained to 
make comments before the report. In the report you will see a 
statement of principle by this committee that now is the time to 
address the issue. Beyond that, it is open season. There is no 
determination by the committee as of yet what the process will be, 
who is involved and how long it will take. I can understand his 
reservation, but-- 


Mrs. Meslin: He was probably waiting for the report 
because if the committee had said it was not prepared to discuss 
any expansion of jurisdiction at this time, there would have been 
no need for him to prepare anything. 


Mr. Epp: I have some difficulty with this. I spoke to 
this briefly yesterday. If I am correct, other members of this 
committee and of the Legislature have difficulty with it. Implicit 
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in this is the thought that if some need could be shown for an 
expansion and elaboration of the Ombudsman's office, then this 
committee would be prepared to recommend it to the Legislature. 


First, in my almost nine years here, I have not seen any 
need for expansion. Second, I am not prepared to vote one 
additional cent to the Ombudsman to expand the jurisdiction of the 
Ombudsman. We now have a budget of more than $6 million. We have 
about 125 people involved there. To go through an exercise of this 
nature without the committee being prepared to recommend 
additional funds is an exercise in frustration. 


If we as a committee are prepared to recommend additional 
funds--ir you can find some need, go ahead and have the study. But 
if you have already made up your mind that you are not going to 
expand the office of the Ombudsman, why go through it? For the 
sake of going through it? To see if you can find some need out 
there? 


In eight and a half years, I have yet to receive one letter 
from any place in the province saying we should expand the office 
of the Ombudsman into any other jurisdiction. I am sure some 
member here can resurrect a letter in support of that, but I have 
yet to receive one from the 80,000 or 90,000 people who live in lay 
constituency or from the eight to nine million people who live in 
this province. 


I do not know why we are going through this exercise. I do 
not want to expand it, and I know other members do not want to 
expand it. My feeling against expansion is shared by a good number 
of members, so why go through this exercise? I know it is shared 
by a number of members of this committee. 


Mr. Shymko: Through Mr. Epp's remarks, Mrs. Meslin is 
hearing a sentiment that I am sure echoes the views of many 
members of the Legislature--I will not say it is the majority; it 
may well be the majority--who share those concerns. 


As Mr. Bell said in relation to the research and material, 
it is almost an education process that has to be done with our 
members. Never mind those elected in 1981, many members who have 
been members of the assembly for a number of years are not very 
clear on the operation of the Ombudsman's office. There is an 
education process to be done. Unless that_is done, I see no hope 
whatsoever of the passage of an amendment to the Ombudsman Act, 
which I believe will be the process for any expansion of his 
jurisdiction. Am I correct in assuming that? 


Mr. Bell: You could only expand jurisdiction by 
legislation. 


Mr. Shymko: By legislation. We have had eight years of 
trying to amend the Ombudsman Act in areas unrelated to expansion 
of jurisdiction but where there were some other concerns. The 
Attorney General and the cabinet have been sitting on these things 
for almost eight years, and the aspect the expansion of 
jurisdiction was not even a part and parcel of it. There were 
Other concerns that warranted such amendments. 
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I see a real problem. Because there is no hope of the 
expansion going through, we cannot say, "Therefore, let us not 
discuss it, solicit opinions or hold public hearings." That 
conclusion, on the assumption that something will fail, is wrong. 
As legislators, we pass many bills and go through a lot of 
processes, but never on the assumption that something wilisreanids 
We propose some things. There are even draft bills introduced 
prior to a bill being introduced. We may look at draft 
legislation, which is not as binding, perhaps a white paper or 
something, on the Ombudsman. 


Lileae ms 


Where I disagree with Mr. Epp is if there is any insinuation 
that we should stop discussing this because we forecast failure. 
We should discuss it. The actual discussion of the issue of 
expansion will be a big information and educational venture for 
all of us as members of the Legislature and for the public. I feel 
it is important. Whatever the results, I am sure we will accept 
them. But there is a lot of information and there is a big vacuum 
out there. You know that, because we went to a cable show where I 
volunteered my services, as I am sure other members will, simply 
to inform the public about the existence of the office and what it 
is doing. 


I will support any recommendation--and we have one that you 
will see from this committee--that suggests discussion and some 
form of public hearings. I am all for that. However, I warn you 
that what Mr. Epp is saying is very true; it is the reality out 
here in the House. 


Mr. Philip: There are two things. One is that the 
committee did make a decision, which will appear in the report. 
That decision was passed yesterday and is contained in the report. 


Mr. Morin: It was not passed. 


Mr. Philip: It was passed yesterday. There were no 
objections and it was passed, so do not give me that nonsense that 


it was not passed. It cannot be reopened. It has been passed. 


Notwithstanding what is in that report--and it was done in 
Camera--there is absolutely nothing that prohibits the Ombudsman 
from commenting and giving advice to the committee on his views. 


I personally think there are at least three areas that 
should be looked at. One is the jurisdiction over hospitals, and 
the second is children's aid societies. The third is the one where 
the Ombudsman has had some jurisidictional dispute, namely, the 
Ontario new home warranties plan, where he clearly needs some 
authority; we want to make sure that is spelled out so we do not 
have a further recurrence of that kind of thing. 


I would feel quite comfortable if in his next report the 
Ombudsman would give some guidance to the committee, based on the 
thousands of intakes you people have, on where he feels frustrated 
that he cannot act and where there is some human need out there. 
It may be there will be certain stages, there may need to be a 
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timetable of how things are phased in, if his authority is 
expanded. We have to look at all that. We have to look at the 
financial cost of that. 


We should also look at the financial cost of not expanding 
the Office of the Ombudsman. In the House, members were 
frustrated, and the public was frustrated, at some of the 
atrocities that appear to have been committed against children. 
There was no way of getting to the bottom of it in an independent, 
nonpartisan, nonpolitical way. I worry about those costs as well. 


Mr. Epp: With due respect, can you enlighten me with 
respect to these atrocities you are referring to that are 
Sccurring “in ‘Ontario? 


Mr. Philip: Read Hansard. I am not going to go through 
Hansard. If you do not pay attention in the House, that is not my 
problem. 


Mr. Epp: You sure have a way of insulting everybody who 
works with you. You have a monopoly on that. 


Mr. Hayes: In answer to Mr. Epp's statement about not 
getting any letters and asking if the need is out there, I think 
it was made quite clear in the first meeting I came to as a new 
member. There were members who had been in the Legislature for 
years and did not know a heck of a lot about the Ombudsman's 
Brrice oréhistrole: 


Probably one of the reasons we are not receiving a lot of 
letters or requests for help is the lack of knowledge on the part 
of a lot of people, especially in southwestern Ontario, about the 
Ombudsman's office. 


The other thing is, how can a member sit here and say, "Even 
if there is a need for it, I am against it; we are not going to 
spend the money to do something about it"? That is contradictory. 
I do not know for sure whether the real need is out there, but I 
know Dr. Hill has indicated there is a need, as Mr. Philip stated 
previously. It is worth while for us to investigate and study this 
issue of expanding the jurisdiction of the Ombudsman. 


Mr. Bell: May I make a suggestion? Mrs. Meslin, it seems 
to me, in order of priority with Dr. Hill, the anticipated 
amendments to the act are number one. The issue of whether there 
is a need for expansion ranks behind that, whether it be number 
two or down the list. 


As a matter of record, this committee is already 
recommending the bill be tabled. I do not have any current 
information. I understood, as late as last November or December, 
that there was a bill and it was a question of scheduling of 
legislation. That is the only thing that has kept it from being 
tabled. I understand that when it is tabled, it will be referred 
to this committee for clause-by-clause review. 


It would seem to me it would be unfortunate if the issue of 
expansion of jurisdiction somehow distracted from an appropriate 
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consideration of the bill when it is tabled. Although you can 
expand jurisdiction only by amendment, there will be some 
substantive amendments in the act that will require some 
particular consideration. 


I would like to suggest, in terms of this committee's 
timing, that it order its priority to that of the Ombudsman. As 
and when the bill is tabled, it should commit to a schedule as 
quickly as possible for clause-by-clause review. When that is 
concluded and the process is completed, the committee should then 
address the issue of expansion. 


It would be very unfortunate if the committee undertook a 
study and review of expansion of jurisdiction in the middle of 
this amended legislation. There would be a distraction. Let us be 
quite frank, it might have an adverse impact on the bill that is 
now expected and on any particular review of issues. That would be 
very unfortunate. 


Mr. Shymko: I do not know whether I should share the 
views of our counsel in this. 


Mr. Bell: Be careful. 


Mr. Shymko: I have not seen the bill. There may be 
something in the bill that may be related or may necessitate some 
form of expansion, or jurisdictional areas may be part and parcel 
of some of the amendments to the Ombudsman Act. I have not seen 
the bill. 


I see no problem if prior to going to clause-by-clause 
review, we ask some witnesses to come and comment on some of the 
aspects of those amendments. If in the process of commenting any 
of those witnesses talk about expansion, you cannot stop that. It 
would even be beneficial if we started discussing that entire 
issue even through that particular bill. You cannot stop people 
from talking. 


Mr. Bell: Certainly. You address any issue raised by the 
amendments that touches upon or directly involves expanded 
jurisdiction. That is not what I was getting at. It would be 
unfortunate if this committee undertook a study or review of 
expanded jurisdiction prior to the legislation being tabled, 
because it might very well be distracting. 


MreeShymko: @ihateuseditterent. 


Mr. Bell: We have demonstrated here today that there are 
differing views. Those may be in the extreme. There may be 
polarity. That type of discussion is not conducive to 
clause-by-clause review of amendments to an important piece of 
legislation. You might want to decide, when the bill is tabled, to 
start your review concurrently. However, leave that decision for 
today. In practical terms, you are not going to get into this 
jurisdiction issue before May or June or whenever. 


Mr. Shymko: At least before the bill comes in. 
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Mr. Bell: By then we might have the legislation. It is a 
suggestion, in any event. 


Pi a.m. 


Mr. Baetz: We speak of this draft bill. Are you aware 
mnere 1b istat! 


Mr. Bell: My last information on it was last fall, that 
there was a bill. I understood it was in final form. It is a 
question of scheduling that has kept it from the House to date. 


Mr. Shymko: Do I understand you-- 


Mr. Bell: I do not know any particulars of the bill. I 
do not know whether there are any issues of jurisdiction or how 
extensive the amendments are. 


Mr. Baetz: However, you had definite information that 
(a) there was a bill in draft form and (b) it was ready to go, 
only it was waiting in the assembly line. Was that it? 


Mr. ©Bell: Yes" 
Mrs. Meslin: That is not my understanding. 
Mr. Baetz: What is yours? 


Mrs. Meslin: My understanding is that a draft bill is 
being given to the Attorney General (Mr. Scott) for him to look 
over to decide whether he is in agreement or whether he has any 
additional questions, but that the policy people at the Attorney 
General's office had hoped that would be given to him during this 
break for him to read through. They were aiming towards having a 
bill for the spring, but then it would be a problem of scheduling. 


Mr. Bell: That is not entirely different from my 
understanding. I understood that process involving the Attorney 
General had already taken place, but if it has not, it is-- 


Mr. Baetz: At least, we can conclude it is not on the 
top priority as an urgent matter of state. 


Mr. Bell: No. It has not been for the past three years. 


Mr. Baetz: Its status has not really changed in the past 
six or eight months? 


Mr. Bell: Your information is more current than mine. I 
guess not. 


Mr. Shymko: Maybe some of our Liberal colleagues could 
discuss things with the Attorney General and suggest that a draft 
bill be presented first--not the actual bill that would be tabled 
forelirst reading, but a draft: bill that we *could ‘go through “prior 
to finalizing it, presenting it to cabinet and first reading. 


MosuBeli-yNicestry . 


Q 
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Mr. Shymko: Perhaps that makes Mr. Epp much more 
comfortable in the flexibility that he will have in addressing 
some issues. I do not know. 


Mra Epp: (Inaudible) expansion. 


Mr. Shymko: It has been done by a number of ministers 
who, instead of presenting a bill for first reading, go to a 
committee with a draft bill, and there is a free-for-all 
discussion. 


Mr. Morin: Perhaps we should ask the Ombudsman to submit 
his own report on why he feels he should extend, why he feels he 
should have jurisdiction over local governments, boards of 
educations or hospitals. 


Mr. Shymko: He has done it. You will recall he did it in 
September -- 


Mr. Morin: Yes, but I am talking about doing it in a 
written form--a report based on statistics, based on facts. 
Following that report, we could look into it ourselves and then, 
if necessary, expand the study. That is a suggestion. 


Mr. Shymko: I have no problem with that. 


Mr. Bell: Dr. Hill declined to state his position. As 
for the expansion of his office, he did give the committee a lot 
of particulars, reasons and, in some cases, arguments why the 
question should be put at this time. The committee agreed that 
after eight years since it was last raised, it is time to put the 
question. 


Do you foresee any difficulty for Dr. Hill if the committee 
asks him to state his point of view in a written, formal way? 


Mrs. Meslin: I do not think I can answer for Dr. Hill. 


Mr. Bell: My concern remains that this issue not 
distract the issue of the expected bill. That would be unfortunate 
for everyone concerned. I agree with Mr. Shymko. If you cannot 
divorce the consideration of both when you have the bill before 
you, then you do not do it; you invite that discussion as 
appropriate then. 


That act has to be amended in a number of ways, and I do not 
think anybody disagrees with many of the needed amendments. It 
would be a shame if that were delayed or otherwise affected by 
something else. 


Mr. Shymko: If I may again comment, just thinking about 
the remarks Mr. Morin has made, having been in the capacity of an 
ombudsman for northern Ontario, I am sure he is well versed and 
experienced in his assessment of the procedure as well in 
addressing the expansion of jurisdiction. 


Maybe because of the whole confusion surrounding this, the 
Ombudsman made public statements about expansion of jurisdiction, 
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which hit the papers last year, I recall. Prior to the meetings of 
our committee, we have seen examples of that where the press had 
addressed the issue, soliciting both negative and positive 
reactions on this. ' 


Second, he has addressed it before this committee only as 
part and parcel of his introductory remarks prior to our 
deliberations; so it was part of a speech to the members of the 
committee. However, there has never been a researched, documented, 
argued report or case study made by the Ombudsman which could be 
used for this committee with legislators, with cabinet and with 
the public. Maybe we should pursue that. 


The more I think about Mr. Morin's suggestion, the more 
sense it makes. We should in a clear, concise way divorce 
amendiments to the Ombudsman Act, which may be coming through a 
bill that is in draft form, and other issues; but clearly, 
exclusively, in an isolated fashion, we should address the whole 
issue of expansion of his jurisdiction. We should argue and 
document the case, instead of going at it in an amateurish way--I 
am sorry; I am not saying it is amateurish, but giving our 
researcher a time frame of two days to present a case study is not 
fair for us to make a decision next week when we have asked our 
committee's researcher to present a case on the expansion, which I 
believe is the request we have made. It is unfair even for a 
researcher in a short frame of time to research the topic. 


Ms. Madisso: I will give information--only that. 


Mr. Shymko: Only information. However, we are already 
dwelling in that area by the request that this committee has made 
to the researcher. It would make a lot of sense if we could pursue 
that. Mr. Chairman, I do not know whether you want this discussed 
now. Perhaps Mr. Bell would like to comment on the validity and 
rationale of such a suggestion that could be passed on and given 
to the Ombudsman for consideration. 


Mr. Bell: Dr. Hill should be asked to state his 
position. He has made a very good case in support of putting the 
question. However, now that the committee has decided it will 
consider the issue, we should hear from him with specific reasons 
why in his opinion the jurisdiction should be expanded. I know he 
will not limit himself to just a consideration of whether his 
office should be expanded but whether the concept of ombudsmen 
generally should be expanded. That is a start. 


Mr. Baetz: Along that line of thought, I am just 
wondering whether the first step is to ask Dr. Hill to spell out 
to this committee why he thinks there should be some expansion and 
in which areas. My memory is a little vague, but as I recall his 
comments to this committee last September, he did talk about the 
possibility of expanding; I guess he was talking about expanding 
to municipal jurisdictions and so on. My memory is that having 
kind of let this thing go as a trial balloon, what he was going 
back to was saying, "Before we expand, there are a lot of other 
things I want to do within the present mandate, which needs 
buffers and strengthening.'' That is my memory.‘It may not be the 
tight one. 
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He did speak of possible expansion--hospitals were 
mentioned, as were muncipalities, children's aid societies and so 
on--but having said that, and I am sure somebody here can confirm 
my memory one way or another, he was saying, ''The more immediate 
concern I have is to really strengthen the organization to carry 
out the duties that have been assigned to me." I would appreciate 
a comment on that. Shake my memory. I do not know. 


Mrs. Meslin: My understanding was that what Dr. Hill had 
put in his annual report before this committee was the suggestion 
that after 10 years in operation, the committee should consider 
whether jurisdiction should be expanded. He suggested a number of 
areas that had come to his attention. What he had asked for was 
guidance from the committee and the Legislature about how and 
whether that should be discussed. The part about strengthening his 
office is correct. He did not tie the two together, though, I do 
not think. 


Mr. Baetz: If he gave the ball to us, maybe it is in our 
court at this point. Maybe we ought to be taking a look at what he 
really said to us; maybe we ought to look at the minutes again 
from last September. 


Mr. Bell: What he did say to us was as Mrs. Meslin 
indicated. It is fair to ask for guidance. The committee has made 
a decision that it is timely to put the question. Mr. Morin has 
made the suggestion that the first order of business under the 
heading of guidance or direction is, "You give us your views." 
That is getting it from the horse's mouth, so to speak. Thinking 
out loud, one might seek the views of Don Morand as to that issue. 
I am sure he has views and would be very happy to express them to 
the committee. 


Mr. Shymko: And Gilles Morin, who was an ombudsman as 
well. 


Mew Philips) Or Kard Friedman. 


Mr. Bell: Or any Ombudsman, present or former, who has 
views and experience. However, one of the best methods to assist 
this committee is to seek and obtain the insights of the person 
who currently holds the office. 


As an aside, I will not be surprised to hear what Dr. Hill's 
view is because he made such a strong case in September for 
putting the question. It is easy to assume what it will be, but I 
am more interested in the reasons why, and as has been discussed 
this morning, the impact. If you assume the hypothetical, that his 
office is given an expanded mandate, what is the impact on that 
office, assuming various scenarios? I believe we heard in 
September that he did not believe the impact would be significant, 
but give him the benefit; I would like to see the background 
leading to that conclusion. When one considers that potentially 
there are many more complaints emanating from local government 
arian sg than there are from provincial government activity, one 
wonders. 
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In any event, Mr. Morin's suggestion is quite a good one. I 
do not think we necessarily have to put any tight time constraints 
on Dr. Hill to get that to us because, as I say, I think you are 
going to have the bill to consider before you have this to 
consider. However, it is something to be worked upon, perhaps for 
presentation in September. 


Mr. Shymko: I do not know which paper it was in, but I 
do recall someone being quoted as accusing Dr. Hill of empire 
building or insinuating that a very ambitious man had taken over 
now and this expansion was part of sort of an empire-building 
thing. I recall that insinuation was even in the media. He was 
very sensitive to this and hurt, as a matter of fact, by it. 


I am not saying the fact that it is in the media influences 
Mr. Epp and other members of the Legislature, because Mr. Epp is 
very responsible in terms of the fiscal policies and our 
responsibilities to the taxpayers and the obvious implications of 
expanding the budget from $6 million to $10 million or whatever it 
is. Perhaps the media are impacting in a very unfair and unjust 
way. 


Mr. Philip: That was Claire Hoy. He has accused Brian 
Mulroney of the same thing. 


Mr. Shymko: Was it Claire Hoy? It may have been Claire 
Hoy. 


Mr. Philip: For any journalist to be 50 per cent right 
is-- 


Mr. Chairman: Is there any further discussion? 


Mr. Shymko: He is looking at a different empire now on 
Parliament Hill. 


The committee continued in camera at 11:25 a.m. 
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The committee met at 9:20 a.m. in room 228. 
ORGANIZATION 


Mr. Chairman: We have representatives from all three 
parties. 


Mr. Bell: Mrs. Meslin, do you want to address the 
committee? 


Mrs. Meslin: Yes. I raised the committee's concerns 
about Dr. Hill"s vacation plans and about the difficulties of the 
committee members with the estimates. He has asked me to advise 
the committee that he will be at the estimates discussion and he 
will also alter his vacation plans and be at the discussion in 


mprii. 
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Mr. Chairman: We are sending letters to the whips 
alerting them that we want to sit April 1 and 2. 


Mr. Philip: Looking at the agenda for April, if we were 
dealing with a review of the estimates, it would be important to 
have the Ombudsman there to answer policy questions. Since we have 
changed it around as a result of Mr. Shymko's sensible suggestion 
that we deal with the estimates next week on Tuesday, the policy 
questions will be answered next week and in April we will be 
Healing with information, that is, policy issues that are normally 
addressed by the Ombudsman's staff. 


I think this committee could show a little flexibility and 
understanding. The Ombudsman does have two members of his family 
who are living in Europe. He did not know we were going to hold 
hearings in April and I do not see any reason why we need the 
Ombudsman to alter a well-deserved vacation any more than I think 
we should order Mr. Bell, when he has made vacation plans, to be 
here next week. We should give the same courtesy to the Ombudsman. 


I ask the members of the committee to suggest to Dr. Hill 
that, while we greatly appreciate his concern and his offer to be 
with us in April, we will be quite accepting if his staff is here 
and we will look forward to having him here next week when we deal 
with his estimates. 


Mr. Shymko: I recall Mrs. Meslin mentioning that the 
Ombudsman agreed to alter his plans. He has not cancelled his trip 
to Europe, but has accommodated his plans to be here with the 
committee, being aware that the estimates-- 


Mrs. Meslin: I made it very clear to hin. 
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Mr. Shymko:: You made it very clear that the estimates 
would not be the topic of discussions in April? 


Mrs. Meslin: Yes. 
Mr. Shymko: And that we would deal with them next week? 
Mrs. Meslin: Yes. 


Mr. Shymko: Having been made aware of Bhat, eanerseris 
felt he should be here in April for the two days of the meetings? 


Mrs. Meslin: Yes. 


Mr. Shymkowrii whatens his decision, I do not know why 
we should continue to complicate the issue. 


Mr. Philip: He may have felt under a compulsion to 
members of the committee who had asked that he be here and that he 
reconsider. I am suggesting because we changed the estimates and 
since it was necessary for him to be here for policy matters that 
we not place him under that kind of pressure and that we tell him 
very simply what we all know, that he is not going to be needed in 
any capacity on the Monday, Tuesday, Wednesday of April. 


I fail to see why we should have a man change his vacation 
plans to be here, if we are not going to require his services. 
There is nothing we are going to deal with during that period of 
time that his staff cannot handle. They are all matters related to 
individual cases denied. We are dealing with the reports. 


Mr. Shymko: Could I have a clarification, since we are 
in a dialogue situation? I want to hear from the chairman and the 
counsel whether the Ombudsman is not needed, if he himself 
perceives that he should be here. 


Mr. Philip: He did not perceive, Mr. Shymko. He was 
told to be here by the committee. He changed his mind under that 
kind of pressure. There is nothing to say that ne perceived that 
he should be here. If he perceived that he should be here, then he 
would not have asked that he be exempt in the first place. 


Mr. Shymko: The Ombudsman is mature enough to decide 
whether he feels he is needed in this case under these 
circumstances. We have had a long discussion on this. It is his 
decision. If he wants to be here, he will be here. 


Mri Philips Youwaresnot listening, Mr. Shymko. There is 
nothing that says ne wants to be here. You held a gun to his head 
and he agreed. 


Mr. Shymko: No one on this committee held a gun to 
anybody's head. 


Mr. MeLean: 1 understand Dr. Hill) 1s) eoing.) co besnere 
next week. If there are pertinent questions that anybody would 
like to ask him, they could be asked next week. I would be pleased 
to have the senior staff here because that is where we are going 
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to get most of the answers anyway. If he is here, he would not say 
it but it would probably be a loss of time to him because of the 
questions. I certainly agree that the staff should be here. If Dr. 
Hill accepts that, it is quite all right with me. 


Mr. Bell: For the record--because I will not be here 
next week and if this is an attempt to make me feel guilty, it is 
not working--you just have to go back to the history of the 
committee and how it dealt with recommendation-denied cases over 
the years. This committee has probably dealt with upwards of 75 
recommendation-denied cases and only about 10 have been in the 
presence of the Ombudsman. The first and the second Ombudsman 
chose for whatever reason not to be present when the committee 
dealt with the cases and the committee dealt with them very well. 
So did the Ombudsman's staff. 


It is because of this committee's policy decision about 
three years ago that--I will not say it is the only reason Dr. 
Hill attends. Knowing Dr. Hill as I do, he wants to attend and to 
participate in the proceedings. That is laudable, and I think the 
committee's policy is appropriate. 


If we are now talking about an exception to the rule for two 
specific recommendation-denied cases, that may very well be 
resolved before April 1. That is another matter we should keep in 
our minds. You just have to look back to the 19 cases that turned 
into four last September. I think the committee can get along very 
well without Dr. Hill's personal attendance. 


I also think the suggestion to discuss it further with him 
next week is a very good one, but why does the committee not leave 
iecO: Drs ¢Hil 1? 


Mr. Shymko: That is exactly what I am saying. 


Mr. Bell: No, against the background that the committee 
does not absolutely require him for those days. That is what I 
Suggest you do, but leave the final decision to next week to 
discuss it with him. That would still give him enough time to 
Organize his travel arrangements accordingly. 


Mrs. Meslin: He had already made his original travel 
arrangements. 


Mr Bells It is just a question of deferring the 
rearrangement until next Tuesday. I do not think that is going to 
hurt. 

Mrs. Meslin: If he has not done so already. 

Mra Bebl:s as know) il am not altering: mines 

Mrewenidlaps Cansyou, informs Drs Hilly ofethat righthaway? 

Mr. Epp: I am one of those who feel this need not be 
deferred again. We have already discussed it on one previous 


occasion and we are discussing it today. I think we are in a 
position to make a decision today; at least I am. 
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My feeling is that it is not absolutely necessary thatiDrre 
Hill be here. We should let him go on his vacation. The important 
thing is that he was prepared to come here and make alternative 
arrangements. As far as the committee is concerned--I know as far 
as I am concerned--if he had said, "Look, I am not going to change 
my plans, so you people can climb a tree,'' tnat would have been a 
different thing. He did not. He is very amenable to the committee 
and its business. 


If there is anything we need Dr. Hill for, it would be more 
accommodating to have a special meeting some time between now and 
the time he wants to leave. 


Mr. Philip: Why do you not put that in a motion? 


Mr. Epp: I do not think a motion is necessary. Hansard 
has my comments. 


Mr. Shymko: I will put a motion, Mr. Chairman, since I 
may have been the catalyst in the original decision. 


First of all, I would like to commend the Ombudsman for his 
decision to review his plans and for his co-operation and 
sensitivity in following the wishes of this committee. He is to be 
commended for this as well as for his position compared to other 
Ombudsmen. Even in the recommendation-denied cases he always felt 
he should be available for comments that would be requested by 
this committee. 


In the light of the fact that the estimates will be 
discussed next week, I move that there is no need for the 
Ombudsman to alter his plans for his trip to Europe. 


Mr. Chairman: You heard the motion. All in favour? 
Motion agreed to. 


Mr. Philip: Could someone call Dr. Hill's office right 
away and advise him of that motion? 


COMMUNICATIONS FROM PUBLIC 


Mr. Chairman: The next order of business is the report 
from the subcommmittee on communications from the public. 


Mr. Philip: We have had four communications from the 
public and I am going to ask Todd to summarize them one by one. 
Then I will give you our decision or recommendation. Shall we take 
the last one first? I think that is the easiest one to do. 


Clerk of the Committee: The last case we did referred to 
Mr. N. He was complaining to the Ombudsman against a school board. 
He had requested that the Ministry of Education undertake a review 
of the circumstances surrounding his dismissal from his position 
as a teacher. The Ombudsman investigated the complaint and 
determined that the ministry had no authority, or that its 
authority is very limited, in requesting that the school board 
review the matter and invoke disciplinary charges against one of 
the fellow's colleagues related to his dismissal. 
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Mr. N was not satisfied by that complaint to the Ombudsman 
and the Ombudsman declared that, in the circumstances, he was not 
in a position to so instruct the ministry or the school board. 
Converse to that, the Ombudsman upheld Mr. N's claim that the 
ministry took an undue length of time in investigating his 
complaint and, pursuant to the Ombudsman's report, the) Minister of 
Education (Mr. Conway) wrote to Mr. N and apologized for the undue 
length of time. In the subcommittee's opinion, that was adequate 
and no further action was required at this time. 


Mr. N had also requested a series of documents from the 
Ombudsman's office relating to his file. It is my understanding 
that he was or will be supplied with those documents. 


Mr. Philip: Our recommendation is that the clerk write 
on behalt of the committee, stating that the Ministry of Education 
was reprimanded by the Ombudsman for not acting more expeditiously 
on his complaint, that the specifics of the school board are not 
within the jurisdiction of the Office of the Ombudsman and that we 
recommend that no further action be taken. 


Mr. Bell: Could I suggest that the committee defer its 
decision on this until Mrs. Meslin has returned and can confirm 
for us the arrangement for the documents? Having received a 
communication in respect of this gentleman from lan Scott's riding 
office, I know there were two parts. There was his disagreement 
with the Ombudsman's determination of his complaint and with the 
request for documents. 


Mrs. Meslin, we are dealing with Mr. N. I think it was the 
last matter the subcommittee considered. Can you confirm that 
there have been or will be satisfactory arrangements made with 
this gentlemen for certain documentation that he has been seeking? 


Mrs. Meslin: Some of the documentation is from the board 
of education and we have no way to force release of that. We have 
already released the documentation we have, but it is not the 
documentation he wants. 


Mra bells All right, but just sO the record is clear, 
your office has provided to the gentlemen all such documentation 
as yOu farexable,ipursuant to your, act and the obligations for 
confidentiality that your act imposes. 


Mrsi.t Mesitiane eiiat. isi correct. 


Mreobell: Uo | take itithatasiis any additional 
documentation in your office's possession was given to this 
gentleman, that would be considered a breach of one of the duties 
of the act? 


Mrs. Meslin: It would be, but it is fair to say there 
was no documentation we possessed that we did not give him. 


Mousnbe list Abierighe. 


Mr. Shymko: I have some questions. Was the issue ; 
initially and fundamentally one of Mr. N. objecting to his 
dismissal by the board? 
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Mr. Philip: He was not dismissed. He is still teaching 
for the board. There have been various incidents since then. He is 
now, I believe, objecting to some other matters. 


Mr. Shymko: So the Ombudsman can get involved in some 
aspects of a teacher's confrontation or problems with a board? 


Mr. Philip: No, the principle that we discussed was that 
under the present legislation the Ombudsman has no jurisdiction 
over boards, any more than he has over municipalities. 


The principle that we also discussed, for) atiaeasa thaw I 
proposed to the committee, was that the Ministry of Education 
should not interfere in board matters, except in instances which 
are grave and grievous and generally extremely serious matters to 
the publiceinterest. 


I am talking about something similar to the Ministry of 
Community and Social Services putting a children's aid society 
under a trusteeship, or some of the examples we have seen in’ that 
ministry, or the Ministry of Colleges and Universities moving in 
on Algonquin College of Applied Arts and Technology in the case of 
what was apparently fraudulent behaviour by certain staff members. 


Generally, school boards do have elected representative to 
deal with all matters and, therefore, the ministry should not be 
involved in the day-to-day operation of schools. 


Mr. Shymko: Yet the Ombudsman was involved in this case 
because of some tangent of the issue. Although this was a board of 
education over which the Ombudsman has no jurisdiction per se, 
there was some element that allowed him to intervene and to go 
through the case. 


Mr 2 -Paal tpse inate vs) noticrues 
Mrs sues lain Slit sitrue wir seni. 
Mr sonymko: filial couldshavexthe answer-- 


Mrs. Meslin: I will clarify it for you. The way we could 
be involved was that Mr. N. wanted the reasons for a decision of 
the board of education. He wanted the ministry to get those 
reasons for him. He came to us because the information the 
ministry gave him, he felt, did not give reasons. He wanted to see 
those reasons and to be able to respond to them. That was one 
element of the complaint, and we looked into it. 


He also believed that the scope of the investigation was not 
as broad as it should be. By legislation, the ministry had a very 
Marrow area in which it could examine the allegations. 


9:40 a.m. 


Mr. Shymko: This is just one case in point where the 
Ombudsman’s office can easily dismiss this by saying: "This is 
nonjurisdictional. We have no jurisdiction over boards of 
education. I am sorry we cannot get involved." 
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I know of cases I have dealt with and submitted to the 
Ombudsman from teachers--some of a much more serious nature than 
the case of Mr. N.--where the Ombudsman, because of his 
compassion, his personality and his approach to things, has dealt 
in terms of providing information and clarifying things. 


I know this is a dilemma. In regard to the expansion of 
jursidictions, it is why the Ombudsman is looking at boards of 
education as a possibility. To what degree do you decide when to 
get involved and when not to get involved? Is it simply because of 
the attitude I have seen in other cases of the Ombudsman trying to 
help someone else? 


MrsseMeslin:#No, oinethisacases we -did?thaverthe 
jurisdiction to look at the Ministry of Education's examination of 
the situation. 


[Failure of sound system] 
7 Aa silt 


Mr. Shymko: There are cases that this committee has 
dealt with before, which have been resolved by a decision of this 
committee following the recommendations of our subcommittees in 
the past. Do we want these cases to be reviewed again? I have 
Sponge tLeservations about that. Iidosnot know tifithat isiwhat=- 


Mr. Philip: If there is new information, the Ombudsman 
has the right to open the case at.any time. 


Mr sthayes= lt (istnot ta case of justi turning back ca 
decision that was made before. This is a case where there is other 
evidence. 


Mr. Shymko: If there is additional evidence, the 
Ombudsman's office can get involved again. 


Mrs. Meslin: Have we received new evidence? 


Mr se Belle iiiam thinking of ‘the wrong case. This) is ‘the 
matter involving a long-outstanding recommendation of the 
Ombudsman in this committee about amendments to the superannuation 
legislation which could deal with the "topping up" issue for 
retired superannuates who subsequently become re-employed by the 
provincial government. 


You will recall the first waiting period was for the task 
force report on pension and superannuation matters. That came. 
Then we waited for the ministry's consideration of the items in 
that report Cinaudible) came into force, particularly: section 15. 


Last September, you heard from a representative of the Civil 
Service Commission in regard to the two things, the Charter of 
Rights and certain changes in circumstances and policies in 
Ottawa. It has to do in a significant way with the issue of 
mandatory retirement at age 65 and whether the charter gives 
relief against that. 
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A couple of cases in the west have come tantalizingly close 
to saying the charter will abolish or defeat any mandatory 
retirement pension, but there has been no specific decision on the 
point. I understand there are two cases pending in Ontario where 
teachers are challenging the issue. It will ultimately go to the 
Supreme Court of Canada, but the prevailing legal view of those 
who follow the charter andeapply it™in’practice™is thaesthe 
charter will work to defeat mandatory retirement policies. That is 
just a quick legal opinion; do not take it to the bank. 


The additional factors which have unfolded in the fullness 
of time caused Dr. Hill to rethink his decision last fall and say 
that the change in circumstances had made the ministry's position 
adequate and appropriate. The committee adopted and accepted that 
position and chose not to do anything further. I believe that is 
all the report will say. You members considered this matter to be 
done with last September, subject to any further circumstances 
that may be brought to your attention by the Ombudsman and his 
OLiice. 


LOC ams 


There is another difficulty we should address, as to the 
gentleman, that is, even if the legislation is passed, it will not 
be retroactive. At least that is my understanding from people in 
the ministry and the commission. Probably the individual should 
determine what his position is now, in view of new circumstances 
such as the charter and the policy in Ottawa. I may have gone a 
little too far. For example, is it discriminatory that he has his 
pension limited in some way? . 


Mr. Philip: Are you suggesting he should make that 
decision before the Supreme Court of Canada decision comes down? 


Mr. Bell<«®1do' not’ know.) Tt*is*diriacult tomsdvisess 
member of the public to wait upon a Supreme Court of Canada 
process, which might take two or three years. I am wondering out 
loud whether the gentleman might consider discussing this issue 
again with the Ombudsman's office to find out whether there are 
any new or additional grounds upon which to address the matter. 


Mrs. Meslin: That is always open to complainants when 
something else arises. 


Mr. Bell: That is probably the best advice we can give 
bim at this point. In fairness to that individual, he should be 
informed by your office, if he has not already been, of the new 
circumstances and what implications, if any, they have for his 
position. That is about all I think you need to know and all I 
have to say about it. 


Mr. Shymko: Mr. Hayes is raising that case on his own 
initiative, maybe at the request of the individual, I do not know. 
It may be proper to have this committee officially indicate that 
the committee cannot deal with this problem and the individual 
unless the case is presented to us through the process we have 
always followed, namely, that he go to the Ombudsman. If there is 
new material and new evidence, the Ombudsman's office will look 
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into that and may present it before this committee. Then we could 
deal with this. To jump that process would not be proper. 


Mr. Philip: I think we have reached the solution. The 
clerk can write to the gentleman in question, say that the issue 
was raised by one member, send the Hansard, indicate that Mrs. 
Meslin had suggested it was possible, in the light of any new 
information and circumstances, to take a second look at it and 
that he might be well advised to consider going back to the 
Ombudsman and asking that the case be reopened. I think we have a 
solution to the problem. 


Mr. Shymko: Except that our legal counsel, in the depth 
of his wisdom and his compassionate concern for cases, is on 
record in Hansard as providing some advice to the individual. I 
hope he will not interpret this as advice given by the committee 
through the remarks made by counsel. 


Mr. Bell: To address that, I am sure it is the policy of 
the office that any time the Ombudsman reconsiders a 
recommendation he has made that has been outstanding for some 
time, in the light of new circumstances, and withdraws his 
expectation that the recommendation will be implemented and, in 
effect, causes the committee to do the same thing, the individual 
affected by the recommendation, i.e. the complainant, is owed some 
explanation of the whys and wherefores of these new circumstances. 


I will go further and say the person is owed consideration 
by the Ombudsman's office about whether the new circumstances 
create any other grounds for considering the matter. I will go no 
further than that. I was thinking out loud about the application 
of the charter, but that is my prerogative. 


Mr. Shymko: This is just loud thinking, not really 
advice. 


Mr. Hayes: First of all, the gentleman is not from ny 
riding. I have never met him, but he did send the material to me, 
knowing I was a member. I have correspondence he sent to other 
members who were on this committee, even at the beginning of last 
September. 


I felt this was a case that was worth while looking into 
because, from what I have read, I felt that he was unjustly 
treated. He was given some wrong information. The committee, as 
you say, has dealt with that and I am pleased to find out that 
there is another route we can take. We can contact him and tell 
him to approach it again through the Ombudsman's office. I am 
satisfied with that at present. 


Mr. Morin: I find it strange that the complainant 
himself did not pursue the new avenue. Had he contacted the 
Ombudsman, I am sure the Ombudsman would have asked him if he had 
any new facts or new evidence he felt should be looked at. Why use 
the committee as a springboard to go to the Ombudsman? 


Mr. Bell: The new facts and circumstances came through 
the ministry. One was the charter and the other was recent 
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developments in Ottawa's policy formulation on the matter of 
pensions. They were "beyond the complainant's control" or perhaps, 
and probably, not within his knowledge at material times. 


Mr.» Phadips Before: we adjourn; Lihave one question 
concerning Tuesday. Is it our understanding that we proceed in a 
manner similar to what we would have done if we had had estimates, 
namely, that Dr. Hill will make an opening statement and an 
opening statement will be made by each off theviéra tics yor tthe 
Ombudsman? 


Mr. Shymko: By the nature of the former select committee 
on the Ombudsman and the present standing committee we do not have 
official critics of the Ombudsman, at least in our caucus. We have 
always approached the issue of the Ombudsman as a nonpartisan 
forum in the past, where there is no party policy and position. 
That has always been the nature of the committee. 


Mr. Philip: Because it is nonpartisan does not mean that 
somebody in each caucus is not responsible for carrying the 
estimates of the Ombudsman. In a similar or an analogous way, 
there has to be somebody responsible in each caucus, surely, for 
examining allegations of government mismanagement and, therefore, 
responsible for the estimates of the Provincial Auditor. I am 
suggesting that is our case and 1 will have an opening statement. 


Mr. Shymko: There is no official critic or person 
responsible for the Ombudsman in our caucus. I do not know about 
the Liberal caucus. No, there is not. I guess there is a different 
situation with the New Democratic Party. Unless this has changed, 
we Cannot adopt that type of procedure. It is fine for Mr. Philip 
to start as an individual, but we cannot follow some formality of 
Obrieial <eriticsrat thisestage. 

Mr. Chairman: Any further discussion? 


Mr. Shymko: Can I just ask whether the Liberal caucus 
fave sameriere? 


Mr. Morin: I was under the impression that Bob Runciman 
was your critic. 


Mr. Shymko: No, Bob was just the chairman. 
Mr. Morin: I thought I overheard that he was your critic. 
Mr. Shymko: Let me check, but I know there is not one. 


Mr. Philip: Can you get one by Tuesday? Either that, or 
I am sure Reuben will do an excellent job on your behalf. 


Mr. Shymko: I agree totally. 


Mr. Chairman: Is there any further business to discuss? 


Mr. Philip: Unless Sam Cureatz has something to add ,yal 
move adjournment. 


° 
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Mr. Shymko: Before we move adjournment, is there 
anything that we would obtain from the Ombudsman's office DELlOLr co 
next week? Is there anything the chairman has in his possession? 


Mr. Chairman: Todd will be sending copies of the 
estimates to your offices this afternoon. 


Mr. Shymko: It weuld be preferable to have that before 
Tuesday. 


Mr. Chairman: Any further discussion? 
Mr. Shymko: On an official note, we welcome Mr. Cureatz. 


Mr. Philip: Does someone who spent eight minutes in this 
committee get a full per diem? 


Mr. Chairman: We will leave that up to the committee 
members. 


The committee adjourned at 10:10 a.m. 
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LEGISLATIVE ASSEMBLY OF ONTARIO 


STANDING COMMITTEE ON THE OMBUDSMAN 


Tuesday, February 25, 1986 


The committee met at 10:12 a.m. in committee room 2. 
ANNUAL REPORT, OMBUDSMAN, 1984-85 


Mr. Chairman: Since we have members from all parties 
present, I will call the meeting to order. 


Mr. Philip would like to discuss an issue with the committee. 


Mr. Philip: Mr. Chairman, after speaking to you, I 
realize this is the appropriate way to do it. Normally, estimates 
have an official Hansard record printed. I recognize this is not 
an official set of estimates; the estimates for the Ombudsman this 
year have been passed. However, the proceedings of this committee 
simply get an Instant Hansard, the exception being the estimates 
of the Ombudsman. 


Mr. Chairman: Mr. Philip moves that the chairman of the 
committee ask the Speaker that, for this one set of hearings, 
namely, the three hours this morning, we have an official Hansard. 


Motion agreed to. 


Mr. Chairman: We will open the estimates by calling on 


Dr. Hill for a statement. 


Dr. Hill: I would like to make a brief statement of four 
or five pages regarding the estimates. 


I would like to make a few comments to give you some 
indication of my working principles, before beginning my 
submission. 


As you know, I took over officially as Ombudsman on March 
21, 1984. I wish to point that in the annual report of the 
Provincial Auditor of Ontario, 1984-85, for the first time since 
the Ombudsman's office was organized, there was absolutely no 
criticism of my office in terms of fiscal mismanagement. I hope 
the same will be the case in the 1985-86 auditor's report. 


Therefore, in planning for the 1985-86 budget year, I was 
mindful of the three commitments I made on taking office: (1) the 
need to bring a sound system of fiscal control to the Office of 
the Ombudsman; (2) my commitment to expand service to the public, 
particularly in northern Ontario; and (3) my commitment to improve 
staff management, morale and efficiency. 


With respect to budgetary control, I have taken the position 
that there must be a rigid constraint policy throughout the fiscal 
Pedm.. lOwtnis) end, a) have cut)‘ back in*a number of areas... For 
example, I have limited staff replacements where vacancies have 
occurred; I have severely restricted out-of-province travel; 


O-2 


purchases of books and periodicals have been limited; and the 
number of summer students, both in the regions and in Toronto, has 
been reduced from six to three. 


I have instituted a new budget policy requiring the ongoing 
participation of all my directors, assistant directors and 
managers from the beginning of the budget planning process, based 
on the need to rationalize all expenditures in their areas. 


I have revised and rewritten our purchasing policy to 
conform more closely to the Manual of Administration and 
introduced an entirely, absolutely new administrative procedures 
manual outlining all practices to be adhered to. A copy was given 
to your clerk for the committee's review. 


Because of this new management policy, I have been able to 
pay the economic increases recently awarded to all Ontario civil 
servants to my staff, as well as their annual merit or performance 
increases, without any additional requests for supplementary funds 
from the Board of Internal Economy and this committee. 


I would like, to; curns now tora. discussion of gthe steps have 
taken since Aprilel,§1985, to obtaing the best value for the money 
spent by the office through the reallocation of our budget funds. 


1. Through the installation of a Centrex III telephone 
system, we have achieved a saving of $23,400 per year. This 
installation will enable us to become part of the Ontario 
government's new Metro Toronto telephone system in late 19386, 
which will bring a further saving of $7,800 each year, for a total 
saving of $31,200 annually. In addition, the purchase of 110 
telephone sets at a total cost of $8,5239;5, rather) thane contCinuing 
to rent them at a cost of $3,602 per year, will have recouped the 
initial purchase price in approximately two and a quarter years. 


2. By recently subletting 1,910 square feet of our office 
space to the office of the public complaints commissioner, Clare 
Lewis, we have reduced our annual office space costs by $28,650. 


3. The leasing of an integrated in-house data and word 
processing system has reduced our annual expenditures by $61,264. 
In addition, this equipment will reduce our dependence on external 
facilities, resulting in a further saving of $18,200. 


4. The relocation of our North Bay and Thunder Bay offices 
to more accessible, cheaper storefront offices will save us $1,650 
in annual rental costs. 


5. The reorganization of our regional office structure and 
reduced staffing in Thunder Bay, North Bay and Ottawa from three 
eople to two people in each office will save approximately 
$45,000 in staff salaries. 


6. The establishment of a more modest hotel accommodation 
rate list which limits overnight expenditures is expected to 
reduce our travel costs greatly. 


TOeZ OR ani. 


I would now like to outline what my office has already 
accomplished without any requests for additional funds: 


0-3 


l. The establishment of a district office in Kenora, 
including the rental of office space and the hiring ot)a district 
officer and an intake secretary; 


2. The creation of the part-time field officer concept and 
the establishment of officers in two areas, Windsor and London, 
with a third to be named in Sault Ste. Marie by the end of this 
fiscal year or the beginning of next year; 


3. The establishment of special projects officers to look 
into systemic problems such as (i) housing, including an 
investigation on my own motion of the Moosonee/Timmins Housing 
Authority, (ii) an in-depth study of the concerns of the 
developmentally handicapped and (iii) an evaluation of the 
psychological standards used by the Workers' Compensation Board in 
making awards; 


4. The use of our boardrooms as meeting space by community 
groups, ministries and agencies, free of charge. The following 
groups have already utilized our facilities and are still doing 
so: the Canadian Opera Women's Committee, the Ministry of 
Community and Social Services branch in Thunder Bay, the Council 
on Race Relations and Policing; the Ontario Advisory Council on 
Multiculturalism and Citizenship, the Ontario Arts Council, the 
Ontario Association for the Mentally Retarded, the Ontario 
Heritage Foundation, the Ontario Native Council on Justice and the 
the Ontario native courtworker program of the Ontario Federation 
of Indian Friendship Centres. 


My commitment to improve staff management, efficiency and 
morale includes: 


1. The implementation of an administrative reorganization, 
which now includes five policy teams--workers' compensation; 
institutional investigations; land use, resources and revenue; 
justice, licensing and labour; and social benefits--and the 
elimination of the legal directorate; 


2. The appointments of a director of investigations and a 
director of regional services to manage the new organization and a 
personnel officer who is fully acquainted with civil service 
practices; 


3. The completion of drafting the grievance procedure so 
that, as I promised in my last annual report, it will become 
effective on April 1, 1986. The salary administration plan we 
instituted last year has already become effective. 


All the above was accomplished without in any way increasing 
Our staff complement. In 1984-85, our staff complement was 122; it 
remains at 122. 


As you can see from the budget figures, I have been able to 
pursue my goal of increased service and constraint without 
Tequesting either additional budget funds or supplemental funding, 
beyond the three per cent allocated by government to cover 
inflation. 
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In closing, I wish to assure this committee that, with sound 
mangement and planning policy, I intend to continue to make every 
effort to do more with less and, I sincerely hope, more 
efficiently. 


Mr. Chairman: Thank you, Dr. Hill. We will now have 
opening statements from representatives of the three parties. I 
will call first on the representative of the government party. Do 
you have an opening statement? 


Mr... Morin NoOtcayvet. 


Mr. Chairman: Does the third party have an opening 
statement! 


Mr. Philip: Once again, I would like to express my 
satisfaction with the excellent progress that has been made in the 
Ombudsman's office and services under the incumbent Ombudsman. The 
contrast with that of the previous acting Ombudsman is the 
difference between night and day. I appreciate he is implementing 
many of the reforms that members of this committee requested. 


Rather than deal with your statement, I would like to use 
the time I have for an opening statement, as is my right as 
critic, to deal with one aspect of your report, namely, the 
systemic study you are conducting into the Ontario Housing Corp. 
and some of the concerns I have about the operation of Ontario 
Housing. I would like to compliment you for accepting the request 
I made in the previous set of estimates to do a systemic study of 
the problems facing the Ontario Housing Corp. 


I was shocked when I entered into the debate on the Ministry 
of Housing in the standing committee on resources development. The 
soon-to-retire chief administrative officer of Ontario Housing 
still could not tell me and other members of the committee what 
part and how much of the report from the standing committee on 
justice had been implemented. I found that astonishing. I find it 
unacceptable. I am pleased the Ombudsman has stated he will start 
with the 119 recommendations the justice committee made on ways of 
making Ontario Housing more efficient and more humane. 


I would like to cover a few of those problems and to suggest 
there are some major areas that need particular attention. The 
first of these problems is the one we discovered during our tour 
of northern Ontario, the abominable housing conditions in which 
many native people are living: people forced to live in 
30-degree-below weather in tents; seniors on the third floors of 
wooden buildings that, on a minute +snotice, could) burn toztne 
ground and cremate them inside. 


There are other victims in urban areas such as Metropolitan 
Toronto who are similar victims of the way in which Ontario 
Housing is operated. Women who are the victims of violence are 
captives in Ontario Housing. Ontario Housing policy will not allow 
the transfer of a woman and her children, even though they may be 
in physical danger, on the grounds that the corporation will not 
break up a family. The poor are+placed in a position with which 
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women of more affluent means are not faced; they have nowhere to 
go and the only thing they can do is to flee the OHC residence, 
try to find a safe hostel and then reapply for Ontario Housing. 


bOias Oearem 


I would like to deal also with the arbitrary and inhumane 
transfer rules. It seems to me quite inappropriate that Ontario 
housing tenants do not have the same kind of freedom to move that 
tenants in other buildings have. Members know the three criteria 
for allowing a move. However, even within those three criteria, we 
find strange kinds of phenomena. The Ombudsman is aware of the 
case of the divorced senior who wanted to transfer to the Peel 
Regional Housing Authority to be closer to his family and was 


denied on the grounds that his wife already lived in that housing 
authority's area. 


The Ombudsman will probably also be aware there are no 
transfers to co-op or other nonprofit housing on the grounds that 
a person in Ontario Housing is adequately housed. 


The present transfer rules are based on a points system. For 
example, a person may have adequate medical reasons, as in the 
case I have been fighting for the last three or four years on 
behalf of a gentleman whose wife has some mental illness and 
speaks very little English. They would be in a much more 
comfortable position if they were closer to where they could shop 
in stores in their own language, mix with people and have doctors 
that speak their language in their own neighbourhood; yet they are 
at the bottom of a waiting list because they are considered to be 
adequately housed. Therefore, they have less chance of getting 
into a building in those neighbourhoods where they would feel 
comfortable and where the wife's mental health would be much 
improved, simply because they are already living in subsidized 
housing. 


That kind of arbitrary transfer policy, based on the points 
system, does not take into account human differences such as 
psychological and medical reasons for wanting transfers. 


There are also differences from one municipality to another. 
For example, I discovered that a person who has custody of his 
children but not final legal custody may be accepted as an 
applicant for Ontario Housing in one municipality, such as 
Mississauga, but not in another, such as Toronto. They may be 
accepted in Burlington but not in Hamilton. That basically means 
that some children are left out-in the street. 


There is the whole problem of singles. Under its present 
rules and its present agreement with the federal government, 
Ontario Housing Corp. may house only a senior, a family--that is 
an adult with one or more children--or someone who is physically 
or mentally disabled. Because someone is poor, we are faced with 
the charade of trying to prove he or she is somehow also 
physically or mentally disabled in order to get him or her into 
Ontario Housing. I suggest it should be based on need and on 
people's financial position rather than on their marital status or 
family situation. 
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Another area of constant complaint is the security systems 
in Ontario housing. It is scandalous that, in spite of the fact we 
had a major scandal with charges laid and I believe a court case 
only a few years ago concerning security systems, the Provincial 
Auditor has now discovered irregularities in the tendering of 
Ontario Housing security systems, irregularities contrary to the 
Manual of Administration. 


It is not just an economic problem or a Provincial Auditor's 
problem. It is also a problem in respect to human need. The more 
money is wasted through improper tendering processes for security 
systems, the less is left for adequate security systems and 
services for those in Ontario Housing projects. 


The Metro Toronto Housing Authority and some of the others 
have recently rationalized or regionalized their administrations. 
I hope centralized would perhaps be a better word. 1 hope in his 
investigation the Ombudsman will look at the effect of that on 
tenants and on the already frequently heard complaints that 
tenants feel very remote from the administration of Ontario 
Housing. 


I was the chairman of the standing committee on 
administration of justice that conducted the inquiry. Over and 
over again, we ran into considerable differences in the way in 
which tenants were consulted or not consulted from one housing 
authority to another. They are all under the Ontario Housing 
Corp.; yet we found tremendous differences. 


In some municipalities, tenants were consulted. They had 
representatives on the housing authority board. In those 
instances, we found a lot less anxiety and far fewer problems than 
in other housing authorities where they were treated as people you 
manipulate and do things to rather than with. I hope those 
differences will be looked at and that some of the better models 
might be encouraged in all housing authorities. 


In our inquiry, we discussed the need to have each project 
individually budgeted so that we could examine in an open way the 
budget priorities of the manager and have some public input. It is 
not that the tenants are going to set the budget, because that is 
the government's responsibility, but there should at least be some 
public input into it. That way, tenants can see how much vandalism 
costs and have input about whether the playground will be repaired 
this year or whether money will be put into the day care centre. 
That is the kind of thing that could be done fairly simply on a 
project-by-project basis; yet it is not being done, in spite of 
the recommendations of the justice committee. 


Consulting the tenants means not only a more humane system 
of housing but also savings to taxpayers. Tenants who are 
consulted feel as though they are part of the community and are 
therefore working with management to ensure that the project runs 
efficiently and humanely. 


The last area I would like to talk about is one that is of 
great concern to me and to my constituents who live in Ontario 
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Housing, the gradual deterioration of the maintenance in these 
housing projects. I suggest part of that is related to the lack of 
consultation with the tenants. However, part offs it, also) has. to: ibe 
related to the architecture and the way in which many of these 
projects are designed. British research has indicated that common 
faults in design and layouts contribute directly and significantly 
to the inadequate, deteriorating conditions on planned housing 
estates. 


A range of measures that concretely addresses these faults 
and rehabilitates existing Ontario Housing buildings can be 
designed. The research in Britain has concluded that such 
corrective measures will directly reduce problems and improve the 
quality of life in the housing estates. I Suggest the application 
of these conclusions are valid in Canada. 


The problems of large public housing complexes or estates 
have been much discussed in recent years both in Canada and 
abroad. Deteriorating buildings, inadequate maintenance, vandalism 
and the pervasive dissatisfaction of tenants have been the focus 
of considerable social scientific research. The more deterministic 
arguments, such as the view that high density leads to antisocial 
behaviour, have been shown to be far too simplistic. From the 
pioneering American work of Jane Jacobs on, it has become clear 
that the ecological and spatial organization of housing and other 
features of city structure profoundly affect the quality of life. 


Jacobs herself concluded that successful city neighbourhoods 
are "close-textured, high-density assemblages of mixed land uses, 
where many people live within walking distance of many 
destinations and there is a constant coming and going on foot 
along a dense network of streets...The overall result is a complex 
system of interlocking levels and circles of acquaintances, which 
gives the community a clear knowledge of acceptable mores and 
hence practical guidelines for behaviour--an essential framework 
horwks tabidity 


A problem that has received relatively little attention in 
this regard is the architecture of public housing: design features 
of buildings and the spatial organization of housing estates. This 
gap has been filled by recent research in Britain. A massive 
British research project on design disadvantagement in housing was 
carried out by the land use research unit of the University of 
London under the direction of Dr. Alice Coleman. 
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This study of post-war planned housing investigated the 
design and layout of 4,099 blocks containing 106,520 dwellings and 
4,172 houses in London and Oxford, and the huge scope, of this 
project ensured that its findings would be reliable. 


Mr. Shymko: Mr. Chairman, on a point of order: With due 
respect to Mr. Philip, I know there are a number of questions to 
be addressed directly in discussing the statement that has been 
made by the Ombudsman. I would appreciate it if we could focus on 
the presentation and the introductory remarks rather than going 
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into an entire statement of a policy concern in one area, namely, 
housing, that Mr. Philip has. Our committee is not the forum for a 
prepared statement, which the honourable member may be using and 
distributing as his statement on housing. 


We are here to question the Ombudsman on bis operation. I am 
sure what the member is taking half an hour to say could be put in 
five minutes. We do not have official critics in this party, nor 
does the government party, as I indicated at our last meeting. 
This is why we are not making introductory remarks or cases. We do 
not have official critics of the Ombudsman's office per se. 


Understanding that perhaps the New Democratic Party has such 
an individual, we have allowed for a statement, but if it is to 
consume another half hour, I have some reservations. I ask Mr. 
Philip to concentrate on the gist of a number of points sthatiwere 
raised in the Ombudsman's introductory statement rather than going 
into a housing policy statement, on which he or his party has 
concerns. There is no doubt I share many of these concerns. 
However, I do not think this is the forum for such statements, 
whatever the reason they are being made and may be used. 


Mr. Philip Mr Chairman “Pewie mot sy problem that the 
Conservative Party is not prepared with an opening statement. They 
had sates opportunity and were told that opening statements could 
be made. 


It is the normal process in any estimates to have an opening 
statement from each of the parties. I am sorry the Conservatives 
were not prepared and therefore did not have an opening statement. 
It is not my fault the Conservative members of the committee do 
not do their homework. 


I suggest I am perfectly in order and my role here is to put 
on the record, as in any set of estimates, the concern ef tis 
party on certain issues. There is a major study being conducted by 
the Ombudsman. The study into the operations of Ontario Housing 
was requested by members of the New Democratic Party, and I would 
like to outline some of the concerns we have on this. I am 
perfectly in order, and I suggest you rule accordingly. 


Mr. Shymko: I want to clarify some of the statements. 
Accusing a party of not having an official critic is rather unfair 
because this used to be a select committee that operated on a 
nonpartisan basis all the time. We have always approached the 
Office of the Ombudsman from that perspective. Even though this 
became a standing committee, we have never seen its operation as a 
forum for three political, partisan approaches to the operation of 
that office. It has never been that way. 


We have never had a party policy on the Office of the 
Ombudsman. We met as a select committee, as members of the 
Legislature, on a totally nonpartison basis. There were no caucus 
policies, guidelines or directions ever given by the party with 
respect to the operation of this office. Because it was 
nonpartisan, as a caucus, we continue not to appoint critics 
officially and make ours a partisan role in our mandate to try to 
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look and to some degree provide guidance to the Office of the 
Ombudsman from the perspectives of members of the Legislature. 


The member accuses the Progressive Conservative Party and 
Our caucus of not having an official critic and relates it to a 
lack of policy, or sees being critical as a negative aspect. We do 
not have one, as I am sure the Liberal Party does not, because of 
the positive nature of that decision not to have an official 
Srleicurliwantythateclearitrication. 


Mr Philip: All parties knew they had an Opportunity to 
make an opening statement. The Conservative Party decided not to 
make one, for whatever reason. I am sorry if Mr. Shymko thinks I 
am being partisan in making a statement that clearly outlines the 
concerns of my consituents and indeed of people across the 
province about the abominable job that the previous Conservative 
government did on housing. I am sorry if it is partisan to point 
out the Conservatives used their majority to defeat a report that 
was signed by both the Liberals and the New Democrats that would 
have reformed and improved Ontario Housing. 


imal Sorry if at asopartisan to point. out that ‘the present 
government is starting to act on some of those points, but since 
it is and the Ombudsman is investigating, I think it is reasonable 
to share with him some of our concerns. Some members of the 
Liberal Party may share some of those concerns, because they 
signed the very document the Conservatives used their majority to 
quash in the Legislature. 


Mr. Shymko: This is my final remark and I will not be 
making any more comments in this area. I have been a member of the 
select committee since my election in 1981. The difference with 
that select committee, now the standing committee on the 
Ombudsman, compared to other standing committees, and the personal 
enjoyment I have had, is that we sat here as nonpartisan members 
of the Ontario Legislature. It is unfortunate that this committee 
is now deteriorating to become a forum for partisan remarks and 
oratory. 


Mr. Chairman: Is there any further discussion on this 
point of order? 


Mr. Hayes: I suggest we let Mr. Philip proceed. I think 
we have wasted a lot of time. I am sure he is about ready to wrap 


up. 
Mrs Chaitmans Carry on wlir= Philip, 


Mr. Philip: The research found that the physical and 
social conditions of public housing tended to deteriorate in a 
consistent order. First, litter begins to proliferate around the 
estates; then graffiti appears. As these problems increase, 
vandalism begins to occur, the number of children placed in 
official care climbs and, finally, excrement becomes a problem. 
These problems were found to form a hierarchy of abuse of living 
space and antisocial behaviour, and the more serious problems only 
appear when the less serious abuse is established. 
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The researchers interpreted the pattern of behaviour through 
the concept of taboo: "In problem-free areas, British culture 
regards all of them as taboo, but when society breaks down, some 
taboos may be flouted more readily than others. It seems that they 
are breached in a set order, from the weakest to the strongest." 


It then identified and catalogued a range of common design 
faults. For example, high-rise, multistorey buildings are 
associated with anonymity and limited social interaction among 
residents. Overhead walkways between buildings, large numbers of 
interconnected exits and bleak interior corridors all increase 
vulnerability to crime and make escape for criminals easier. 
Underground garages, inset entrances, blocks rising over stilts 
and garages all entail considerable space hidden from observation 
and public view. 


Building grounds with unclear boundaries or in which the 
relation between the private space of housing and the public space 
of the street is confused provide unrestricted access for 
outsiders and further lessen the security of residents. These and 
other features serve to heighten feelings of anonymity, isolation 
and vulnerability among the tenants. 


The fact is, there are certain preventive measures that can 
be taken. Overhead walkways should be abolished and the number of 
access points into an estate minimized. This reduces the ease of 
escape for criminals and access for outsiders. Each block should 
have enclosed grounds and clearly defined identity and territory. 
This can reduce anonymity. The number of storeys should be 
reduced, as should the number of dwellings per block, perhaps 
through vertical partitioning. The goal is to create smaller, 
self-contained units, which can again reduce anonymity. 


1O250Ta.m. 


The number of dwellings served by each entrance must be 
reduced through construction of new staircases and entrances and 
by giving ground-floor flats their own entrances and semi-private 
gardens. The number of dwellings accessible through internal 
corridors should be reduced. Entrances should face the street and 
be visible from as many flats as possible. The streetscape around 
buildings should be redesigned to approximate more traditional 
neighbourhoods, with streets for vehicles, sidewalks, lights and 
waist-high walls allowing visibility, front-garden buffers with 
the street and houses inserted in gaps between large buildings. 
All this would encourage more visible, stable and varied social 
interaction in the street, in turn reducing isolation. 


I am saying there is research which clearly shows that in 
Britain, by making certain design changes in public housing, you 
can increase the sense of wellbeing among the tenants and decrease 
the amount of vandalism and crime. 


As®partlot yourestudy,. Dr. wivll, ol suggest yOUTLOOK atecue 
research that has been done in Britain and to a lesser extent some 
of the North American research, which is less conclusive and less 
exhaustive, to see whether some of these concepts might be applied 
to Ontario Housing. It would mean safer, more comfortable housing 
and a great increase in the quality of life for the tenants. 
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I am pleased you are conducting a systemic study. I look 
forward to receiving it when you report back to the committee. 


Mr. Shymko: My remarks are those of an individual member 
of this standing committee, by chance a member of a political 


party, and it is purely from that perspective that I would like to 
address some of the concerns I have. 


I would like to point out that I understand the nature of 
these estimates as being part and parcel of the mandate of our 
committee to monitor the operation of the Office of the Ombudsman, 
to assist him in some of his concerns and in some of his future 
projections in terms of expanding his jurisdiction and to question 
him on our perspective of the impact of this. 


As members of this committee, with all the eloquence of 
partisanship, we would normally address specific concerns with 
policy or delivery of services of specific ministries to a 
minister, who sets the policy. Therefore, I will not be making any 
statement on policies or service delivery; I will leave that for 
the ministers charged with those responsibilities. 


I share some of the concerns and elements that have been 
raised by the honourable member from the third party. However, it 
would have been easy for any one of us to contact our caucus 
research staff, who would have prepared extensive statements of 
policy concerns. I will leave that for another committee and the 
ministers, who should really respond to this. 


You may have some answers to the questions and sincere 
concerns raised by Mr. Philip and shared by all of us. As for the 
degree to which we should get involved in the area of policy and 
delivery in questioning the Ombudsman, I would like to have some 
guidance from the chairman, perhaps before the end of these 
estimates, about whether we should have official critics of the 
Ombudsman's office set up by all three parties and whether we 
should expand or limit whatever one may describe in a casual way 
as partisan remarks. I would like to have some statement or 
guidance from you, Mr. Chairman. 


Maybe our caucus, which I am sure will be meeting soon, 
before the House resumes, should demand the establishment of 
critics of the Ombudsman's office from the Progressive 
Conservative Party and the Liberal Party. Maybe that is the way to 
go; I do not know. It is a mystery to me whether that approach 
would be better. 


From my experience in the past, that would not be the 
preferred route. I am convinced of that. I may be wrong, but I 
would like this to be shared with you. Maybe that is something we 
Cannot decide here as a committee; that may have to be decided in 
Caucus by our own colleagues. 


Mr. Mancini: Could I have a supplementary? 


Mrs “ohymko:) Yes; certainly. 


Mr. Mancini: I understand the point raised by Mr. 
Shymko. I sit on the standing committee on procedural affairs and 
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agencies, boards and commissions and we dosnotuhaver cr iicsstherer 
I also understand the need that a member or political party may 
have, from time to time, to make a policy statement. 


I suggest we leave it to the individual parties to decide 
how they would like to proceed. I would not want to put the 
chairman in the position of trying to decide what the three 
political parties should do at a committee hearing.edtathere isa 
feeling by a person or a party that a statement should be given, 
if it is in order and due respect is given for time, I cannot see 
anything wrong with it. 


At the same time, Mr. Shymko, I understand your concern 
about making this committee partisan, because the Ombudsman works 
for everybody; he does not work for any political party. I do not 
think we intend to appoint a critic and come in with prepared 
statements. 


Mr. Philip: You have had one in the past. 


Mr. Mancini: I do not think we intend to do it right 
now. Our intention was not to make a statement today, but there is 
no guarantee that would not change in the future. 


Mr. Philip: You have the right to do it if you wish. 


Mr. Mancini: That is exactly what I said. I do not want 
the onus to be put on the chairman or for everybody to have to run 
back to his caucus to decide who their critic should be. The 
members of the committee will judge for themselves. 


Mr. Shymko: I have no objection to that route, and 

perhaps Mr. Mancini's suggestion is the correct one, that we 
should leave how we pursue it to our own caucuses. I will make an 
eloquent presentation in our caucus not to pursue that route. For 
the next estimates, we would like to know whether we want to 
follow this structural format of having statements from official 
panes with all estimates in all committees. That may well be the 
orm. 


I am sorry, Mr. Chairman, I did not want to place you in an 
embarrassing situation where you would have to give guidance you 
may not want to give in this area. I share Mr. Mancini's opinion 
that probably would be the forum where the decision would have to 
be made. 


Dr. Hill, you no doubt have made a great many changes and 
improvements, progressive in many ways. I hesitate to say itwisga 
comparison of night and day, because I am sure the challenges that 
faced the late Arthur Maloney, who was setting up the offices, 
were tremendous in beginning from scratch. 


I am sure you will agree a great deal had been set up by the 
former ombudsmen who shared your responsibilities and dilemmas and 
who, being fallible human beings, made mistakes. A lot had been 
done in the past, from the inception of the office, and you have 
taken the wisdom of the staff and their advice in terms of what 
happened in past years and improved upon it. I see an improvement 
and I congratulate you, sir, for that. 
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I would be careful not to give the impression it is a 
situation of night and day because there were a great many 
progressive accomplishments by past ombudsmen and the staff, many 
of whom were there from the beginning of the Operation and may 
still be with the Ombudsman's office. 


ira. iis 


Mr. Philip: Mr. Chairman, on a point of order: When I 
used the analogy "night and day," I was clearly referring to the 
difference between Mr. McArdle and Dr. Hill. You know that as well 
as I do, Mr. Shymko, so please stop distorting my thoughts. That 
would add a certain element of partisanship into this committee 
that I am sure you would not want. 


Mr. Shymko: I am totally agreed, and if I have 
misunderstood the remark "night and day" as not being what you 
have explained, I certainly had no intention of being partisan. 


I want to ask the Ombudsman a few questions. The Manual of 
Administration seems to be what you will be following now with 
respect to the purchasing policy. Since you have indicated that, 
as of April, you will be establishing a policy on grievance 
procedures, I want to ask whether such grievance procedures, or 
some of the aspects related to them, have some relationship to the 
Manual of Administration. 


I am not familiar with the manual and whether it provides 
any guidance for you. As well, I am sure you have consulted the 
staff about how to set up that relationship. Is the Manual of 
Administration in any way shedding any light on grievances? 


Dr. Hill: We have used the civil service grievance 
procedure as a model for which to bring in our own grievance 
procedure. Basically, we are adopting 99 per cent of it. The civil 
service grievance procedure will be the procedure of the 
Ombudsman's office and the Manual of Adminstration is being 
followed. I have instructed the staff to follow it, and that is 
for the first time in the office of the Ombudsman. 


Mr. Shymko: I asked because, from the criticism the 
committee has had in the past, we kept referring to the Manual of 
Administration as the Bible, so to speak, for such decisions. 


In looking at the savings--the fiscal relocations of moneys 
that you have listed from points 1 to 6--I would like to ask about 
the reorganization of the regional office structures, particularly 
those serving northern Ontario. My understanding is that each 
office, in Thunder Bay, North Bay and Ottawa, had three staff and 
you have cut that to two each; in other words, from nine to six. 
Is my understanding correct? 


Daerhiel. lat is 7r rent. 


Mr. Shymko: We had an impression that there was a need 
to expand services in the north and I understood the office in 
Kenora was part of that. I also understood your field officers at 
Sault Ste. Marie, if one may describe that as being the north, 
would be part of this. 
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Normally, when you see expansion of services, you think of 
an increase in staff or at least maintaining the same staff. When 
you say you have reduced the staff from nine to Six an. coose three 
offices, I wonder what you really have done. You have also 
expanded with Kenora and field offices. In the whole complex of 
northern Ontario, do you see a reduction? Do you see maintaining 
the same numbers or do you see an increase? 


Dr. Hille Two of Usmcan answers that.s law ldwecar ty and 
then I will call on Mrs. Meslin. 


We want to expand the geographical coverage, and we 
basically feel that in the offices we had, we did not need as many 
staff; they can do the job with fewer staff. We want to use more 
geographic representation, which we did not have before. We want 
to move out, while tightening up the kind of service done within 
the office itself. 


Mr. Shymko: So you do not see a reduction for northern 
Ontario; at least, I would hope there would not be any in the 
totality. If you take Kenora and Sault Ste. Marie, you have a 
redistribution or reallocation of people rather than cuts. 


Dr. Hill: Yes, and more places being covered in the end. 


Mr. Shymko: Would this impact on the moneys Prom elie 


budget allocated to servicing northern Ontario as welilcr Ingithe 
global aspect, you do not see a diminution of moneys there. 


Dr. Hill: No, I do not, because we are going to be 
adding other people. There will not be a diminution. There will be 
more money in the north, but we are robbing Peter to pay Paul. 
That is exactly what we are doing. 


Mr. Shymko: As a humble member of the Ontario 
Legislature, with no capacity to represent caucus policys -lechink 
I can say it is shared by all of our members that we would like to 
see even fiscal expansion to the north with respect to budget 
allocations because of the importance and priority you have 
attached to that area. 


Dr. Hill: The budget allocation for the north and for 
regional services will be much higher than it has been under 
previous administrations. 


Mr. Shymko: The other area is related to what Mr. Philip 
was concerned about. Housing is a very important area, the Ontario 
Housing Corp. being part and parcel of the complexity of what we 
term housing, be it rental or owned, and the whole question of the 
fundamental human right to decent shelter, be it on the reserves 
or for the destitute in such urban centres as Metropolitan 
Toronto. It is a political issue you cannot perhaps address or 
respond to with respect to policy. The Minister of Housing (Mr. 
Curling) would probably have the answers. 


However, I share some of the concerns Mr. Philip expressed, 
namely the Ontario housing situation. In the delivery of your 
mandate, can you dwell on policy areas and make suggestions such 
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as, "It is my view as the Ombudsman that a 24-hour security system 
should be installed in all Ontario and Metro housing complexes," 
because of something you have seen through your office in terms of 
complaints or even tragic situations? In my constituency we had 
people who died in a fire. Had there been a security system, these 
tragedies would not have occurred. I have petitions, which I am 
sure Mr. Philip has received as well, demanding that there be 
24-hour emergency systems installed. 


The other area of concern with Ontario housing is that so 
much power is given to the local manager and superintendent of a 
building. There are a lot of insinuations of corruption and so on. 
Perhaps a board of advisers made up of elected residents could be 
set up so that some of these complaints would be channelled and 
advice would be given on the operation of the buildings, as with 
co-ops, condominiums and other housing complexes. There is a need 
for that and I wonder whether you as the Ombudsman are prepared to 
make such suggestions, which may verge very delicately on the area 
of policy. If you feel you are comfortable in making such 
recommendations, then we will be comfortable in expressing 
concerns in the policy area and in complaining to you. I am asking 
you for some guidance. 


Dr. Hill: Perhaps I can give you some guidance that 
would be helpful by way of an example. We have received a fair 
number of complaints in respect to housing in the Moosonee area 
and in respect to the Timmins Housing Authority. We saw a 
distressing pattern emerging. Instead of summarily making a point 
or a recommendation or getting into the area, I sat down with the 
minister and said: ''Can we work together so that I can do an 
investigation of this whole matter of my own volition? Can we work 
together with the Timmins Housing Authority to look at this 
matter?" 


The minister was most pleased indeed to sit down and say, 
"My top officials will be pleased to work with your top officials; 
we would welcome a report of your own volition in this particular 
area,'' dealing with a variety of questions and problems of the 
kind that Mr., Shymko has mentioned. 


ee LOSa om 5 


However, that was not done, because I do not think an 
investigation can be done unilaterally on the will of the 
Ombudsman. The investigation should be done with the co-operation 
of the ministry officials and the minister himself. Therefore, we 
Sat down at two meetings, and I got the co-operation of the 
minister and his top staff to agree to that kind of investigation. 
In that climate I can go in and make a variety of suggestions all 
along the line, giving progress reports to the minister about what 
I am doing, getting his assistance and then tabling a report in 
which there are no surprises and in which I hope there is 
consensus. 


That is what we are trying to do. I hope that answers your 
question in the sense that this is the way we will get into these 
Other areas that you and Mr. Philip raised, in which I could make 
recommendations. Yes, I can get into policy areas. If I see a 
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situation in which a variety of complaints are coming to me and a 
systemic problem is taking place, it is the Ombudsman's duty to 
investigate, working with the government and the authorities. 


Mr. Shymko: I am sure that some of the reality and the 
deficiencies you see in the specific investigation of the Timmins 
Housing Authority will overlap and that you will see the same 
thing with the Metropolitan Toronto Housing Authority and housing 
authorities in other centres in the province. You have established 
special project officers in three areas who work in conjunction 
with the ministry staff. That is similar to what the public 
complaints commissioner does with police departments and so on. I 
can see that similar relationship. 


Are you planning to establish special projectscL ri cere 
other areas beyond the three mentioned? If one were to list the 
concerns, at least a dozen areas, if not more, would warrant 
special focus and co-operation with the ministry to rectify 
problems. 


Dr. Hill: We have set these as priority areas. While 
some people mignt think our staff is large, Pes Cannotenand Le cai. 
these things at once. We have to set a priority. lI have looked at 
the areas of Moosonee, the physically handicapped and people with 
psychiatric problems as priority areas that we can handle 
internally this year without additional cost, perhaps by 
bootlegging resources of other ministries to help us. 


We can then go on in other years to establish the other 
priorities for other investigations, if needed. I have to have a 
cutoff Line somewhere, and we are handling as much as we can 
handle right now. Again, this is the bottom line without asking 
for any more money. 


Mr. Shymko: You must be a miracle worker if you are 
moving in the direction of special project officers. Once you open 
the door to special focusing, I see a crying need to expand, to 
triple, to quadruple the number of these special project officers. 
If you can do this without more funding, you are a miracle worker. 


Dr. Hill: I cannot do it for ever, but I am starting on 
that premise now because of certain major changes, certain 
cutbacks I have made, in the administration of my office. I am 
doing it. Perhaps next year it will be a different story. Aig etd 
continue with this, I may have to ask for more help. Right now we 
are doing it within our budget constraints. 


Mr. Shymko: You are taking a direction that has never 
been taken by any Ombudsman in the past. They have had their 
policy areas. You mentioned five policy teams. For example, you 
have a workers’ compensation policy team. Does your special 
project officer come from that team? 


Dr SHULD: Plates might 


Mr. Shymko: The one on housing would come from the land 
resources and revenue policy team? 
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Mr. Shymko: You are using the team personnel to do it. 
All right. Now I am beginning to see that. 


Mrs. Meslin: I would like to supplement for 
informational purposes. Although the special project officers deal 
with a particular systemic problen, they “also carry a case load. 
It is a somewhat diminished case load, but it is a case load. 


Mr. Shymko: In other words, you are concentrating. 
However, you must have been doing the same thing in the past. Was 
there no direct focus on special areas in the past? 


Dr. Hill: No. Mr. Morand can correct me, but Mr. Maloney 
did several things of this nature many years ago-in ‘the ‘criminal 
system. I consider this a new position. I got many of my ideas for 
this from the Swedish Ombudsman. He felt that you should go beyond 
just taking a complaint. If the Ombudsman can assist the 
government in seeing systemic and serious problems, then he has a 
Light to report it to the government. 


Mr. Shymko: That is the way to go. I congratulate you 
for doing this instead of doing case-by-case studies. You are 
taking all these cases, focusing on them and going into the policy 
area. You will see policy changes. Doing this in conjunction with 
the ministry is a fantastic approach. I congratulate you, but I do 
not believe that you will not need any more money and that you 
will not expand. 


DestHihls -Iedid not ‘say that. “Right now “l'do not, but 
watler onl might; 


Mr. Shymko: You will, and you will have the backing of 
this committee in the direction you are moving, because that is 
the way to do it. 


Dr. Hill: Thank you. 


Mr. Shymko: I will not dwell on the housing authority; I 
just mentioned some areas. I could speak at length just on housing 
Or on the Workers' Compensation Board through the cases in which I 
have dealt with WCB. If I asked a researcher, we could be here for 
three hours talking only on these concerns. 


One of the problems I see with the physically and 
developmentally handicapped and housing is that a policy is in 
place to provide them with assistance for housing and shelter only 
if the housing is rented. Once the physically or developmentally 
handicapped individual wants to own his shelter, there is 
absolutely no assistance whatsoever. 


I see this as discriminatory. For example, in my riding 
there is a developmentally handicapped individual living with a 
physically handicapped individual who has multiple sclerosis and 
is in a wheelchair. The two of them purchased a home because they 
feel that security for them is owning their shelter rather than 
menting it. 
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I have pleaded with the ministry to set up the option that 
we as healthy individuals have of buying, renting, co-op or 
whatever. The handicapped do not have that option with this 
assistance policy. When you focus on the concerns of the 
developmentally handicapped and other handicapped people, could 
you take a look at housing? There is a fundamental discrimination 
in the options that these people, destitute as they are, are given. 


The last one concerns the Workers' Compensation Board. We 
all share the recommendations from this committee. The whole meat 
chart approach is still in place. Our concern is that the evidence 
from a family physician and from doctors outside the board is not 
being given the weight it deserves. It is in the books that the 
changes that have been implemented must give that weight, but as I 
personally come before these various appeals, I see that it is 
still very difficult to give that equal weight. I do not know how 
you will resolve it. Some clout is necessary to start pushing the 
board to practise what it is now supposedly preaching. 


Dr. Hill: Mr. Shymko, you will be pleased to know that 1 
have had a number of meetings with Dr. Robert Elgie. I have been 
very frank. I see some compassion and great interest and I believe 
this will change. 


Mr. Shymko: Very good. I have more questions, but I will 
allow other members to question the Ombudsman. Thank you, Mr. 
Chairman. 


Li:20 asi. 


Mr. Mancini: I want to direct my questions to the fiscal 
operations of your office and not so much to the policy 
operations. I was not here for your opening statement, but I have 
taken a few minutes to read it. Frankly, I am surprised by the 
strong words you use. For example, on page 1 you state 
emphatically that there is, "the need to bring a sound system of 
fiscal control to the Office of the Ombudsman." 


I have never sat on the standing committee on the Ombudsman, 
but I have had conversations with my colleagues and have read 
press reports in which the stories of extravagant expenditure in 
the Ombudsman's office were legion. I am very glad to see that you 
have the courage not only to say that there were some problems 
with fiscal control at the office but also to say that you are 
making it a priority and a reality that fiscal control will be 
part and parcel of the operation of the Ombudsman's office and of 
your responsibility. 


That is very important when, as we all know, government has 
so many demands on its tax revenue. It is very important that both 
the public and the members of the Legislature have confidence in 
the fiscal operations of an office as important as yours. In 
bringing in this new fiscal control, did you seek outside help? 


Dr. Hill: To start with I sought the services of plain 
common sense. In terms of fiscal control I had the services of my 
executive director and my controller, who recommended a variety of 
measures to counteract the constant criticism the Provincial 
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Auditor had levelled against the office for 10 years. Those 
criticisms made by the auditor had piled up during the past 10 
years, and I looked at each one of them. I sat down with my staff 
and said, "We are going to bring it under control." I did not need 
outside "help for that. 


I did get some outside help in salary administration and in 
reorganizing the office; I needed some outside help. In terms of 
taking certain measures to counteract the auditor's Cricicrenss =f 
included it “in the office. 


Mr. Mancini: Whom did you use for the reorganization? 


Dr. Hill: For the reorganization I used an outside party 
named E. Marshall Pollock. He is a former Assistant Deputy 
Attorney General and a person who worked very closely with me in 
matters of this nature and in other matters when I was the 
chairman of the Ontario Human Rights Commission. He was a person 
who knew management and administrative work. He sat down with Mrs. 
Meslin, me and others of the senior staff to help us redesign the 
administrative structure. He was a former civil servant who had 
served the government quite well. 


Mr. Mancini: Was he retired from the civil service at 
the time? 


Dr. Hill: Yes, he was. 
Mr. Mancini: Was he recommended to you by the government? 


Dr. Hill: No. I knew him. I knew his ability and his 
background. I checked him out with other people who were in the 
Attorney General's office--I had lost touch with him for a couple 
of years--and found that he was doing good work. He used to be the 
manager of the Ontario Lottery Corp. for Wintario. I used him on 
my Own recommendation and because of his service to the public 
service for more than 20 years. 


We also tendered for that position and he brought in the 
lowest tender. 


Mr. Mancini: Do you recall what the tender was? 

Dr. Hill: Do you know what the tender was? 

Mrs. Meslin: No. 

Mr. Mills: We can get it for you. 

Mr. Mancini: Was he with you for a sustained period? 

Dr. Hill: About one year--until the job was done. 

Mr. Mancini: Please correct me if I am wrong, but some 
concern was expressed previously about vehicles bought or leased 
by the Office of the Ombudsman. I flipped through this large 
number of sheets, which I found to be quite helpful in explaining 


the cost and the operations of this office. What is the present 
status of and policy regarding vehicles at the office? 
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Dr. Hill: I know it generally, but my controller can 
tell you definitively what we have done and what cost-saving 
measures we will be taking in this respect. Do you want to spell 
that out? 


Mr. Mills: We have purchased the three vehicles we use 
at present. The last lease expired at the end of October, and we 
took delivery of a car that we purchased from the Ministry of 
Transportation and Communications in November. We now own 
everything, as we find owning to be more cost-effective. 


Mr. Mancini: You have three vehicles for the office. Who 
is allowed to use the vehicles? Is there a policy for that? 


Mr, -Millss NesssTherepis}), agwritten, policyeingthe 
administrative procedures manual. It requires the assistant 
director to authorize the use of a vehicle for an investigation. 
That requisition comes to me for countersigning before the 
employee gets the log book and the keys. 


Mr. Sheppard: On a point of order: What kind of cars are 
these? Are they small cars, medium-sized or what? 


Mr. Mills: Two of them are Phoenixes and one is a K Car. 
They are compact cars. 


Mr. Philip: What, coloursmagesthey? 


Dr. Hill: They do not have air conditioning; they are 
very standard cars. 


Mr. Sheppard: Do they have a radio? 
Mr. Mills: They have AM radios. 


Mr. Mancini: I was interested in your total staff number 
of 122 and how you juggled staffing positions to give more service 
to areas outside Toronto. I noted your eagerness to serve the 
north more. That is very commendable. How does a staff of 122 
compare with other ombudsmen's offices in jurisdictions of a 
Similar -aaze.Co,ounmprovince: 


Dr. Hill: The very simple answer is that it is larger 
than that of any other province because Ontario is larger. I 
cannot tell you how it compares with those of Sweden, Germany or 
European countries, but it is a large staff. 


I will try to answer that more completely. I had two options 
when I took over as Ombudsman. One was to dismantle the staff by 
cutting it down to three quarters. I do not know if that was the 
will of the Legislature because it approved the size of the staff 
originally. 


The other option, which I thought more sensible, was to hold 
the line where it was and to use the staff I had to extend the 
service to cover more areas of the province and to give more 
generally distinct coverage. 1 took the latter option. 
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The size of the staff is larger than some of the others. 
However, it has to be thought of in terms of the size of Canada. 
We have a huge area to cover. We also have some exceedingly 
complex cases that require a lot of staff and a lot of lead time. 
Ihe@aiswer isurhateiteisslarcer, but it is not growing. 


Mr. Mancini: I had some personal thoughts and 
reservations as to the size of the office, not under your 
administration but under past administrations. When you projected 
the figures into the future, if the size of the staff had kept 
growing at the same scale it was, the Office of the Ombudsman 
would have been larger than most ministries. 


Lies3s0 3a em 


Mrs. Meslin: Perhaps I can help to enlighten you about 
this a little bit. When we talk about the staff and what we have 
done, in a number of instances, comparatively speaking, we are 
doing things that are not done in any other province, including 
the concept of field officers and what we have done to try 0 
monitor cases through the data processing system. At one point, 
this work was all done outside; it was not done in the office. The 
system was rented from the University of Toronto at enormous 
expense. 


We have changed our staff functions somewhat so we now have 
in-house facilities to do those things. We have done a number of 
things to juggle what staff we have. As I mentioned earlier to Mr. 
Shymko, we now have investigators who are also doing special 
projects. We are utilizing those people in very different ways. 


We have two people in regional offices where we used to have 
three because we redefined the secretarial job and expanded it to 
an intake job where the staff has been and is being trained to 
greet people and take their complaints. This allows us to expand 
the job of the other person to do more investigations and 
community. outreach work. 


Mr. Shymko: Is that what you mean when you say positions 
have been transferred from code 890? I could never understand what 
"transferred from code 890" meant in staffing. 


Mrs. Meslin: I°do not know what that means. 


Mr. Shymko: On page 47 of the estimates' material, you 
list manpower data. Under the actual number of regular staff, 
there is 18 as of December 1984 and the proposed number is 31. It 
indicates that 14 regular staff positions were transferred from 
code 890. What does that mean? 


Mrs. Meslin: Mr. Mills, do you know what code 890 means? 


Mr. Mills: These are numerical representations of 
entities within*the office.*In thisvcase, the word processing 
staff was being transferred under my jurisdiction. It is an 
internal shuffle. 


Mr. Shymko: It is not an additional 14 people hired at 
that stage? 
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Mr. Mills: No. The better representation for your 
purposes is on page 21. As of December 31, 1984, we hadglhe 
regular and four unclassified staff. Looking at 1984-85, we 
projected 114 regular and eight unclassified or contract staff. 


Mr. Shymko: The code is a shuffling of stati) f7o0ms purely 
administrative input. 


Mr. Morin: Will the field representatives continue to do 
investigations in the north or will the responsibilities be left 
with the investigators in Toronto? 


Dr. Hill: Our move now--and we have started that 
move--is to have, not the part-time field contract people, but the 
officers in the north not only start investigations but also 
conduct them. This is contrary to the past. Mrs. Meslin can tell 
you more about it. 


We understand that people in the north want their own 
investigators. We acknowledge that and we are now starting to 
train and use--and will be using in the future--investigators all 
through the process in the north. 


Mr. Morin: I must congratulate you on that. That is the 
answer I wanted to hear. 


Dr. Hill: You have commented on it a number of times and 
we are beginning to do just that. 


Mr. Morin: I am extremely pleased to hear that. You 
mentioned you have a number of people in the north. Previously, 
you had 10 people there. With the addition of Sault Ste. Marie, 
you also have 10 people. It is two people in each location. Ltisis 
the same number of people. You are not increasing the number of 
people. 


Dr. Hill: No. Lt. iss juste thes distramuta ong 


Mr. Morin: Will the emphasis be put on dealing with 
complaintsor will. it.be,strictlyseducational? 


Dr. Hill: The whole function and the existence of the 
Ombudsman is to handle complaints at the initial stage. On the 
other hand, the educational component is also very important. 


We will continue to put the priority on obtaining and 
handling the initial complaint. We will use that as an initial 
base. I hope a person will also spend at least half of his time 
doing public education work regarding the office. However, 
complaints are still the backbone of the office. 


Mr. Morin: By "public education,'' do you mean educating 
the public on what the Ombudsman is all about, over and above the 
publicity .youlplanyto: dosthrough thesdifferent media? 


Dr. Hill: That will be done along with public education 
meetings, seminars and conferences, distribution of our leaflets 
and whatever and with public speaking. The use of the 
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publications, displays and exhibits, which we just. mecently got, 
will be combined with our speaking and conferencing programs. 


Mr. Morin: Again, the educational program 1s) strictly to 
inform the people about what the Ombudsman can do for then. 


Dre nll sethat as aichte tis. to Het people know. The 
complainants come to our office and ask over and over again: "What 
is an Ombudsman? We have never heard of it." The term was not even 
known. People cannot exercise their rights unless they know what 
they are. 


I thought I would use the same strategy I used when I 
chaired the Ontario Human Rights Commission; that is, to develop a 
good, solid educational program to answer questions without 
propagandizing. What exists? What does the legislation mean? How 
can you complain? How can you get your rights taken care of? That 
is what public education means to me. I am not talking about a 
Program to propagandize the office. It is strictly to let people 
know what exists and how they can get to it. 


Mr. Mancini: You have a staff of 122. You have 10 in the 
NOnCH.e ws chat correct? 


Dr. Hill: Yes. My executive director can answer-- 


Mr. Mancini: Okay, 10 in the north, one in Windsor and 
one in London. Where else? 


Mrs. Meslin: Windsor and London have those part-time 


field officers. 


Mr. Mancini: What exactly is a part-time field officer? 
Is it 20 hours a week? Is that what you are telling us? 


Mrs. Meslin: Yes, approximately three days a week. 
Mr. Mancini: They rent office space? 


Mrs» Meslin: where is no office space. ‘Fhisvis!Dr. 
Hill's new concept of what he calls field officers. He is 
attempting to expand service to as many locales in Ontario as he 
can without a whole office entourage. It is comparable to a 
stringer on a newspaper. A person from the area who knows the area 
works for us three days a week from his home to service complaints 
and to make people aware of us. 


Mr. Mancini: A call comes in to Toronto from Windsor or 
London. The call goes to the London or the Windsor field officer. 
The information is relayed and then the officer is supposed to do 
whatever-- 


Mrs. Meslin: We do it the most efficient way. For 
instance, if the Windsor field officer meets with a group and gets 
a complaint, he does all the preliminary things and sends it on to 
Toronto. 


Mr. Mancini: How many calls per week do you expect to 


send to these field officers? 
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DraweHilte* lea ustestarted* 


Mrs. Meslin: We have just hired people. It is so 
experimental that we will have to figure out the best method as we 
go along. 


Mr. Mancini: Of ‘the 122:thenj>we have’ LQ) inmathe north); 
two part-time in London and Windsor and everybody else in Toronto? 


Mrs. Meslin: Yes. 
Dr. Hise weilwoeln Ottawa’. 


Mr. Mancini: That is 12 full-time and two part-time 
outside Toronto. Do you not feel that is unfair in some way? 


Dr. Hill: The Toronto people serve the metropolitan 
region--Hamilton and all the way around a considerable region of 
three million people. As we see the need, we will continue to 
further resdistribute the staff as we can. 


Mrs. Meslin: Our investigative staff also travels all 
over the province to wherever there is an investigation that has 
been brought directly into Toronto and deals with an area that is 
not covered. Our investigators are out. That is why we have the 
cars or whatever transportation. 


For instance, those people on our institutional team, which 
handles correctional facilities and psychiatric facilities, have a 
roster of places they visit all the time. At least five or six of 
them are always on the road, going to correctional institutions 
every single day. 


DrwsHil ls And) hosipitaler. 
LT240 sa.m. 


Ms. Morrison: Could I clarify one thing? A lot of our 
other investigations have to take place in Toronto because that is 
where the government offices are located. There are some good 
reasons for having a large complement in Toronto. Just because the 
complaint comes from Sault Ste. Marie does not mean the files will 
necessarily be there. A lot of the work actually has to be done in 
the government offices in Toronto. 


Mr. Mancini: I understand that. There is a lot of logic 
to ‘that ScStilljwittappearssthatees) pen centloh yourscomplementiiis 
here, which is a lot. 

I wanted to ask the Ombudsman, because I want to deal with 
the financial arrangements at the office--this year's budget is 
$69052 7000 %* Is#that@correct? 

Dr. Halls Yes 


Mr. Mancini: Do you have projections for the future? 
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Mre Mills: At this’ point,’ we are just working on our 
estimates, so we have not yet derived a total. However, we have 
been asked, to use the vernacular, to straight line it. As we work 
along through our estimates, we may determine that some of these 
changes to which Dr. Hill and Mrs. Meslin alluded, will cause us 


to view the stringers as a separate program, in which case we will 
flag that and identify it separately. 


To try to get back to your question, we have swallowed these 
economic increases out of our existing estimates. Therefore, we 
may be asking for money to cover those in the next year, since 
they become part of this year's base. At this point, I simply 
cannot give you a straight answer on whether it is the same or a 
little more. 


Mr. Mancini: I have one final question dealing with your 
staff. I noted from looking through some of the information here 
that it appears you are encouraging part-time work at the Toronto 
office. Do you have part-time work or work sharing? Do you 
encourage that in your office? What type of work-sharing program 
do you have? 


Mrs. Meslin: It is not work sharing per se. Recently, 
Our experience has been that a number of our investigators and 
other staff who have come back from maternity leave have asked 
whether it was possible for them to work on a part-time basis. We 
have given that every consideration. 


Mr. Mancini: You have allowed that. Who does the 
remaining work? Have you allowed two people to share one job? 


Mrs soMesiin:athat is right. 
Mr. Mancini: Congratulations. Thank you. 


Mr. Baetz: I have two questions, both strictly 
nonpartisan. The first one deals with the matter of systemic 
examination and so on. I do not think anybody here would disagree 
with the fact that you should become involved in some systemic 
studies. We all agree, however, that unless there are pretty clear 
parameters as to what is meant by "systemic examination," you 
could very quickly get into enormous budgetary implications. 


I would like to deal specifically with the subject of 


housing. You have already given my colleague Mr. Shymko some 
answers on that. 


In your examination of the whole system of housing here, I 
thought you would have been more concerned about such questions as 
accessibility, equity, fairness and the rental structures and 
subsidies. One can go on with the kind of problems one could run 
foto in@ehae sanecat area. 


To what extent can you get into some of the more technical 
areas that Mr. Philip mentioned? I am not saying for one minute 
that those are not very important questions; they are. However, 
when you get into the whole question of street layouts and patios 
and architectural defects that can create a feeling of isolation 
and so on, that field can become very technical. 
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As I say, you have partially answered it, but do you not 
think there may be other, better-equipped community resources that 
could look at that area? For example, the Social Planning Council 
of Metropolitan Toronto, an organization you know, has on its 
staff some people who have spent a lot of time on the whole 
question of segregation, isolation and so on. I would like to hear 
a little more from you on what the parameters of your systemic 
studies are. How do you see them? 


Dr. Hill: I certainly do not believe we can take on all 
of Ontario Housing Corp. at this time, and all the problems that 
have been mentioned to us in letters I have received. Those are 
there. I have to make a judgement call based on the most critical 
area and the number of staff I can use to investigate that. 


As I told Mr. Shymko, I looked over the situation. I read 
many letters, statements, organizational representations made to 
me and representations made to me by members and drew the 
conclusion the most important one, one I could handle and perhaps 
make some impact on and bring a sensitivity to the whole picture, 
was the Moosonee situation. In my view, it was the most critical 
because people were living in tents. I do not know of anyone 
living in tents, ory cloth .lean-=tos cinisloronto. 


With that backdrop, with the people affected and the 
respiratory ailments and the things facing the native people in 
particular in the Moosonee area, I could handle that and I 
considered it a priority area, something that concerned me deeply. 
I took that as a corner and with that I sat down to develop the 
parameters with the ministry. I am sitting down with them now to 
find out what things I should be looking at in this investigation 
on my own motion. 


That is the only answer I can give you right now. I carved 
out that area as one where I felt Ontario residents were most 
severely restricted and harmed, and where I thought the Ombudsman 
could do some immediate good without taking on a 10-year study of 
all Ontario housing. It is something I want to do and get over 
within a matter of months and make an impact. 


One of the ramifications to that investigation on my own 
motion may be a spillover effect on other areas of Ontario housing 


which I would also look at» but. ad .cannotitake. them al. onvwilhoetie 
resources I have at this time. 


Mr. Philip: Would you agree, though, there are certain 
processes now in place in Ontario housing, processes that were 
commented on in the report of the standing committee on 
administration of justice, that could be changed? That would have 
a dramatic impact on the way in which Ontario housing is managed 
and would correct some of the inconsistencies between one housing 
authority that seems to be fairly humanely managed and another 
which, at the other extreme, seems to manipulate and do things to 
people. 


ies Usama 


Would you not further agree that certain things, such as the 
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architectural concerns I mentioned, could at least be recommended 
in your report as a major study area? There are other countries 
that are doing things on this. The Ministry of Housing could 
contract to an independent Organization, such as the Social 
Planning Council of Metropolitan Toronto or any of the social 
planning councils, to undertake an investigation, or a university 


could undertake such an investigation. Once you have that Lepore, 
you could comment on it. 


Dr. Hill: An intelligent report in the area I am doing 


right now, I say again, would have a spillover effect. I would be 
making comments beyond it and on how other things could best be 
done without having to go into a complete study of those areas. 


Mr. Philip: Mr. Baetz makes a good point. Nobody is 
Suggesting the Ombudsman should necessarily do all the research 
himself. There may be other groups out there in a better position 
to do it, but you can comment on the need for the research and, 
after it is completed, on its practical implications to a ministry. 


Mr. Chairman: The Ombudsman's office would like to know 
how many members will be going there for lunch on Thursday. 


Diet rieshie Te ine the office. 
Mr. Chairman: May I take a count? 


Interjection: Is it an orientation for new members, 
similar to the one we had last time? 


Dr. Hill: Yes. Some of you have had it already but you 
may want to come back. 


Mie Philip sat is*a"good: Lunch’. 
Mr. Chairman: What about you, Mr. Mancini? 
Mr. Mancini: I will not be able to make it, I am sorry. 


Mr. Chairman: It looks as though half a dozen will cover 
it. With the staff, there might be about eight. 


Mrs. Meslin: Thank you, Mr. Chairman. 


Mr. Baetz: My second question has to do with the 
possible expansion into other areas, such as children's aid 
societies and municipal governments. Mr. Chairman, I know we were 
on this subject the other day and perhaps you have set aside a 
time in our meeting to discuss this, but obviously it has enormous 
implications on budgeting and future budget expansion. Is this the 
time to ask for a comment on that or are you setting aside some 
other time? 


Mr. Chairman: Go ahead. 


Mr. Baetz: I have asked the question. Maybe Mr. Mancini 
nad Chisainethe back of ‘his*mind, Ido’ not’ know: 
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Dr. Hill: I welcome the opportunity to comment very 
briefly onsthis because;, unfortunately,el) think] Ghavejbeen 
misunderstood by the press. As politicians, you can understand 
that sometimes the press reports what it wants to report and not 
what was said. 


If you look in my annual report, not once did I say we 
should expand into children's aid or universities. I used them as 
illustrative examples of what should be looked at by the 
legislators. That is a legislator's prerogative, I am fully aware 
Of thaw 


However, I felt that after 10 years, it was time to look at 
it and re-examine it. In 10 years, there have been no legislative 
changes, there has not been a single amendment, no action has been 
taken. In 10 years, we have had an abundance of letters, people 
writing in and complaining about this, that and everything else: 
"Why do you not cover municipalities? Manitoba does. Nova Scotia 
and Quebec do. Why do you not cover them?" All I was really trying 
to do was bring that to your attention and encourage debate and 
discussion on the subject by the standing committee on the 
Ombudsman and the Legislature. 


The other day someone suggested it would be helpful to give 
a position paper to this committee. I am fully prepared and am 
starting now to develop a position paper on areas you might 
consider. These are for consideration. I am sorry the press took 
it as what I wanted because that is not what I said. 


After working with government in Ontario for more than 20 
years, 1 think I know the appropriate things to say and the 
appropriate role of the legislator as opposed to the paid servant. 
I thought that confusion was made and it was a bit unfair to me. 
It is not the standing committee that is unfair; the press jumped 
on me, and that is what happened. 


Mr. Baetz: Yes, we know the press. 


Dr. Hill: I will have some ideas and suggestions in my 
position paper, but they will be suggestions. 


Mr. Baetz: They will be so clearly stated that even the 
press cannot misinterpret. 


Mr. McLean: Dr Hill, you indicated in your remarks: 'The 
leasing of an integrated in-house data and word processing system 
has reduced our annual expenditures by $61,000 plus. In addition, 
this equipment will reduce our dependence on external facilties, 
resulting in a further saving of $18,000."" Did you put in a new 
system? What is the monthly rent or what is the cost? 


Dre Hill-eCould a teterlthisptogmyi contmoiterd 
Mr. Baetz; Certainly; 
Mr. Mills: We had been renting word processing equipment 


from Wang. It was a monthly rental and was costing us well over 
$100,000 a year. We decided we had better get equipment to help us 
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do the work we wanted to do in-house, since confidentiality is a 
concern. We leased other Wang equipment for five Yeats nats ks 
how the cost reduction comes through; we can do more with less. 


Mre Baetz:, Are you still just leasing but on a better 
system? 


Mr. Millis: Yes, and leasing is generally cheaper than 
Renta. 


Mr.eohymko: Could I have a supplementary on that, since 
it is related to supplies and equipment in the estimates? There is 
an almost 11 per cent decrease in services and an almost 32 per 
cent increase in supplies and equipment. I understand the 
controller's office spends about $41,000 in supplies and equipment 
as the allocation in the estimates. Next would be communications 
and public education. Those are the two big areas of this spending 
on equipment and supplies. 


Can you tell me where the 32 per cent increase really went? 
bo I gather it would be in the two areas I mentioned? Where was 
the cut in services? In my view as a layman, I would see services 
as a much more important area than supplies and equipment. I would 
rather see a cut in supplies and equipment and an increase in 
services. I may be wrong. Where have the services been cut? Is it 
in the area of legal services or the controller's office? 


Mr-eMilis: If you will turn to your copy, starting on 
page.6 you will see the items of reduction. For example, at the 
bottom of page 6, we start with reduction in advertising expense. 
Then, as I indicated to Mr. Mancini, there is reduction in vehicle 
leasing expense. 


Mr. Shymko: The services reduction is in advertising and 
leasing. Since you are giving such weight to communications and 
public education, is the cut from the area of advertising? 


Mr. Mills: No. This flows directly from the decision not 
to hold public hearings. There was quite a bit of advance 
publicity in respect of those. 


Mr. Shymko: Therefore, it is public hearings rather than 
the other area of pamphlets and so on. 


Mrs. Meslin: We issued new ones. 

Mr. McLean: I have one further question. You estimate 
tne decreased cost for security. Could you tell us something about 
this criterion? Have you reduced the staff? What have you changed? 


Dr. Hill: We did a study. Go ahead, Mr. Mills. 


Mr. Mills: We had and still have in our employ a Mr. 
Harrington who is very skilled in dealing with complainants who 
are upset when they come to us. 


Uinent UU -Hemis a tormer Argo. 
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Mr. Mills: We decided we could lean less heavily on 
outside protection services. We need someone to open the building 
in the morning and lock it in the evening, so he works six hours 
per day as distinct from working about 12; hence the reduction. 
That is a purchased service. 


Dr. Hill: It was such a high rate in the past because 
someone came in after Mr. Morand with a shotgun, so they decided 
to increase security. No one has come in with a shotgun after me 
yet, but that is in due course; so that is (he decréeasecascecurity: 


Mr. Sheppard: Is the security armed? 
12 noon 
Die eG 


Mr. Sheppard: It is really your own now instead of 
hiring a security firm, which is a good move. 


Mr. Mancini: Why would the Ontario government protection 
employees not be used? 


Mr. Mills: My understanding is that would cost us money 
too. [downot think “it ts a tree senyice. 


Mr. Philip: One area I want to ask you about is the 
problem of overcrowding at the Metropolitan Toronto West Detention 
Centre. It is an issue that has come up from time to time. As you 
know, the west end detention centre houses both those who offend 
least and the worst offenders. It is a holding tank for people who 
have been convicted of some very serious crimes, such as rapes, 
murders and various other crimes, pending court hearings or 
transferral to maximum security federal penitentiaries. At the 
same time, people who are picked up for petty shoplifting can find 
themselves in the cell next to them. 


There has been an increasing problem of overcrowding, and 
also a temporary problem--and I say temporary--of people, 
including the guards, getting used to having female guards in a 
male institution. It is something that has sorted itself out in 
other countries and will here; none the less it is another 
variable with which they are having to cope at the moment. They 
appear to be coping with it well, but it is an added tension 
coming on top of the overcrowding problem. Have you had very many 
complaints about the overcrowding at the west end and are you 
planning to make any recommendations on that? 


Dr. Hill: I have had not only problems, comments and 
criticisms about that but also about the Barrie Jail. I am having 
a statement drawn up and research done on that right now. I intend 
to make a statement on that very problem in my annual report. I 
intend to cover that matter. In the last four months, I have 
started monthly visits to all the correctional insititutions, one 
by one. I am trying to get to every one of them. Some of the 
things I see are fairly good; some of the things I see appal me. I 
intend to comment on those things in my annual report. 
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Mr. Sheppard: To follow up on a question Mr. Mancini 


asked about tendering the jobs, how many tenders did you get for 
that one? 


pr Hill: Dethinks ivecot three. 


Mreroneppard? “Of the 122 start people, what is the 
percentage turnover each year? 


Braphillr ishave to turn te my statf to helps me..could 
you just hold on a second? What is the turnover? 


Mr. Sheppard: I do not have to have the exact figure. 
Mrs. Meslin: It is probably nine per cent. 


Dr. Hill: We have had a fair number leaving and we have 
had a very careful policy about bringing them back. Regarding the 
fair number leaving, I would rather not comment. 


Mr. Sheppard: A nine per cent turnover is not too bad; 
in some places it is much higher than that. 


Dr. Hill: They have left to find other homes. 


Mr. Sheppard: You cannot stop people from going 
someplace else when they can get more money. 


Due Hille ihat ise creht. 


Mr. Sheppard: Are the people you hire, especially those 
who investigate claims, young people, experienced people, 
ex-policemen, ex-business people or what? 


Dre whi lie tecouldyspeak fo tt, bute b would slike to have 
Our executive director do so. 


Mr. Shymko: I just wondered about the director in 
Ottawa. His first name is not Gilles by any chance, is it? 


Mrs. Meslin: He could not take it ain Ottawa. 


What we have attempted to do, now that we have some 
vacancies in the investigatory staff, is look at a number of 
qualafiacations, first, jas Pr. Hill has said many times, to reflect 
the new Ontario--multiracial, multicultural, etc.--in addition to 
which we look for people who have some experience in the policy 
field where we have an opening. 


That can be anything from having been a police officer to a 
case worker from a clinic, a psychiatric worker who has worked in 
a clinic or a legal aid clinic. It is a broad cross-section. We 
are trying to reflect our new philosophy and mandate. We have made 
a practice of advertising for those positions right across the 
board in all of the ethnic newspapers, including the Star and the 
sun. 


Mr. Sheppard: I understand you hire a lot of different 
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ethnic people, but when you send an investigator out, do you try 
to send a black person out to interview a black person or whatever 
the case may be? I have heard a bit of feedback saying, aL t 
somebody comes to investigate me, I would like him to be of the 
same race as I am." 


Dr. Hill: The overall answer to that is no. We will send 
the best person out for the situation. 


Mr. Sheppard: And the person that is available. 


Dr. Hill: If they do not like the fact that person 
happens to be Asian, black, Yugoslavian or whatever, that is 
tough. They are going to have to accept the investigator they get. 
That is in line with the Human Rights Code. I am not going to send 
out a special person for a special race. We are going to send an 
intelligent, well-trained person. This happened when I was 
chairman of the Ontario Human Rights Commission. They said: "Do 
not send me a black investigator. Do not send me an Italian. I do 
not want to talk to him." Well, nuts to them. That is not the 
policy of the government. 


Mrs. Meslin: Could I make one exception to that? If we 
send out an investigator to someone whose first language is not 
English, we attempt to send one who speaks that language if we 
have one on staff. That is my exception. 


Mr. Sheppard: That was my next question. 


Dr. Hill: That is a correct exception. We have the 
capability in 25 languages. We are not going to let a person who 
is Portuguese, Italian or Polish suffer trying to understand 
English. We are going to send someone who can speak the language. 
That is the exception to that, but ‘not. race ‘or neligion: 


Mr. Shymko: In the office in Kenora which you are 
opening up, the position is still vacant according to the 
documents we Have. Has it been filled? 


Mrs. Meslin: That had been vacant last year. 
Mri. Shymko: Has it “been filled? 
UriienillDseyes: 


Mr. Shymko: In ‘such *places.as. .Kenorayetoreexanple; would 
you look at the criterion of someone who is familiar with northern 
Ontario in the area and give importance to that factor in your 
selection? 


Dr. Hill: The best example right now would be in 
Timmins, where we hired a person who is a Cree but is fluent in 
French, because there is a large French-speaking population. He is 
fluent in French, English and Cree. In Kenora, the person is 
fluent in Oji-Cree and English, but it is not as necessary in 
Kenora because everyone speaks English in that area. There is not 
a high French-speaking population. 
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Mr. Sheppard: In your last report you were cutting down 
the time to investigate each claim. Have you got that) down’ to ‘less 
time than before? 


Dr. Hill: We are getting it down. I have to be candid. I 
am considering this, and I have considered and will continue to 
consider it a major priority. I am cracking the whip in that area. 
I must have my investigations done more quickly but without 
sacrificing professional quality. On that basis, we hired a new 
director of investigations who is doing just that. I would like 
her to comment on what she is trying to do to bring that time 
frame down, which is a critical area. Gail Morrison is our new 


director of investigations. Would you like to speak to that, Ms. 
Morrison? 


PZs100 p.m. 


Ms. Morrison: Yes. I think we now have better systems of 
following up and keeping track of how quickly investigations are 
going. I have five assistant directors who report to me. I get 
back to Mrs. Meslin about problem cases so that we can make sure 
there are not gaps in an investigation which need not be there. We 
still have a lot of gaps in time in an investigation which do not 
have anything to do with us, and we will never get rid of those. 


We often have to wait a long time for a response from a 
ministry for new information on a complaint. What we are trying to 
do now is document that, so we can show you clearly which long 
durations are things we should be able to fix and which are things 
we are going to have to live with because they are not areas in 
which we can make improvements. We are now getting that 
information from our computer system. Next year we should be able 
to report to you more accurately how the durations come about. 


Dr. Hill: There is another factor I have asked to have 
instituted, Mr. Sheppard. As you know, we have yearly evaluations 
of each investigator and officer. From now on, when the officer is 
evaluated, one of the things upon which he is going to be 
appraised is how quickly and expeditiously he handles cases. That 
will be part of his personal record. 


Me. oheppard: "Drs Hill ; eh must congratulate “you ‘on that 
because one of my biggest complaints has been it takes too long, 
and all the members here are like an ombudsman in their own 
ridings. Nothing frustrates me more than some ministries or 
whatever the case may be taking three to six months to get back to 
me. 


Mr. Shymko: How fast are you, Mr. Sheppard? 


Mr. Sheppard: Faster than some of the letters I get back 
from them. 


Urea bl wth ised Very GillinicuLL Chine. | beiouaayal 
Crrticrcm and lam still working on it. 


Mee ohneppara: {am glad“you are working on it. 
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Mr. Chairman: Mr. Hayes, before you speak I would like 
to congratulate you on behalf of the committee on becoming a 
father again. Some members may not be aware of that. 


Mr. Sheppard: Where are the cigars? 


Mr. Hayes: When you have as many children as I have, you 
get cigars from other people. 


First>e 1 wouldereally sake) to, compliment. Dr mit Cand shi 
staff, especially for the fiscal control. Some of the other 
ministries and government agencies should perhaps take note. This 
should be a good lesson to them that there are other ways and 
means of reducing costs and maintaining service without going the 
easy route of thinking of laying people off. That is not the only 
way to save money. 


I want to ask one question dealing with the stringer offices 
and the one in Windsor and London. I know right now they are more 
for the gathering of information and directing it to the Toronto 
offices. Is it your intent to expand there, to make these people 
maybe full-time in the future and be able to handle most of the 
cases locally? 


Dr. Hill: We have no precedents. No other Ombudsman's 
office in Canada is operating regional offices. In fact, we have 
been asked now to find out how we are doing it. No other offices 
have put in field representatives or stringers. It is a pilot 
project for us in many ways. We are starting slowly with people 
who will be on a contract basis. We are trying to keep our costs 
down. ' 


However, I have made it very clear in Windsor and London 
that if the need becomes apparent, if there seems to be a 
tremendous case load coming up on us, then we are going to have to 
reconsider and grow accordingly. We thought we would start small, 
see how it goes, evaluate it in one year, and if that goes well, 
move on from there. 


Mr. Hayes: I would like to bring you up to date. I had a 
discussion with the warden of Essex county recently, and he has 
looked very favourably on maybe giving you some office space for 
your people when they come out into the county. 


Dr. Hill: Free space and no heating costs. 


Mr. Hayes: He is also considering letting that 
individual use his office when he is not in it. I will let you 
know the result of that shortly. 


Dr. Hill: That would be very nice. We accept all free 
offices; otherwise, they are going to work out of their homes. 


Mr. Philip: Before we adjourn, I think we would be 
remiss if we did not note that someone who I think shares a great 
many of Dr. Hill's views and concerns about ordinary people and 
human rights has tragically left us as of last night at the age of 
84. I knew Mr. Douglas quite well when I lived in Ottawa and I did 
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some university work out of his office. Since the House is not 
sitting, I know all members of the committee would want to express 
our feelings, perhaps our relief in some ways that a great man who 
was suffering from cancer for some time has now had an Opportunity 
to have some relief for himself, but at the same time a great 
sadness in our hearts that we have lost a great Canadian. 

Mr. Shymko: I would like to join, in a nonpartisan 
fashion again, in Mr. Philip's remarks. Tommy Douglas, whom I have 
had the privilege and honour of meeting, speaking to and sharing 
some concerns when I was in Ottawa, has made an impact in the 
History of this country that will be lasting, the effects of which 
we see today in many areas of other jurisdictions and provinces, 
including Ontario. I think the recognition and respect we as 
legislators have for him is shared by all Canadians. We will 
certainly miss his wisdom and compassion, particularly, as Mr. 
Philip has stated, that humane, compassionate approach to politics 
that sometimes we see so lacking. 


Mr. Baetz: Could I just share in the comments that have 
been made here, but maybe add a point of more personal interest? 
Of course, Tommy Douglas was an esteemed member of my Tiding in 
Ottawa West and I found it very interesting in the last years 
that, even though he was suffering from cancer, he took his walk 
every day along the National Capital Commission Parkway that you 
all helped to pay for, and those of us who live in Ottawa thank 
you for that. 


When he was taking his stroll, there was a particular park 
bench where he always decided to take a half-time break or 
whatever it was. Invariably, there would be 10 or 15 people 
sitting there or standing around having a chat with Tommy Douglas, 
and this was really quite an occasion. I thought it indicated the 
respect people had for him. He obviously enjoyed chatting with 
them about every major public issue in the world. Of course, it 
was on that same parkway that he had that very unfortunate 
accident about a year or so ago when he was hit by a bus. He was 
certainly a very popular person in the riding and one who 
transcended party lines. 


Mr. Mancini: On behalf of my colleagues on the 
committee, I want to associate them with the remarks that have 
been made. Not having had the opportunity to have met Mr. Douglas 
in no way diminishes the reality for me of the impact he has had 
on Canadian life over the last half century. We also are sorry to 
see him go. 


Mr. Chairman: Thank you, members and members of the 


Ombudsman’s office. 
I think we should adjourn and go on in camera, Dr. Hill. 


The committee continued in camera at 12:19 p.m. 
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ANNUAL REPORT, OMBUDSMAN, 1984-85 
(continued) 


Mr. Chairman: I will ask our research officer to go 
through the Freedom of Information and Protection of Privacy Act, 
on which she has prepared some material. 


Ms. Madisso: You asked me to do a memo on some of the 
arguments that the committee could make to the standing committee 
on procedural affairs and agencies, boards and commissions as to 
why review of Bill 34, the freedom of information legislation, 
should come to this committee rather than go to procedural affairs. 


I think you all have copies of the legislation. 


I began with a brief statement on how Bill 34 functions. It 
establishes the office of Information and Privacy Commissioner. 
The act provides for an appeal to the commissioner from a decision 
made under the act. The commissioner may authorize a mediator to 
investigate and try to effect a settlement of the matter. Where a 
settlement is not effected, the commissioner is required to 
conduct an inquiry. 


Finally, under section 50, the direct quote from the 
legislation is, "After all of the evidence for an inquiry has been 
received, the commissioner shall make an order disposing of the 
issues raised by the appeal." 


the: act..also gives:, in sections 60) and 61, a role to ‘the 
standing committee on procedural affairs. Section 60 reads: 


"(1) The standing committee on procedural affairs shall 
undertake a comprehensive review of all confidentiality provisions 
contained in acts in existence on the day this act comes into 
force and shall make recommendations to the Legislative Assembly 
regarding, 


(a) the repeal of unnecessary or inconsistent provisions; 
and 


"(b) the amendment of provisions that do not conform to the 
purposes of this act." 


That is a review they have of other legislation. 


Going on to section 61, which is probably the one you are 
interested in: 'The standing committee on procedural affairs 
shall, within three years after proclamation of this act, 
undertake a comprehensive review of this act and shall, within one 
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year after beginning that review, make recommendations to the 
Legislative Assembly regarding amendments LOVLCHISEace ss 


The standing committee on the Ombudsman wishes to make the 
case that it, rather than the standing committee on procedural 
affairs, should have one or both of the above functions. Its 
reasoning on this matter consists of two steps. First, that the 
commissioner's function is similar to the Ombudsman's function 
and, second, that it therefore follows that the standing committee 
on the Ombudsman, which has had years of experience of reviewing 
the Ombudsman, should also review the commissioner. 


As far as the first step in the argument is concerned, the 
office of the commissioner is set up in a manner similar to the 
Ombudsman's office--very similar, in fact. Both are appointed by 
the Legislature and are officers of the Legislature. For more 
detail, look at part I of the bill. 


However, the analysis becomes more complex when the 
functions of the two offices are compared. On the one hand, it is 
true that there are similarities in function because both respond 
to the grievance of a citizen, do an independent investigation and 
attempt to mediate the matter. As you know, Dr. Hill does so 
informally; he is not required by his legislation to do so. The 
commissioner, on the other hand, is formally required under the 
legislation to mediate. Both are reviewed by a committee of the 
House. 


On the other hand, there also is a significant difference 
between the two. The commissioner is empowered by section 50 to 
come to a final adjudication following his investigation and to 
enforce this decision with an order. The Ombudsman, as you know, 
can only report and make recommendations following an 
investigation. Subsection 22(3) of the Ombudsman Act provides that 
"the Ombudsman shall report his opinion, and his reasons 
therefore, to the appropriate governmental organization, and may 
make such recommendations as he thinks fit....'' He cannot order 
that governmental organization. On the other hand, the 
commissioner can. 


It therefore follows that the commissioner's review by a 
committee of the House differs from the Ombudsman's report to his 
comnittee. The Ombudsman reports because a governmental 
organization has not implemented his recommendation--subsection 
22(4)--and he comes to you for more authority for that 
recommendation. 


Mr. Shymko asked me to look at other jurisdictions, which I 
did. In New Brunswick, Newfoundland and Manitoba, the Ombudsman 
has a review function under the freedom of information 
legislation. However, again, the office makes recommendations only 
and an appeal lies with the courts for a final determination of 
the matter. 


There is a reason for this and I have included it in the 
paper. If the Ombudsman had such a final decision-making power, a 
conflict-of-interest situation could be envisaged. The Ombudsman 
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might be called upon to make an adjudication regarding disclosure 
under the freedom of information legislation in a case that he is 
investigating under the Ombudsman Act. 


Mr. Shymko: Could I ask for a clarification? In these 
other jurisdictions, there is no separate commissioner as is being 
established in Ontario; the Ombudsman is the commissioner. 


Ms. Madisso: I think that varies, let me look. 


Mr. Shymko: Do those provinces have freedom of 
information acts? 


Ms. Madisso: Yes, they do. 


Mr. Shymko: They do, and do those acts specify that the 
Ombudsman is the individual who is charged with-- 


Mss oMadisso: It can go in two directions. There can be a 
single track to the Ombudsman or there can be a double track--the 
Ombudsman and the courts; and you choose. Whether there is both a 
commissioner and an ombudsman, I am not sure. I am trying to find 
out. 


Mr. Shymko: That is really the key in making a 
comparison. The relationship of other jurisdictions is an argument 
for our case. The key here is whether there is anyone other than 
the Ombudsman who deals with the freedom of information act in 
each of these three provinces. 


Ms. Madisso: The key is who makes the final decision. It 
does not much matter who makes recommendations; you want to 
consider who makes the final decision. 


Mr. Shymko: Another element is that some of these 
provinces with ombudsinen do not have legislative committees that 
monitor the ombudsmen. 


MsweMadisso:; Yes, that is true. 


Mr. Shymko: Maybe Ed Philip would recall which provinces 
with ombudsmen have legislative committees. We have one and I 
think Alberta has one. I do not think British Columbia-- 


Mr. Philip: No, BC does not and that is part of the 
problem it has had. 


Mr. Shymko: I doubt--and Ed may support me in this--that 
New Brunswick, Newfoundland and Manitoba have legislative 
committees that monitor the offices of their ombudsmen. 


Ms. Madisso: Your argument there is that by coming to 
the House, the recommendations are strengthened; the Ombudsman has 
more than just a recommendation function. 


Mr. Shymko: Maybe I should not interfere; it is just 
that I wanted to be clear in what you said. The only thing I see 
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backing our case is the argument that in some other jurisdictions, 
the Ombudsman is involved in the freedom of information act. 


Therefore, if the Ombudsman is involved in freedom of 
information areas, it is perhaps normal that whoever was planning 
the Freedom of Information and Protection of Privacy Act may have 
contemplated that the Ombudsman would be the person charged with 
that responsibility or setting up a commissioner. 


In the process, they may have contemplated our Ombudsman as 
a possibility. If they decided to opt for a commissioner, the 
argument is still there that it is an ombudsman area, therefore 
the standing committee on the Ombudsman normally could monitor it. 


Ms. Madisso: Keep in mind that where there is an 
ombudsman’s function in the freedom of information legislation, 
the courts make the final decision. Here we have a commissioner. 
Which route do you want to go? That is the choice that has to be 
made. 


Mrew ohymkos, Thatyiiswva fundamental difference. 
Ms. Madisso: Yes, that is a fundamental difference. 


Mr. Shymko: It would be worth while finding out two 
things for us: First, are there legislative committees that 
monitor the operation of the ombudsmen in those three 
jurisdictions. and,iisecond, fis gtheremanygother public officer, in 
addition to the Ombudsman, who is involved in the freedom of 
information act in any of these three jurisdictions? 


Mr. Philip: I would like to comment on those remarks, 
but I would rather wait and let Ms. Madisso finish and then go 
back. I do not want to lose track of the points being made. I 
think they are valuable. 


Mr. Shymko: I am sorry that I jumped in. like that; itis 
just that I wanted to be clear. 


Ms. Madisso: That is all right. 


We have finished step number one, which is your argument 
that commissioner and Ombudsman have similar functions. The second 
step in the argument therefore follows this standing committee 
should be reviewing it because it has had the experience. The 
committee may also wish to point out that in its continuing review 
of the Ombudsman's office, it will be dealing with the freedom of 
information legislation also. 


Mr. Shymko: Could you explain that? 
10:40 a.m. 


Ms. Madisso: I will just continue with the memo; I think 
that explains it. 


This will be the case because of subsections 46(1) and (4) 
of Bill 34. Subsection 1 states, “...the exercise of the 
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discretion of a head to disclose or refuse to disclose a record 
which is found to be included under an exemption in section 3% 
mame Og 1/7 ee 185429; /20cn ore 22nisi not appealable.'" So the 
exemption sections in the legislation cannot be appealed to the 
commissioner. 


Subsection 4 of the same section states: "Tne Ombudsinan Act 
does not apply in respect of a complaint for which an appeal is 
provided under this act....'' Where a matter is appealable, the 
Ombudsman is out; where it is not appealable, the Ombudsman is in. 
The exemption sections are not appealable, so it follows the 
Ombudsman is in on matters dealing with exemption sections. 


To conclude: Thus, apparently, refusals to disclose under 
the exemption sections can be reviewed by the Ombudsman and, 
therefore, by the standing committee. Since it is reasonable to 
expect that the exemptions will be contentious, there may be a 
considerable number of such complaints filed with the office of 
the Ombudsman, which will then, I would assume, come to you. 


The third and final argument: Finally, the committee might 
also wish to argue that it has, historically, always conducted 
this review in a nonpartisan way and that freedom of inforination 
and protection of individual privacy are also matters which should 
be reviewed in this way. It is arguable that the standing 
committee on the Ombudsman is, of all committees of the House, 
best suited by its nonpartisan nature to conduct such a review. 


Mr. Shymko: Are we discussing it now? 


Mr Pind ip sale wouldwlike! to) hitchhike \oni.onesof the 
points Mr. Shymko made. 


If we want to convince that committee or build pressure, we 
have to define what an Ombudsman is. It should not be the legal 
Beiinatwonvunders thevact. It: should start;»off withswhateit 4s to 
be an Ombudsman. I think we should have a definition under the 
Swedish system. 


theres rs plenty of research?on! itethat says); “This is’ why 
the Ombudsman's office was formed and this is what an Ombudsman 
is." Then we should say that, essentially, this is a form of 
Ombudsman. Therefore, as he is acting in an Ombudsman's capacity, 
it makes some reasonable sense that the Ombudsman's committee, 
which has been dealing with the functions and comparisons of 
Ombudsmen's roles throughout the world, should be the one to deal 
with it. We are in the best position to be knowledgeable about 
ombdusmanship or whatever you want to call it. 


Second, you have to make the argument that--I think page 2 
of the memo is contentious. I do not want to argue with Ms. 
Madisso. She is a lawyer and I am sure she is able to read the act 
and everything better than I am. I am fairly convinced from 
everything I have heard from the Canadian Civil Liberties 
Association and so forth that this is not appealable to the court. 


I do not know the technical arguments but that has to be 
Checked out with Alan Borovoy or somebody similar. If it is not 
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appealable to the court, then it gives us even more arguments to 
say there should be some body that is used to dealing with matters 
Of Civil Liberties” 


Essentially, thissisgascivilsliberties actayit tesaboutathe 
right to know what information is stored about you or the right to 
information about your government and procedures, so is a civil 
liberties act. There are two sides to it: one is privacy, and the 
other is the right to information, both of which are civil 
liberties issues. 


Because the Ombudsman is the civil libertarian--other than 
the human rights commissioner--of the average citizen who is 
simply hard done by the government, then the committee dealing 
with the Ombudsman should be the one to handle this. 


At that point, we must spell out the exemptions there are 
under the freedom of information act and say that because of the 
large number of exemptions, it seems reasonable that a committee 
of the Legislature dealing on a day-to-day basis with the civil 
liberties of citizens should be the committee that deals with it. 


I think your problem on page 3 was dealt with in an indirect 
way, perhaps subsconsciously, by Mr. Shymko when he pointed out 
the sentence, "The Ombudsman might be called upon to make an 
adjudication regarding disclosures under the freedom of 
information legislation in a case which he is investigating under 
the Ombudsman Act." 


I would be inclined to omit it because if they do not think 
about it, there is no sense in bringing it up. In case they think 
about it, we should point out that in Ontario we have a way of 
dealing with it. We have a standing committee on the Ombudsman 
whose role is to sit down and look at the procedures of the 
Ombudsman. Other provinces do not have that safeguard. That is not 
a problem to the extent it would be where the commissioner reports 
directly to the Legislature, as under this act. 


Mr. Shymko: May I get back to the very point you made 
about "The Ombudsman might be called upon to make an adjudication 
regarding disclosure under the freedom of information legislation 
in a case which he is investigating under the Ombudsman Act." That 
reters to the three jurisdictions. In other words, the only time 
the Ombudsman might be called on to adjudicate is if these are 
cases being investigated by him. Are you referring to New 
Brunswick, Newfoundland and Manitoba when you make this statement? 


Ms. Madisso: I am trying to explain what may be the 
reason for the route taken by New Brunswick, Newfoundland and 
Manitoba. 

Mr. Shymko: You are just) speculating? 

Ms. Madisso: 1 am speculating; that is right. 

Mr. Shymko: There is a big difference whether this is 


the conclusion you are reaching or whether this is the procedure 
of law followed in these jurisdictions. The reason I am asking is 
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because that is a key element Mr. Philip just raised. It also has 
a bearing on the conclusion you have reached on the other 
important matter; namely, the exemption sections that are not 
appealable in courts. Subsection 4 says, "The Ombudsman Act does 
not apply in respect of a complaint for which an appeal is 
provided under this act....'" It does not say, however, that the 
exempted unappealable sections automatically go to the Ombudsman. 


I wonder whether the people who were drafting this bill 
envisaged the involvement of our Ombudsman in exemption cases. 
That is your conclusion, but I wonder whether the drafters and the 
minister, who I guess is the Attorney General-- 


Mr. Philip: I think that is a key argument in saying 
this committee gets it. If the exemption sections are appealable 
to the Ombudsman, then it is reasonable that the Ombudsman 
committee, which has to review appeals where there is disagreement 
between the ministry and the Ombudsman, should be the committee 
Bhat gets the whole thing. 


Mr. Shymko: That is the normal conclusion. 


Mr. Philip: That is our strongest argument. 
Mri. ohymko:, Exactly. 


Mr. Philip: That is an even stronger argument than the 
fact he is fulfilling an ombudsman's function because they can 
point to the federal government, which has five or six different 
ombudsmen. I think it is a stupid sytem, but none the less they 
can say there is a languages commissioner, a military 
ombudsman--there are three or four of them. 


Mr. Shymko: From a purely layman's analysis of this, in 
other jurisdictions the commissioner can order things; our 
Ombudsman only recommends. By my reasoning, I cannot understand 
why our Ombudsman would be involved in areas where the courts 
eannot even order things. The courts of this jurisdiction cannot 
order anything under these sections; they are prevented from 
making an order. Here we have an Ombudsman who is a legal 
eunuch--if I may use a vulgar term to describe him--who cannot 
order anything, but can only make recommendations; suddenly he is 
given the vast power of ordering in an area where even our courts 
do not have the right to order. 


BO: 50 .a.m.< 


Mr. Philip: He is not ordering. He can only recommend 
and the Legislature orders. 


Mr. Shymko: The exemption sections can go only to the 
Ombudsman for recommendation. 


Meee ehnvilips Yess 
Maetshymkor: (hE (1 thi si justi al recommendation = toywhom) is 
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it? Obviously, to the Attorney General. It is still up the 
Attorney General to decide. 


vr. Philip: The recommendation would be to the 
individual minister. 


Mr. Shymko: If a recommendation-denied case ends up in 
this comaittee and then we go to the Legislature, it makes the 
final decision. We become the Supreme Court in the exemption cases. 


Mr Deb itbps that ds right. 


Mr. Shymko: That is interesting. 1 wonder whether the 
people who drafted this--I think someone should speak with the 
Ministry of the Attorney General. 


Mra Philip: a) doynotiwants tol give: thempagreasongco 
redraft itee That hurts ,ourtcase: 


Muse Shymko:® Iolsiketn ton It tthattdsithevaimpiteaci ony ut 
makes Our case. 


Mr..| Philip: The’ argument»has. toe be, fairly; forecefule; We 
make it in very crude terms: "It is going to be a bureaucratic 
nightmare if two committees are dealing with the same material. We 
will bei tecycling it." 


Mr. Shymko: Exactly. 


Mr. Philip:. Why do that? It makes absolutely’: no sense. 
That is a key argument that will appeal to the guy who does not 
know anything about who an ombudsman is and does not give a damn. 
I am sure all honourable members give a damn about what an 
ombudsman does and recognize that our Ombudsman is doing an 
excellent job, but some may not be as acquainted with the 
tremendous importance of the Ombudsman's function. 


Mr. Shymko: Can I make a final point? If that is the 
case, if that is our interpretation, the commissioner is a junior 
person compared to our Ombudsman. Our Ombudsman, therefore, 
supersedes in many respects and is the final authority in areas 
where the commission is completely deprived of that authority; 
namely, in dealing with the five or six sections here. 


Mr. Philip: That is true of a number of quasi-judicial 
boards. i 


Mr... Shymkota rise ty? 


MreuPhi lip: Yes ss inereésawas eascourt.case: concerning. tne 
Ontario Labour Relations Board recently, which the Ombudsman was 
able to win. He had the power to rule against the decision made by 
the labour relations board. 


Mr. Shymko: I still think we should bring someone from 
the Attorney General's office to clarify this so that we have a 
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Pec perception of the implications of subsections 46(1) and 
46(4). 


Mr. Philip: The Attorney General (Mr. Scott) has his 
advisers. Why do we not use our advisers and ask the Ombudman's 
legal counsel to come and deal with this? 


Mr. Shymko: This is an area where you are involving the 


people who were drafting and who were seeing a direction for that 
Buk". 


Mees Philip: 1-want™our Leral-counsel, 


Mr. Shymko: There is no way you will succeed unless you 
bring them here. 


Mr. Philip: Let us have Mr. Bell take a look at this and 
let us have the legal counsel at the Ombudsman's office take a 
look at it. I do not want the Attorney General's people because 
everybody who drafts legislation has a vested interest in thinking 
that he has done the best possible job and that he has done what 
his minister wanted him to do. 


Mr. Shymko: I feel that the conclusion we have reached 
fweenot ‘the conclusion of the dratters of ‘this bill. 


Mr. Baetz: I agree. 


Mr. Shymko: I am convinced of that because of the logic 
in preventing our Ombudsman from being involved in appealable 
cases. They do not want this guy involved in cases that are 
appealable and then suddenly they give him the right to get 
involved in areas where even the commissioner and the courts have 
no right; I do not think they intended this. 


iimayi be wrong.” but» Il agree with Mr. Philip: Let us first 
have Mr. Bell and our counsel take a look at the relationship and 
perhaps substantiate the conclusions Ms. Madisso has reached. 
However, stage two, and that is the crux, is the Attorney 
General's staff and its explanation of how it sees it. If they see 
it our way, the case is made that it should go before this 
committee. 


Mr. Baetz: I agree with Mr. Shymko's hunch. This is only 
a hunch, but if it says it is unappealable or nonappealable that 
is what it means, period. It does not mean you can appeal to the 
highest authority, the House. That is where a lot of them could 
end up, could they not? That is the final court of appeal in a 
sense, but that is appealable then. I do not know. I have an idea 
that when they said "not appealable," that is what they meant. 


Ms. Madisso: What you might end up with is a much 
broader statement about the jurisdiction of the Ombudsman 
vis-a-vis this legislation, which is that he will not be able to 
interfere at any stage. 
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Mr’. Baetz a> Yess olfeyoulcannotpintertere.withy che 
appealable end or the unappealable end, there is nothing Deuce 


Mr. Shymko: Circumventing the authority of the 
commission all of a sudden by getting another ombudsman, so to 
speak, and involving him and giving him the ultimate authority is 
beyond the rationale and simple, never mind complicated reasoning. 


Ms. Madisso: The other thing I would like to do is 
direct your attention to section 6l OF ChewaCt, whitecnomactuaws.y 
describes what the standing committee on procedural affairs and 
agencies, boards and commissions will be doing vis-a-vis the 
legislation. Do you see any problem with undertaking the kind of 
review they talk about in section 61? That is on page 2 of the 
memo at the top. It is different from the committee and you may 
get some objection from procedural affairs about this. When you 
talk about experience, is this really the kind of experience this 
committee has had? 


Mr. Philip: This committee has had precisely that 
experience. As a matter of fact, that is why we were a select 
committee originally; we were set up to review the Ombudsman after 
the Office of the Ombudsman was established. That is why we were 
called a select committee. It is only recently, because of the 
ongoing nature of our functions, that we became a standing 
comnittee. That point has to be made. This committee was set 
up--it was before my time on the committee--to review Arthur 
Maloney's operation. What was two or three years after it had been 
in operation? 


Mr. Shymko: I think it was three years. 


Mr. Philip: That is why the committee was set up in the 
first place. The argument has to be made that this committee has 
had experience in dealing with precisely this. That is why this 
committee was established and that is why it was a select 
committee rather than a standing committee. Get the original act 
tnat set up this committee. You can quote from it as to how we 
were set up to review the Ombudsman. 


Ms. Madisso: The standing orders. 


Mr. Philip: The standing orders or whatever it was that 
set us up. 


“Ms. Madisso: I just raise it as a possible weakness you 
might get from the procedural affairs committee if you appear 
before it. 


Mc. (Philip: jimthink-tit is) aitstrengtijaeltiguewa e2cod 
argument in our favour. 


Mr. Shymko: When the select committee was 
established--are we referred to in any way? I guess we must be 
referred to in the Ombudsman Act. 


Ms. Madisso: No. 
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Mr. Shymko: We are not referred to in the Ombudsman Act? 
That the Ombudsman brings recommendation-denied cases to a select 
committee? Our act has no reference to us at all? 


Ms. Madisso: I gave you what the act provides. It is on 
page 2. 


Me. onyukos I think you are misunderstanding me. I am 
Poterelerming Eo Bill 34 referring to us; Lam referring to the 
province of Ontario Ombudsman Act. 


Ms. Madisso: At the bottom of page 2, when I quote 
section 22(3), "the Ombudsman shall report his opinion, and his 
reasons therefor, to the appropriate governmental organization, 
and may make such recommendations as he thinks fit," that section 
goes on to talk about, in subsection 4, he may also "report to the 
assembly on the matter as he thinks fit." I think that is the 
reference. 


Mr. Shymko: That is the reference, that he may refer to 
the assembly, which means us. 


Ms. Madiusso: Wes. 


Mr. Shymko: This obviously would require extending the 
mandate of this committee, no doubt in some formal way. There must 
be something somewhere that says what the purpose of this standing 
committee is all about. Is it by statement of the House leader 
when he directs certain things to the committee? 


Ms. Madisso: I think it would be your terms of 
reference; the clerk could tell you. 


la. Iil 


Mr. Shymko: Mr. Philip was talking about the definition 
of the Ombudsman. I would like to know where is there a definition 
Peetinis Standing committee. Is it in an .act or in an order of. the 
House? Where is it? 


Mr. Baetz: You are searching for its legitimacy. 


Clerk pro tem: The committee is set up by order of the 
House. I do not have a copy of the Ombudsman Act here to search 
through it and I do not have a clear recollection of whether it 
tefers to the committee. I would have to refer to the act. 


Mr. Shymko: According to Ms. Madisso, there is no 
reference in the Ombudsman Act to this committee; there is a 
reference to the Legislature, which implies this committee. 
Therefore, if we are to change our inandate, so to speak, it will 
have to be done by order of the House. 


Clerk pro tem: Yes. 


Mr. Shymko: We have to appeal our case to the House in 
some kind of report by this committee. I do not recall the 


O-12 


elements of our report. We just finalized it last week; it is 
senility, old age or something. 


There should be some reference to our request for an 
expansion of our mandate. It would make no sense for us to be 
proponents and advocates of the expansion of our mandate to 
include international human rights violations and to take on such 
a case of international affairs, which for compassionate and 
humanitarian reasons is a very important case we have made and on 
which we have all agreed, but which many of our members will argue 
is redundant when we debate it, and keep quiet on this issue in 
OUT Ste DOT E. 


It is fundamentally important not to limit our discussion 
today of the rationale and the reasons why the Information and 
Privacy Commissioner should report to us, but to put it officially 
in our report to our colleagues in the House. I do not have a copy 
Of the draft ofour reporc, but Tl would like tnrs discussed sand 
perhaps a formal motion put that we should include this request 
concerning the commissioner and Bill 34, and that the procedural 
affairs committee should be replaced by the standing committee on 
the Ombudsman. It may require wording at another meeting of this 
committee to put that addition in our report. However, I am 
appealing to you and to the members of this committee it is 
essential that we have it included. 


We cannot dictate to the House leader or whomever decides to 
expand our mandate with regard to the wording, but some reference 
to our mandate should be made. I wonder whether we have the time, 
in the light of our responsibility to monitor the Ombudsman's 
office. This is a new office. The Information and Privacy 
Commissioner's office is a new office and I have no idea how much 
time it will require to go through the various cases in his 
responsibility. It may be as much time as is required of this 
committee to monitor our Ombudsman. 


If it means the same amount of time, it means doubling our 
time. Can we, as a committee, function in doing this, keeping in 
mind that we also are involved in international human rights 
violations? You are establishing a very large mandate. For 
practical reasons, before we move in this direction, I want to 
consider seriously whether we can handle this area. 


In Mr. Philip's absence, I was suggesting that in our report 
we should perhaps make reference to our concern about being the 
ultimate body of appeal or the standing committee to which the 
commissioner will be referred. There is no reference to it in our 
LEDOLe. 


Mr. Philip: I think that is counterproductive because we 
are asking for the authority and one voice, and then saying, ‘My 
goodness, now that we have this authority, or if we get this 
authority, we may not be able to do it." 


I think the Ottawa bill, the federal government bill 
introduced by the federal Liberal government, is a better bill 
than this one. Having said that, the experience in Ottawa is that 
there are not all that many cases. Part of that may be because it 
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rs betterstepisilation, but the work load of the *infornation 
Commissioner of Canada is not very large, as I understand it. That 
was research information I had last year when I was drafting my 
bill. I have not had a chance to follow up, but my understanding 
is that the volume is not all that great. 


If you divide by at least four, the volume in Ontario will 
not be‘all that great. If *you"asstme’ that a lot of the cases aré 
resolved, and, furthermore, if you believe in the present 
government's policy of openness and freedom, then you can assume 
there will not be very many cases. The Opposite view is the 
cynical view, or if you want, the more realistic view, that one 
reporter took when I was discussing it with him this morning. 


He said some civil servants will use it as an excuse to say, 
"No, I am not going to give you any information,'' and let the 
information commissioner decide whether yOu, Nave a righeito: this 
or not, as a way of delaying things for a period of a year or 


whatever and holding up things to a point where the information is 
no longer relevant. 


I prefer to be more optimistic and say we will not getevery 
many cases but let us see. If it becomes too large a role, perhaps 
we would have to look at the possibility, since we have two 
additional functions, this one and human rights, of having 
subcommittees of the comnittee to deal with them. One could 
concentrate on the freedom of information stuff and the other 
could concentrate on the human rights stuff. 


I do not think we should make arguments for the guys on the 
other side. If we run into problems, we could share the problems, 
but let us not make arguments in their favour. 


Mr. Shymko: All I am saying, Ed, is that our colleagues 
will receive the report of this committee in which we request an 
expansion of our mandate to deal with international human rights 
violations. It is a special report and it will probably be debated 
chis “spring. 


If we have a concern for a domestic area, namely freedom of 
information, it would make a great deal of sense that there be a 
reference to this in our report to our colleagues. There is not 
now, or I do not think there is. Do you recall last week when we 
were drafting-- 


Mr. Philip: -No, because we had not decided on this. 


Mr. Shymko: Exactly. That is all I am saying, Ed. We 
should decide today whether to include this concern and this 
request in our report to our colleagues in the House, and I think 
we should. 


Mr. Philip: Since what we are presenting to the standing 
committee on procedural affairs and agencies, boards and 
commissions should not be more than two pages, it should be fairly 
simple just to drop this matter into the report. We could say, 
"The committee was also concerned about freedom of information and 
made the following report to the procedural affairs committee on 
such and such a date, ' and then just pop that in. 
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Ms. Madisso: That will be in the section on freedom of 
information in your report? 


Mrs Philips, Yes'.sledosnot thinkyy ousneedytosrewmitemit. 
Just put in whatever we say. 


vir. Shymko: We'should try to put! our caseasuccinctlyaby 
arguing the page 3 reference of our interpretation of the 
involvement of the Ombudsman under the Ombudsman Act. It is the 
only case, because arguing other jurisdictions may complicate 
things. We may expand on the fact that we have had experience and 
we have dealt with monitoring cases, etc., but the real crunch is 
right here in the reference to the appealable and unappealable 
provisions. 


Mr. Philip: We will have to check that out. 


Mr. Shymko: Unless we sit down with the Attorney 
General's staff and John Bell we may be cornering ourselves, 
because it may not be the intent of the drafters of this bill. 


Vite | Olarins 


Mr. Philip: The reportuwiil stand’ withoutsthateit need 
be. If it was not their intent and if they are going to plug the 
hole, our report still stands. The report can be prepared and that 
can be our last argument and it can be checked. I also suggest 
that Merike consult with someone such as Alan Borovoy who I am 
sure is very well acquainted with this bill by this time. 


Mr. Shymko: I want to reiterate that we can get Alan 
Borovoy and we can get Walter Tarnopolsky and a lot of outside 
people who are specialists in this area, but it is incumbent upon 
us to ask the people who drafted this bill, mainly the Attorney 
General's staff, for their interpretation and attention. 


Mr. Philip: Rightsnow, though; our problem is one)of 
logistics. Merike cannot do this in 24 hours. It will take some 
time. Bell is out town. When do we have to-- 


Ms; Madisso:, lowant.to,consult, with, Johns tisosly tha nket he 
Suggestion that we review this with him is a good idea. 


Mr. Philip: When are we likely to appear before the 
procedural affairs committee, Doug? What is the schedule? 


Clerkepro tems Igdornot, knows liwid@® findeoute 
Mr. Philip: That is key because I would hate to have us 
go through all this work and then find out that we cannot appear 


because their hearings are over. 


Mr. Mancini: Their hearings are next week. Is next week 
March break? 


Mr. Philip: No, it is the week after. 


Mr. Shymko: We had three weeks scheduled originally. 
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Mr. Mancini: We have hearings next week, we do not have 


hearings during the March break and we are travelling the week 
after that. 


Mr. Philip: You are on the procedural affairs committee? 


Mr. Mancini: That is correct. We travel the week after 


Be March break and we have hearings in Toronto the week of March 
24. 


Mr. Philip: On the freedom of information bill? 


Mr. Mancini: I have not seen the exact itinerary, but I 
think we are going to do something about it. I am not sure 
exactly. Our committee discussed that bill and at the time we felt 


we would have great difficulties fitting it in with all the other 
work we are doing. 


Mr. Shymko: That is good. 


Mr. Philip: That works to our advantage. Would you, or 


perhaps we should do it formally through the chairman, at least 
advise them? 


Mr. Mancini: The clerk should advise them. The clerk 
should advise Smirle Forsyth. 


Mr. Philip: We are counting on you to argue our point in 
that committee that we at least get a hearing some time after the 
March break so we can get our act together. 


Mr. Mancini: The clerk should also make the request. 


Mr. Baetz: I wonder whether the first step should not be 
for Merike, very informally and without showing her hand too much, 
to have a little chat to see exactly what these people meant about 
the Umbudsman's role here. As I read it, in one section the 
Umbudsman is ruled out of this thing explicitly and in another 
section he is ruled out implicitly. Without saying the committee 
feels it should have a role, you could explore a little. 


Ms. Madisso: With the Attorney General's staff? 


Mr. Baetz: Yes. Find out what role, if any, they think 
we should play in this. If we know that, we will know how to move 
ahead. I nave an idea that in the minds of the drafters, the 
Ombudsman was not supposed to play a role here at all. 


Mie onymko: (hsamesurey, yes. 


Mr. Chairman: I have just been informed that the 
procedural affairs committee is dealing with Bill 34 on March 25, 
Eoeand 27. 


tir. Sheppard: That gives us time to look at it. As 
Reuben says, if Merike will have a look at it, we may have time to 
have a look at it before we ask to go to the procedural affairs 
committee. 
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Mr. Baetz: You can be very innocent in your request for 
some information about and idea of what they mean here, especially 
in this one. In the’one section it is very explicit that we are 
not involved, but what do they mean in the other? If they say, 
"That simply means unappealable means unappealable. It means you 
are out of it," then we know what our approach to the procedural 
atiairs committee will be. 


Mr Philips Thesoniycotheragmatter mM smtnats wesw bie have 
time to have the report back prior to making the presentation. We 
are sitting before that, are we not? I do not have my schedule 
here. 


Mr. Chairman: We have informed the whips that we would 
Likelco' ish tony Apis eal eee andes. 


Mr. Philip: When is the procedural affairs committee 
sitting onvthis *bivi? 


Mr. Chairman: They are sitting the week previous to that. 


Mr. Philip: A draft should be sent out to all members of 
the committee, but perhaps a subcommittee should be appointed to 
go over it and to make the presentation. The chairman and a member 
of each caucus could be the ones who do the presentation. Does 
that seem reasonable to you? 


Mr. Mancini: I do not know. I am not a full-time member 
of this committee and I would hate to commit my full-time 
colleagues who have serious responsibilities to this committee to 
anything at present. 


Mr. Chairman: Mr. Morin is a member of the procedural 
affairs committee as well. 


Mr Mancini: 6S0 sseMr jeNewman: 
Mr. Shymko: What have we decided, Mr. Chairman? 
Mr. Chairman: That is what 1 was wondering. 


Mr. Baetz: Our number one step should be an exploratory 
visit by Merike soon. It could be as simple as a phone call to the 
right person who knows what the intent was. 


Mr. Shymko: If I may follow up on that, if the 
interpretation from the Attorney General's office is similar to 
yours, Merike, I think that would immediately warrant a meeting of 
this committee, preferably when our counsel is back from his trip. 
It would also warrant a meeting with the Attorney General's staff 
to record that interpretation formally and to make a case for us. 
As suggested by Mr. Philip, a subcommittee could then meet and 
draft that in whatever shape or form. We should include this in 
Our report and make a case before the procedural affairs committee. 


Mr. Philip: We can work out some of those arrangements. 
Why do we not go in camera and work out some of our strategies in 
terms of the presentation? Would that be okay with the committee? 
We have dealt with our concerns on the record. 


Mr. Shymko: I 
to say before we go 


Mower Lips 1 
discuss. 


Mr. Chairman: 
camera? 


Agreed to. 
Mr. Chairman: 


The committee 
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wonder if there is anything else we want 
in camera on this issue. 


do not think we have anything further to 


Is the committee in favour of going in 


Then the committee shall go in camera. 


continued in camera at 11:18 a.m. 
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Tuesday, April 1, 1980 


The committee met at 10:15 a.m. in committee room l. 
ORGANIZAT LON 


Mr. Chairman: Now that we have two representatives from each party, 
we can begin our deliberations. I am informed by the clerk tnat, tnis being 
April 1, we nave to approve tne reappointment of our solicitor. 


J Mr. Pailip moved tnat Mr. John Bell pe retained as committee solicitor 
tor another year. 


Mr. Pnilip: Call the question. 

Mc. Chairman: All in favour? 

Mr. Bell: No debate on tnat. 

Motion agreed to. 

Mr..Chairman: Now I can sign tnis document. 

Mr. Bell: I want tne name of tne man who said April fool. 
Mr. Chairman: I now call.on our solicitor, mr. Bell. 


Mc. Bell: Members, before we get into the business of tne aay, let 
me give you an overview of the next tnree days. You should all have before you 
a single-page agenda whicn has tour items on it for your consideration and 
completion. There are actually five items, put tne fiftn is implicit in tne 
first two items. 


Dr. Hill tabled with the Speaker of tne House last month two special 
reports, being two recommendation-denied cases. They are referenced as items | 
and 2 on the agenda. The schedule is as follows: Item | dealing witn a Mr. F, 
wnich is a matter involving tne Ministry of Health, will be considered by you 
today. It is intended after tne public session tnat you adjourn in camera and 
deliberate your decision. If a decision is readily forthcoming, the intent is 
to announce it later today. That same format will apply tomorrow to the second 
item, wnich is a matter involving a Mr. R and concerning the Ontario Nortnland 
Transportation Commission. RKepresentatives of tne commission are scheduled to 
appear before you tomorrow morning. Ihose two items should take most of today 
and tomorrow. 


It is intended that items 3 and 4 on the agenda will be dealt with 
initially tomorrow afternoon, if time permits, or certainly on ‘Thursday. 
Implicit in icem 3 will be a report from tne subcommittee concerning the 
freedom of information act matter wnicn is pending. In any event, wnatever 
Temains to put the final touches to tne 13tn report will be done within three 
days, so it can be printed and tabled witnin the next week. 
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Item 4 is a matter Mr. Hayes raised with us the last time we met. we 
nave to take a couple of steps back on that and redefine the particular matter 
we were talking about and give it some further consideration. We also have to 
make some reference to it in tne 13tn report. 


There is a fifth item, and that is within tne three days, tim 
permitting, you will complete your report of the items on this agenda, and 
particularly special reports on items 1 and 2. Then that report can be printed 
and tapled concurrently with tne 13tn report so it sits on Orders and Notices 
with whatever priority it has or whatever backlog is anead of it. 


Unless there are any questions, I propose to get into tne first item of 
business. 


Mr. Chairman: Are there any questions? If not, proceed. 
10:208a-m. 
REPORT, COMPLAINT OF MR. F 


Mc. Bell: Mr. Reid and Mr. LeNeveu, will you come forward and take a 
place before the committee? Mempers of the committee, permit me to introduce 
Ron LeNeveu, assistant deputy minister of Health, and Randy Reid, also an 
assistant deputy minister of Health. Gentlemen, for tne record will you give 
the particular department or division witnin the ministry over whicn you nave 
responsibility? 


Mr. Reid: I am assistant deputy minister, institutional healtn. 


Mr. LeNeveu: I am assistant deputy minister, sdministration, finance 
and health insurance. 


Mr. Bell: These gentlemen nay be assisted, if necessary and 
appropriate, oy Perry Brodkin, who is a memper of the legal department of the 
Ministry of Healtn and woo is also in attendance today. 


The clerk, Todd Decker, should have placed pefore you already a brief of 
materials that are relevant for your consideration of tnis item and that nave 
been arranged in appropriate order to permit you to review tnem as may be 
necessary tar .ughout the imrning. Wnat I propose to do with tnis case is to 
take a little more time with tne Omoudsman's office in going througn the 
material, not so much for detail as for identification, to review for those 
who have seen it before and to introduce to those who nave not seen it before 
the process from tne initial receipt of the complaint to the various stages of 
tne Ombudsman's investigation and the process resulting in tne report witn the 
recomnendations and following. 


Permit me to introduce Dr. Hill's representatives. You know Eleanor 
Meslin, who has appeared before you before. Witn Mrs. Meslin is Gail Morrison, 
who is Dr. Hill's director of investigations. 


May I just spend a little time before I give the matter over to Mrs. 
Meslin and Gail Morrison? First, you all have the document before you on Mr. 
F. The first document of interest and relevance is the synopsis at pages 1 and 
2. By way of explanation, because of the timing of the tabling of the report 
with tne Speaker and your scheduled hearings, there was not an opportunity for 
tne Ombudsman or the Ministry of Health to complete the synopsis process, so 
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that what you have on the first two pages is the Onbudsman's version of tne 
Synopsis. As I understand it, mrs. Meslin, there is a response synopsis tnat-- 


Mrs. Meslin: The Tesponse synopsis was included in our copy of this 
grey-covered report that all of you snould nave, and tnat synopsis is there 
towards the end. 


Mc. Bell: The ininistry's? 


Mrs. Meslin: Yes. Tne very last item. There is a letter from the 
Ministry of Health referring to it on the very next page. It is entitled 
"Synopsis." 


Mc. Bell: The problan is that I do not want everyone to be look ing 
at three or four different sets of documents. Is there a way we could quickly 
have that document photocopied py tne number of-- 


PewsPhilip: All ot*us have it. 


Mr. Bell: All rignt--all of us except counsel. Maybe we could have a 
couple of extra copies taken. 


Mrs. Meslin: We have some coming. 


Mr. Bell: Some do not have one. We had better have some copies 
available. 


5 Meinbers will recall that on otner occasions, and when time perinits, both 

the Ombudsman and tne governmental organization were able to review and 
discuss a suostantial part of any recoimendation-denied case from tne 
synopsis. It serves as an agreed statement of facts and issues and generally 
gives an accurate overview of poth--I will use tne word "sides''--sides' 
assessment of what is and is not relevant. We do not have that luxury with 
this case, or pernaps witn tne other one tomorrow, but we have something that 
is almost as good. 


Woat I suggest will happen when we get into a discussion of tne relevant 
issues is tnat Mrs. Meslin and Gail Morrison will probably review for you the 
Qnbudsman's position from their synopsis. Mr. Reid and Mr. LeNeveu may well 
review for you from their synopsis, perhaps with some additional documentation. 


Having said tnat, Mes. Meslin, who is going to be speaking to this on 
Dr. Hill's benalf? 


Mrs. Meslin: MS. Morrison will, but I nave a few opening comments 
that Dr. Hill has asked me to make. 


Mc. Bell: Can you proceed then? 


Mrs. Meslin: Conmittee members, Dr. Hill has asked me to represent 
him in your deliberations over the next few days. 


As you are aware, we are asking you to review two special reports on 
matters in woich tne governmental organizations involved have declined to 
implement the Ombudsman's recommendations. In each of these matters, there is 
sane special urgency. In the matter of Mr. F, there is a June 1986 expiry date 
on his offer to purchase a licence. Mr. R wishes to retire in the near future. 
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Once he retires, he cannot make the pension fund contribution that is the 
subject of our recommendation. I will deal priefly witn Mr. F at tnis time and 
comment on the case of Mr. R tomorrow. 


The Ministry of Health has denied Mr. F's request to transfer a licence 
from one municipality to anotner. This licence would give Mr. F tne Ontario 
healtn insurance plan billing privileges ne feels are necessary to provide 
physiotherapy services to the area in whicn he wishes to locate. As I have 
noted, Mr. F's otfer to purchase the Licence will expire in June. Once the 
offer has expired, the question we ask you to consider nere will be moot. 


To assist in your deliberations, my director of investigations, Gail 
Morrison, will outline the details of this complaint and will answer any 
questions you may nave. She will be assisted by Joy Van Kleef, assistant 
director, social benefits team, and Michael Zacks, our general counsel. The 
Ministry of Health will then present its position. If at the conclusion of the 
ministry's presentation there is further information you wish us to provide, 
we will be pleased to do so. 


On benalf of Dr. Hill and his staff, I wisn to express our appreciation 
to the committee members for making time in their busy schedules to consider 
these special reports. In cases sucn as tnese, it is toe Ombudsman's opinion 
that justice delayed may pe justice denied. He is very pleased that through 
the mecnanisin of special reports, he may pring matters such as these to your 
attention. 


May I turn it over to Gail Morrison now? 
LO530 cam. 


Mr. Bell: Ms. Morrison, pefore you begin, I have alerted you before 
today to the format I wanted the committee to adopt in this case, wnich is a 
more deliberate than usual review of the documentation. Before we start that 
review, it would be helpful for members of the committee if you could, using 
either the synopsis or any other document in the material you consider 
relevant, give the committee an overview of the facts and tne issues you 
believe to pe relevant and the substance of the Qnbudsman's recommendations. 
That is the old trick of telling people wnat it is you are going to ask for, 
doing it and chen telling them again at tne end wnat you asked for. We can 
zero back in on those matters wnen we get to the actual subsection 22(3) 
report. 


Ms. Morcison: The issue in this case is tne ministry's refusal to 
allow Mr. F to transfer a licence to practise pnysiotnerapy to whicn Ontario 
healtn insurance plan billing privileges attach from one municipality to 
another. The issue is a very simple one and our presentation this morning will 
be brief. 


Mc. F inquired as early as 1980 about the possibility of this transfer. 
At that time, there were discussions under way between the Ministry of Health 
and tne Untario Physiotnerapy Association to arrive at a 'nutually acceptable 
policy for funding private physiotherapy services in tne province." From 1980 
onward, ir. F continued nis efforts to be granted the transfer of tne licence. 
In 1983, he was denied it by the then Minister of Healtn, who outlined the 
ministry's policy on the matter. Mr. F then complained to the Umbudsinan. 


Tnroughout our investigation, tne ministry nas maintained its position 
that the area to wnich Mr. F wishes to transfer is not an underserviced area 
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and therefore it will not allow the transfer. During our investigation, we 

have attempted to determine wnether tne area is underserviced and wnether the 
ministry's refusal is reasonable. It was the Ombudsman's conclusion at tne end 
of our investigation that the ministry had unreasonably refused this transfer. 


We have gone through our usual process of making the ministry aware of a 
possidle conclusion and recommendation whicn mignt adversely it. In response 
to that, the ministry still maintained its position that this transfer of 
licence should not be allowea. It tnen went to the final report. As Mr. Bell 
has pointed out, because there was a short time, the usual response to such a 
report was received very recently. I would point out tnat tne ministry's 
position on tne synopsis is available in tne back of your grey book. When you 
go through tne materials, you may wisn to nave its synopsis available as well 
as ours. 


As I say, tne issue is fairly straightforward. I would like to take you 
througn the documentation you nave so you can see the process through which 
our investigation proceeds. In your background materials, the first page is 
the synopsis, as Mr. Bell pointed out. That is our synopsis; it is not an 
agreed synopsis. It must be read in conjunction with the one in the back of 
the special report. 


Mr. Bell: I believe it would be helpful to the comnittee if you 
spent a couple of seconds on the facts you nave set out on tnat first page. 
The committee can tnen keep those in mind wnen it goes througn the other 
material. 


Ms. Morrison: The packground facts to this case involve the 
ministry s policy towards OHIP ovilling privileges for physiotnerapists. 


In 1964, as you can see from tne synopsis, the government instituted a 
comprehensive, prepaid physiotherapy plan for all Ontario residents. 
Physiotherapists were invited to apply for licensing and were then listed in 
schedule 9 of the Healtn Insurance Act as licensed physiotherapists for wnom 
OHIP billing privileges existed. 


After 1966, no new applicants were given billing privileges for 
physiotnerapy. Physiotherapists may purchase an existing licence in the same 
general area in wnich tne practice is at present, but that is the only way in 
wnich private practice pnysiotnerapists can obtain OHIP billing privileges. 


Mc. F wishes to purchase such a facility; it has OHIP billing 
privileges, but he wishes to transfer them to another area. The ministry 
decided not to permit tnis transfer unless it could be demonstrated that the 
municipality to which he wished to transfer was underserviced with respect to 
outpatient paysiotherapy services. 


In 1981, a joint committee of tne Ministry of Health and the Ontario 
Physiotherapy Association did a survey to identify underserviced areas. It 
identified the county in whicn Mr. F's facility would be located as 
underserviced. It also recommended the encouragement of private practice in 
that area. There is no private licence facility in that county. 


The complainant has support from the conmunity for his application. We 
Nave received letters of support as well as copies of a petition supporting 
Mr. F's transfer. At the conclusion of our investigation, the Ombudsinan 
Concluded that the ministry had unreasonably omitted to follow the 
recommendations of the joint comnittee to assess outpatient physiotherapy 
heeds. 
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Mr. Bell: Could we move off that for a while? We can get back to it 
after we go tnrouga the documents. 


Ms. Morrison: Sure. 


Mr. Bell: The third page is a statement of the legend naming the 
players to tnis piece. There is nothing terribly relevant further on that. 


Ms. Morrison, you confirmed page 4 as the letter of transmittal from Dr. 
Hill to the Speaker, and its relevance is that the Ombudsman Act is the act 
tnat places tne matter before tne Legislature, tnereby kicking in this 
committee's terms of reference. You are on side in that way. Can you identify 
page 5 for tne committee? 


Ms. Morrison: Yes. This is an interview summary. This was the first 
document on our file with respect to mr. F's complaint. Mr. F was interviewed 
in September 1983, as you can see, and the interviewer at our office then 
compiled this summary of the interview. Attached to that, as pages 6, 7 and 8, 
are documents that the complainant, Mr. F, supplied at the time of the 
interview. Those have been attached for your information. 


Mr. Bell: Can we pin down the chronology a little imre? He 
complained to your office in September of that year. Pages 7 and 8 are a 
letter from Keith Norton, then the Minister of Health, to Huzn O'Neil, 
presumably the complainant's member. Is that correct? 


Ms. Morrison: Yes. 


Mr. Bell: In July 1983, ne speaks of a wisn to purchase the facility 
in question in the past tense. Can you tell us exactly when tnis gentleman 
negotiated for the purcnase and transfer of the licence and wnen he first 
sought a transfer from the ministry? 


Ms. Morrison: His very first inquiries are spoken to by the letter 
on page 6. He inquired of the Ministry of Health at that time. That was 
February 8, 1980. Between then and 1983, he negotiated for the purcnase of the 
licence. At tne time, July 1983, he was being assisted py his MPP in his 
request for tne transfer. When that refusal was received, he came to our 
office in September 1983. 


10:40 a.m. 


Mr. Bell: All rignt. let us stay witn page 6 for a moment. It speaks 
to discussions between tne Ontario Physiotnerapy Association and the 
government as for the delivery of sucn services in Ontario and talks about an 
expected policy. The last sentence in the second paragraph says, "We cannot 
consider any new private physiotherapy services for billing privileges until 
then,'' and then talks about further discussions and submitting a further 
application. 


I take it that prior to 19380, ne submitted sometning tnat somebody calls 
an application. He nas been told of ongoing discussions between his 
representative group and the government and that until some result is obtained 
fron tnose discussions, i.e. policy, there will not be any consideration Ziven 
to new private services for billing privileges in Untario. 


Ms... Morrisons sIhabisecorrect. 
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Mc. Bell: Is that wnat you believe ne understood to be the 
ministry's position up until tne time he complained to your office? 


Ms. Morrison: Following that letter to him in 1980, the joint 
committee of the ministry and tne physiotherapy association was set up. At 
that time, tnat committee was looking into the whole policy. That committee 
did a survey to determine whicn areas of the province were underserviced, and 
it was at that time that the ministry's policy was firmed up with respect to 
granting OHIP billing privileges only in underserviced counties. 


Wnen Mr. F came to our office, that policy was already in place. Mr. F's 
contention was not against that policy, but that this was an underserviced 
area to whicn he wished to transfer and therefore it was unreasonable for the 
ministry to refuse nim. 


Mr. Bell: This is an important point. Your office concludea tnat the 
complainant understood and was told there was then a policy of the ministry 
that permitted the transfer of such a billing licence, but only to areas 
within Ontario that were deemed to be underserviced. 


Ms. Morrison: At tne time he caim to our office, he had that 
decision. If you go to page 9, you will see the first part of our process. 
Once we have received a complaint and determined that it is within the 
QOmbudsman's jurisdiction, the Ombudsman must notify the governmental 
organization involved of the essence of tne complaint. It is our practice to 
give the ministry or organization involved an opportunity to respond to tne 
summary of tne complaint, as set out on page 9, before we initiate our 
investigation. 


Tne initial process is tne letter to the ministry. A response is 
received fron the ministry, which you will see on page-- 


Mr. Bell: Before you leave the letter of December 2, starting at 
page 9, this letter usually has a nickname, the 19(1) letter, which refers to 
the section of the act tnat requires the Onbudsman to notify the governmental 
organization involved, in writing, of his intention to investigate. As you 
said, you have included in that procedure, with the giving of this letter, the 
invitation to the governmental organization to then respond to the complaint 
as you nave set it forth. 


Ms. Morrison: That is correct. 


Mr. Kell: Can the committee take it tnat tne Onpudsman's assessment 
and conclusion of the complaint is as set forth in the two indented paragraphs 
mae pagel of this letter? 


Ms. Morrison: Yes, those are tne contentions of tne complainant. Ar 
this stage, tne Ompudsman has inade no judgement about these contentions. ‘They 
are set out as the complainant contends for the ministry to review. 


Mr. Bell: Let us stop tnere for a moment. In the first full indented 
paragraph, tne complaint is that he entered into an agreement with Ms. A to 
purchase the physiotherapy facility, which nas OdIP billing privileges, in 
this Ontario community. 


Ms. Morrison: That is correct. 


Mc. Bell: The iainistry nas denied tne complainant's request to 
transfer that billing privilege to his facility, which is in an urban 
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community in eastern Ontario. In the second paragaph, you record wnat the 
complainant's contention is as of tnis time, that the ministry's decision to 
refuse the transfer is unreasonable. Then he gives the reason, that Hastings 
county has been identified by a joint committee as being underserviced in 
respect of OHIP-supported outpatient physiotherapy facilities. He is saying to 
you upon the initiation of the complaint tnat he complies witn the policy. 


Ms. Morrison: That is correct. 


Mc. Philip: I have a question. I want to make sure I understand what 
happened between February 8, 1980, and December 2, 1983. Do you agree that 
implicit in the last sentence of the second paragraph of the letter from 
Gerald Gold on February 8 is the promise tnat after the study has been done 
there will be consideration of this application? 


Ms. Morrison: Certainly, they are not going to consider it before 
then, and it appears from that sentence tnat once the review nas been 
completed, they will give consideration to nis application. Otherwise, it 
would not make sense for them to sugzest tnat he make a further application. 


Mr. Philip: Between that and tne letter from the Ombudsman of 
Decemper 2, 1983, a study was done and made public. 


Ms. Morrison: Yes, a study was done by the joint conmittee. 


Mr. Pnilip: In that study there was no change in policy that would 
prevent someone fron transferring an operating authority, or whatever you want 
to call it, a licence, from one jurisdiction to another. The policy that was 
in place was continued, namely, that there would nave to be a proven need for 
additional private pnysiotherapy facilities in tne area in wnich tne licence 
was applied for or transferred to. 


Ms. Morrison: That is correct. 


Mc. Philip: Thank you. 


Mr. Bell: Ms. Morrison, I thinx we are now on page 1l. 


Ms. Morrison: That is right. Page 1l is the response from the 
Ministry of Health to the 19(1) letter. The ministry stated it had advised Mr. 
F that it would consider a transfer of the licence if the facility stayed in 
the comaunity for wnich it was Licensed. However, the letter said, "in 
accordance with the ministry's policy, transfer of OHIP billing privileges 
fron tne facility's location as listed in schedule 9...to another location 
outside that municipality is not permissiple unless it can be demonstrated 
that tne area is underserviced."' There is tne ministry's statement of tne 
policy to wnich I referred. 


Mc. Bell: The ministry's position is also set forth in the next 
paragraph, wnich applies the general to the specific. We will ask Mr. LeNeveu 
and Mr. Reid to comment, but you can tell me. Did the Qnbudsman take from this 
response that the individual's specific application had been considered 
against the policy and in the circumstances of tne two communities and that a 
conclusion nad been reacned that the community to which he wanted tne transfer 
made was adequately serviced with respect to insured physiotherapy services? 


Ms. Morrison: ‘hat is correct. 
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‘Mr. Bell: All right. Is tnere anything else in tnat letter you want 
to bring to tne comnittee 's attention that the Qnbusdnan may nave considered 
relevant tor the purpose of his investigations? 


Ms. Morrison: Yes. In the next paragraph, tne ministry says: 'The 
municipality of Belleville currently nas a reasonable level of insured 
Outpatient ponysiotnerapy services available through the Belleville General 
Hospital.'’ That is the very bottom paragrapn of page 1l. In the course of our 
investigation, it was necessary for us to consider what ''a reasonable level" 
might be. 


Mr. Bell: To assist the members of the committee, you can confirm 
that as of tnis date, and I believe tnroughout tne relevant period of this 
complaint, all the pnysiotherapy services in Belleville were located in the 
Belleville General Hospital. 


Ms. Morrison: Yes. 


Mr. Bell: All right. That is another way of saying there were no 
private physiotherapy services with OHIP billings. 


Ms. Morrison: That is correct. 
10350 a.m. 


Mc. Shymko: May I have that qualified? According to page 12, there 
is a home care program as well as a general hospital employing nine full-time 
physiotherapists. Tne home care program employs tnree full-time people. I 
wonder whether this home care program refers to what is said in tne second 
paragraph on page 8, ''...nospitals are free to make arrangements with 
physiotnerapists in their communities to provide outpatient services." Is 
there such an arrangement between a private physiotherapist and a nospital 
where the private pnysiotnerapist provides the outpatient services? Is that 
what is meant by hone care? Is the nom care delivery program delivered by 
private home care? 


Ms. Morrison: I understand it to be in association with the hospital 
as well. 


Ms. Shynko: In association witn the nospital. but these are private 
physiotherapists woo make an arrangement. According to page 8, they make an 
arrangement with a hospital and they can carry on this practice and obviously 
charge it to the Ontario nealtn insurance plan. 


Ms. Morrison: As I understand it, tney are employed by the home care 
program. It is not a private practice. 


Mc. Soynko: Tney are employed. 


Ms. Morrison: The now care program employs three full-time and 
tnree part-time physiotherapists. 


Mc. Soymko: I do not understand what it says on page 8, 
"...hospitals are free to make to make arrangements witn physiotherapists in 
their coumunities....'' My understanding is hospitals are tree to make some 
form of contractual arrangement witn private physiotherapists in their 
communities to provide outpatient services. I wonder whether that nas been 
explored in any way or whether that suggestion nas been made to Mere. 
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Ms. Morrison: I do not tnink the suggestion has been made to Mr. F 
because he does not wish to work as an employee at the nospital. He wishes to 
transfer the pilling privileges of a private practice. As I understand it, the 
home care program is not private practice as sucn. 


Mr. Soyimko: That is my question; it is not private practice. when 
one speaks of an arrangement with a nospital, one does not become an employee 
of the hospital; one has some arrangement. I guess flexible arrangements could 
allow for a private physiotherapist to work for an outpatient service, but 
still be a private operator. 


Ms. Morrison: Not without billing privileges. 


Mc. Shymko: I am confused by that flexibility. One speaks of 
flexibility on page 8 and I am completely confused by that. 


Mr. Bell: We can do it one of two ways; eitner tney address it now, 
or they note it and address it when it is tneir turn. I prefer the Latter if 
it is all rignt with you. 


Mc. Philip: I have a question, Ms. Morrison, that I also hope the 
ministry will address later. Do you see a contradiction in tne December 21 
letter between the last paragraph on page | and the third from the pottom 
paragraph on page 2, whicn is page 12 in our reference? How can the 
municipality of Belleville have "a reasonable level of insured outpatient 
pnysiotherapy,'' and then you say on tne next page that you are going to get 
additional funds for physiotherapy? If you nave a reasonable level of care, 
wny do you squander money buying additional care? The two paragrapns seem in 
contradiction. 


Ms. Morrison: Yes, mr. Pnilip, I was g0ing to get to that. 


Mr. Foi lip: am sorry. 


Ms. Morrison: h page 12, there are a couple more points I want to 
point out in the ministry's response just before I get to your point. The 
first is in the second paragraph on page 12. The ministry has said, "approval 
of the transfer of pvilling privileges to Mr. F's facility in Belleville would 
generate an increased volume of claims to OHIP, wnich would impose an added 
burden to the ministry's financial resources." 


Tne complainant, of course, contended that it did not matter where the 
pills came from, tnat tney were the same bills and that this would not add to 
OHIP's liability. 


Mc. Bell: Wnat do you say ‘to tnat? 


Ms. Morrison: I think he is correct in that. I certainly do not 
think it makes a difference whether tne OHIP billing is in one comnumity or 
another in terms of the volume of OHIP claims. 


Mc. Bell: There is sometning missing in that equation. You are 
assuming by tnat that the same people in both communities are going to be 
using the service, are you not? 


Ms. Morrison: No, I am assuming that ne can do about tne same amount 
of work at one facility as at another. 
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Ms. Morrison: Whether he would nave more patients? Is that the 
question? No, I do not know. 


Mr. Snyinko: May I ask for clarification once again? You could apply 
tne same logic to cut the number of doctors graduating from our medical 
institutions. In otner words, tne more doctors wno graduate and open up 
facilities, tne more claims tnere are to OHIP. Is it logical to assume tnat? 


Ms. Morrsion: It would be logical. We are not talking about a new 


OHIP billing privilege nere. We are talking about a transfer of an old OHIP 
billing privilege; that is quite different. 


Mc. Snymko: But it is moving a new operator, be it a doctor or 
physiotnerapist, into an area. when a new doctor or physiotherapist opens up 
his own clinic, witn the doctor, we say, yes, there are more claims to OHIP. 
Would not the same logic-- 


Ms. Morrison: Then there could not be claims at tne otner facility. 


Mc. Philip: Following tnat logic, they would be less than at the old 
clinic. 


Mc. Bell: Wait a minute. In fairness to tne ministry--and I know Mr. 
Reid and Mr. LeNeveu will address the point--the paragraph does not say tnere 
will be an increased burden on OHIP. It says there will be an "added burden to 
the ministry's financial resources." I understand you agree with the 
complainant's position. No? Wnat you are going to hear, when the ministry 
addresses it, is a discussion on the global budget of tne Belleville General 
Hospital for physiotherapny and the impact of private pilling privileges in 
the same community. We can leave it at that for now. 


Ms. Morrison: That is true, Mr. Bell. That orings us back, tnough, 
to the point that was just raised about tne expansion of facilities in tne 
Belleville area. Tnat may be very true, but they will argue tnat, naving these 
services in tne Belleville area, they inust then use them, in other words, not 
give Mr. F nis licence. As you can see, at the time of this response they were 
just tnen expanding Belleville. 


Mc. Bell: You put your finger on a key issue. It depends on wnen one 
examines the circumstances. 


Mr. Cordiano: This is December 21, 1983. Wnen did Mr. F make nis 
request? 


Ms. Morrison: His first request was pack in 1980. 

Mc. Cordiano: Virtually tnree or four years have elapsed. 

Ms. Morrison: That is correct. 

Mr. Cordiano: Then the decision was not made at tnat time? 

Mc. Sheppard: What is your distinction among the home care program, 


the Belleville General Hospital and the doctor? Was there any relation here, 
from your point of view? 
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Ms. Morrison: As far as Mr. F is concerned, his request was to 
purchase private practice OHIP billing privileges. The home care program, as I 
understand it--and I think the ministry is going to speak to this--is for 
physiotnerapists. Mr. F wishes to have a private practice of physiotherapny. 
There is a difference. 


Mc. Sneppard: Maybe I have the wrong definition of a nome care 
program. I tnought that to get nome care you had to go througn your local 
doctor, not tnrougn the general hospital. Is this correct? 


Ms. Morrison: I am sorry, but I am not sure of the details of the 
home care program. I am sure the ministry will be able to answer tnat when it 
comes uD. 


Mr. Soeppard: I will ask the ministry people when they nave tneir 
tine. 


Ms. Morrison: There is one otner point I would Like to make about 

the ministers letter while we are there. In the third paragraph fron the end, 
you will notice that the grants being given are to Belleville General Hospital 
to establisn a satellite service in Madoc and that the second grant is to the 
Red Cross Hospital in Bancroit. To continue with our process, you can see that 
the ministry gave us a thorough response, setting out its view of tnis matter. 
Once we received tnis response, we identified tne issues as we saw them and 
the investigation began. 


iivaan. 


Mr. Bell: The next document is what we call the section 19(3) 
letter. You will explain the content and the purpose of that letter. You can 
confirm that between Graham Scott's response in December 1983 and the section 
19(3) letter on page 13, the Onoudsman's investigation was under way and, in a 
Significant way, completed. 


Ms. Morrison: That is correct. 


Mr. Bell: All right. Can you explain why it took so long, from 
December 1983 to Feoruary 4, 19380, to bring the investigation to tne 19(3) 
stage? 


Ms. Morrison: Yes. There were several reasons for that. Mme is that 
the kind of information we needed required a considerable time to get. As you 
will see when you read tne report, it was necessary for us to find out whether 
the ministry's statement that the area was not underserviced was correct. That 
required us to do same researcn through a survey. 


[Ine other reason this complaint took quite a wnile is tnat it was 
coupled with another complaint. That other complaint has not reached you; it 
turned out not be one on whnicn the Onoudsman made a recommendation. However, 
the two complaints were investigated nand in hand, and that slowed down tne 
investigation of this particular complaint because we were trying to do both 
of them at once. They involved the same kinds of issues, although not exactly 
tnis issue. 


Mc. bell: All right. I will use this word advisedly. Who bears the 
responsibility for the 25-nontn interval between the receipt of the 19(1) 
response and the issuance of tne 19(3) letter? 


Ms. Morrison: Uur staff. 


Mc. Bell: Qcay. We are going to be reviewing some of tne reasons 
because of some of the tnings that you did. 


Ms. Morrison: Yes. 


Mr. Bell: Will you highlignt woat you consider relevant and nelpful 
for the committee from the 19(3) letter? 


Ms. Morrison: Yes. First of all, 1 should explain what a 19(3) 
letter is. It is a letter that is written pursuant to subsection 19(3) of the 
Qnbudsman Act, which requires tne Qnpudsman, if he is apout to make a 
conclusion or a recommendation that might adversely affect a ministry or a 
person, to give notice in the form of tentative conclusions and 
recommendations and allow the ministry or the person to respond. This is a 
kind of administrative fairness. He mist not finalize nis investigation until 
he has given the ministry the opportunity to speak to nis possible conclusions 
and recoumendations. 


Tnis letter, dated February 4, 1986, was tne 19(3) in tnis case. It sets 
out at the bottom of page 1 and on page 2 tne possible conclusions and 
recommendations of the Qnoudsman. One of tne possible conclusions deals with 
the ministry's obtaining ot information on whicn it bases the assessment of 
whetner an area is underserviced. 


Mr. Bell: That conclusion is a general one? 
Ms. Morrison: That is rignt. 


Mr. Bell: As you nave set fortn, it nas to do witn what process the 
ministry does not have, or perhaps snould have, to be able to assess needs 
concurrently or to respond as appropriate. The second conclusion is the 
specific one as for the individual. 


Ms. Morrison: That is correct. 


Mc. Bell: It says quite simply that the decision to refuse tne 
transfer was unreasonable, as it does not appear to be based on up-to-date 
information. Bear in mind that this is only tentative at this stage. 


Ms. Morrison: That is correct. The tentative recomnendations follow: 
first, a general one witn respect to the ministry's information gathering; and 
second, the recomnendation that the ministry grant permission to Mr. F to 
purchase and transfer the licence in question. The rest of the letter sets out 
the basis on which tne Onoudsman is making these tentative conclusions and 
recommendations. 


You will find, when you compare this letter with the final report, that 
it is very similar. As Mr. Bell noted earlier, our process is not usually 
quite as collapsed at tne end as this. You will see that the date of our 19(3) 
letter is only February. Because of tne special urgency in tnis case, because 
we wished to conclude our investigation and get out our final report, the 
19(3) letter and tne report followed one another fairly closely. 


The ministry's people were given an opportunity to respond to the 19(3) 
letter. However, we also told tnem at that time that, if they could not 


O-14 


respond in fairly snort order, we would go ahead and issue our final report. 
Tney agreed with us at tnat point that they would give us their position on 
the final report wnen they were ready. That is tne position set out in our 
synopsis. 


Mr. Bell: So we can complete that, wnat we will find farther on in 
the material is that the Marcn 1986 letter from Dr. Dyer is intended by the 
ministry, and accepted by the Qnbudsman, to be a response to both the 19(3) 
letter and tne final report. 


Ms. Morrison: That is correct, put in that process we were in touch 
with the ministry's representatives. They knew we were prepared to nave their 
Submission at any time. It was just that we had to go from tne possible 
conclusions and recommendations to final conclusions and recommendations 
expeditiously. 


Mc. Bell: Is the need for expediency the deadline the gentleman now 
has imposed on him? 


Ms. Morrison: That is correct. 


Mr. Bell: Wnat has nappened? Has he obtained a series of extensions 
of this and now run out of extensions? 


Ms. Morrison: That is correct. The final option runs out in June 
1986. 


Mr. Bell: Is that on June 30 or June L? 
Ms. Morrison: I think it is June 30. 


Mr. Bell: Is there anything else in the 19(3) letter you want the 
committee to consider? 


Ms. Morrison: At this point, it would be useful to run through a few 
things from tae investigation as they are set out in the 19(3) letter. The 
first paragraph on page 3 outlines tne meetings of the committee wnich was 
reviewing the need for the physiotherapy services. You will see that 
recommendations specific cto tne county in question were inmade by that 
conmittee. Those recommendations are set out in two points, and we nave added 
the emphasis. 


It was on the basis of these recommendations that the complainant 
originally said: "This is an underserviced area. There is a need for 
pnysiotherapy services in this conmunity. Tnerefore, the ministry's response 
to me tnat I cannot transfer because it is not underserviced is unreasonable." 

You will also see in the middle of page 4 some examples of the support 
the complainant had from this community, and you will see at the top of page 4 
part of the reason for the length of our investigation. 


The Ombudsman states: ''It seemed to m that a current assessment of the 
situation...was necessary. Therefore, we conducted a survey of all medical 
practitioners, witnout rezard to specialization" in the area, to establisn 
whether there were adequate physiotherapy services in the area. It was our 
information, oased on that questionnaire, tnat indeed there were delays in 
provision of physiotherapy services and that the area was still underserviced. 
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Mr. Bell: To zero in, in the third paragrapn of paye 16, Dr. Hill 
notes the results of the survey showed it takes, on average, from two to four 
weeks for a patient to optain an actual appointment for assessinent after 
receiving a pnysician's referral for pnysiotherapy services. Then you go on. 


Mc. Philip: This is a two-part question, one part medical. Did you 
find out how that compares to other communities? Is this comnmity pveing 
unreasonably treated in comparison to other communities? Would this be a 
normal waiting time in otner communities? 


Ms. Morrison: I cannot answer that. I do not think I have the 
information with wnich to answer that. 


Our conclusion was that two to four weeks was quite a long time to wait 
for an assessment date. Part of our investigation included talks with 
phnysiotnerapy departments of tne city hospitals. We asked them about the 
urgency of pnysiotherapy treatment. It was the feeling from tnose discussions 
that two to four weeks was a very long tim to wait for physiotherapy services 
and tnat in some cases acute damage might result if urgent pnysiotnerapy could 
not be undertaken. 


Oe Bie 


Mc. Pnilip: You are getting into my second question, which is a 
medical question. what is the medical effect? I realize eacn individual case 
is different. There can be a difference in a sprain as compared to a major 
Operation, but-- 


Ms. Morrison: It was our information that with back proplems, for 
example, it is quite an urgent matter to ootain physiotherapy services 
immediately. 


Mc. Philip: In a simplistic way, in terms of the fellow who wants to 
get back to work, are you telling me a one-week delay may result in more than 
one week in terms of his becoming active or mobile again because there is a 
compounding effect in certain types of medical conditions if therapy is not 
begun fairly early after the diagnosis? 


Ms. Morrison: Yes, and you should note that what we are talking 
apout nere is an appointment for assessiment. This is not the peginning of 
treatment. This is a two- to four-week wait to be assessed, to see wnat 
treatment would be sensible. 


Mr. Bell: Mc. Philip and Ms. Morrison, this is a good time to do it. 
I do not want you to turn to it now, but in pages 36 through 42 of the 
material--Ms. Morrison will taxe us through it wnen we get to subsection 
22(3)--you will find botn a sample copy of the questionnaire that was sent 
out, and starting at page 40, tne actual response results, so you Can assess 
for yourselves what the answers were and how relevant tney may be to the 
issues at hand. 


Mc. Baetz: I nave two questions here. I am not sure whether tney are 
to be directed to counsel, to tne Ombudsman or to the ministry, but I am sure 
they will all respond as is relevant. 


In Octooer 1980, the physiotherapy needs review committee was 
established by the Ministry of Healtn, and it found tnat 16 areas tnroughout 
the province were deemed to be underserviced witn respect to availaple 
physiotherapy or outpatient services. 
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Tnis question may be to tne minister, to tne Ombudsman or to counsel. 
What nappened in tnose other lo areas? Were there any cases tnere wnere a 
Similar situation prevailed, wnere there was a practitioner wno bought or 
wanted buy a Licence and to become involved in providing this kind of service 
under OHIP? If not, why not? However, was tnere any kind of a precedent set in 
any of these other areas? 


Tne otner question is this. Is the issue here--I am not saying it is the 
issue, put 1 am asking the question--whetner the Ombudsman is in effect 
challenging tne validity of tne ministry in providing a service to a 
community? If that is the issue, then could this not apply to almost every 
part of government activity? 


In other words, in the field of housing, tne Onbudsman could say: "I 
challenge tae Ministry of Housing's assessment of needs in tnis particular 
area. You are not providing adequate nousing.'' Tnerefore, he can lay charges 
or make a statement. He can do it in the community and social services field. 
He can do it in almost any other field. 


Is that the issue in this case, or is the issue a very specific one 
dealing witn a specific practitioner who wants to transfer tne practice from 
one area to tne next? 


Mc. Bell: Let me try. I do not know the answer to your first 
question, and I will venture to say the Ombudsman does not know the answer, 
but it is a very good question to ask the ministry representatives. For any of 
the 16 areas identified, was there during this material time period any 
transfer of an OHIP billing licence into one of those underserviced areas? 
That is. the question. mgs 


Tne second issue you put, in fairness to you, has not yet become 
apparent. We are going througn documentation as part of a learning process. In 
my view, the real issue nas not jumped out yet, put I will put what I think is 
tne real issue. Is the ministry's policy, tnat any expansion of physiotherapy 
services in any area of tnis province should be tnrough the public nealth care 
field, to be fettered in any way; i.e., notwithstanding the ministry's policy 
to that effect, snould someone de permitted to transfer a private OHIP billing 
licence as part of the expansion policy? 


I do not believe tne parties are in disagreement on tne underserviced 
nature of this area at a certain time, i.e., 1980 through 1983. You will see 
material that makes that apparent, and you will see tne ministry took steps to 
further expand that service, but it expanded it in the public health care 
sector as Opposed to the private sector. That is really the issue, at least it 
is as far as the ministry is concerned, and I believe it is even as far as the 
Qnbudsman is concerned fundamentally. 


Mr. Baetz: Tnat is a very major issue because one can apply tne same 
principle to virtually every other field. It has oeen mentioned in nere tnat 
the district nealtn council became involved in tnis, and other people were 
involved in a needs and resources study. Even staying within tne field of 
health care, there are many cases where a district health council and/or the 
profession in any area--it is tne case in Ottawa, and I am sure it is the case 
in most conmunities--are saying, ‘There is a drastic snortage of chronic care 
beds, geriatric services or wnatever, and nere are our priorities." 


Sometimes noting is done immediately, or tne ministry will say, "In the 
fullness of time we are going to meet this need, etc.,'' but tne Omnpudsman has 


Q=17 


never moved in and said: "Hey, wait a minute. You are violating something that 
comes within my purview nere and you mist move fast now. This practitioner, 
this agency or wnatever, must be allowed to provide the service." 


Mr. Pnilip: I do not think that is tne issue. The issue is that in 
the absence of policy-- 


Mr. Epp: Mr. Baetz raised a very interesting question, put is the 
question here not wnether the transfer of tne licence was unreasonably 
withheld by the ministry considering the policies it nad? Is that not the 
basic question? 


Mos Patlips Inat’ is the key. 


Mc. Epp: Without trying to judge the overall policy, but having 
stated tne policies it nad, was the transfer of tne licence unreasonably 
withheld? That is as 1 understand it. 


I know what Mr. Baetz is directing his thoughts to, and it is a very 
important part of this whole discussion. The representatives of the Office of 
tne Umbudsman can speak for tnanselves, but rrom what I nave neard and read, I 
do not think they are saying nere tnat you nave to reconsider ail your 
policies. Wnat you have to do is reconsider the application of those policies 
in those individual situations. Maybe they erred in this situation and maybe 
they did not. I am not prepared to say at tnis point. 
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Mr. Bell: Mc. Epp, you are correct. You have posed the.question and 
answer. ‘hat is the issue, but to answer tne question after you have put the 
issue, one mist address the minister's policy, wnich is that any expansion of 
physiotnerapy services in this province is going to be via the public health 
sector and not the private sector. wnen we boil this down, in iny view--tne 
ministry people can speak for themselves--tnat is what they said, or it is 
what tney meant by what tney said: 'We will not permit this transfer." 


Ms. Morrison: mr. Bell, I would point out that was not the 
minister's response to Mr. F's request. The minister's response to nis request 
was: ''You could transfer this licence if you were going to transfer it to an 
underserviced area. This is not an underserviced area; therefore, you cannot 
transfer it.'' In response to Mr. F's request, the ministry at no time said, 
"The reason you cannot transfer this is tnat we prefer to provide the service 
througn the public nospital." 


Mc. Bell: You are absolutely right. If that ts their bottom-line 
position, they are going to have to give explanation today wny they have not 
said it. 


Mc. Philip: Tne issue is not wnether you agree with tne so-called 
stated policy now, put wnether there was a policy at tnat time and whether 
there was a violation of that policy. In tne absence of policy, one has to 
conclude there was no policy at that time. Therefore, in this case, the person 
can exercise ais rights as they then existed. 


You may recall a time wonen I argued in this committee tnat tne Ministry 
of Housing nad no authority to label a buncn of people as speculators. Wnether 
Or not they were speculators or should have made excess ive profits, the issue 
in that instance was that the ministry had no policy tnat prevented someone 
fron doing it. In tne absence of policy, tne person had every right to take 
the particular advantage that was open to him. 
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That surely is the issue. Whether we agree or do not agree there snould 
be private pnysiotnerapists is not tne issue. The issue is wnether there was a 
clearly stated policy. In the apsence of any stated policy to discriminate 
against the private enterprise physiotherapist, one has to assume tnat a 
policy that did not exist cannot be imposed retrospectively. I am sorry; I 
guess [| am arguing what should be argued in camera. 


Mc. Baetz: Of course, if there is no policy, you cannot violate the 
policy. 


Mc. Snynko: I want to ask the representatives a few questions. My 


understanding is that only 100 pnysiotherapy facilities currently nave tne 
OHIP billing privilege. Since tne freeze of 1966 one speaks about--is it LOU 


or 120? Wnat is the figure? 

Ms. Morrison: I do not nave that figure; presumably the ministry has 
ee 

Mc. Snynko: How many private physiotherapy facilities are there now 
Operating witn the privilege of OHIP billing. 

Ms. Morrison: The ministry can look into tnat for you. 


Mr. Shymko: Oxay, put tnere is a set number. From what you have told 
us, my understanding is that tne currently existing numpers are somewhat 
Similar to tne numbers in 1966, when the freeze cae in. 


Ms. Morrison: That is correct. Do not forget, we are not trying to 
create a new licence here; this is an existing OHIP billing. 


Mc. Saymko: Do you not question that policy at all? 
Ms. Morrison: The question of the freeze? 


Mr. Snymko: Yes. 


Ms. Morrison: That was not the issue pefore us. The issue that was 
betore us was whetner he should be able to transfer this licence to another 
area. 


Mr. Saymko: I am getting to tnat. let us say there are LOU tnat have 
tne privilege of OHIP billing because they were granted that througn 
arrangements made before 1966. How many private pnysiotnerapy facilities in 
the province do not have OHIP pilling privileges? Lo you have that information? 


Ms. Morrison: I do not have that information either. 


Mr. Soymko: Do you believe there are a number of private 
physiotherapists wno operate without OHIP? 


Ms. Morrison: I believe tnere are. 
Mr. Saynko: It may pe close to anotner 100, or it may be even imre. 
We assume there are private physiotnerapists out there who cnarge a fee and 


are not billing OHIP. It may be interesting to know how inany there are. 


Do you agree that you are not proposing, nor is anyone proposing, that 
tnere snould ove an unrestrained or uncontrolled buying of licences from the 
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100 there are? There has to be some control, and you do not question that. aAn 
I correct in assuming tnis? 


You do agree there has been a policy that tne transfer of licences of 
those frozen in 1906 is allowed, but only for the 16 underserviced areas. When 
were the 16 underserviced areas, by definition, declared as underserviced? Was 
it in 1966? 


Ms. Morrison: They were identified by the report. 


Me. Saymko: That was 1981. 


Ms. Morrison: That is rignt. 


Mc. Soyinko: When tnis man applied in 1980, in 1981 we knew from an 
agreement by the ministry and tne physiotherapists that these were tne 16 
under serviced areas. ‘Ihe area ne wanted to transfer his licence to was named 
as underserviced. 


Ms. Morrison: That is correct. 


Me. Snymko: Has the policy decision of 1983 to expand tne public 
approacn to servicing underserviced areas cnanged the situation in some of 
those underserviced areas? 


Ms. Morrison: In tnat tney are no longer underserviced? 
Mr. Snymko: By definition, are they no longer underservicea? 


Ms. Morrison: I do not nave tnat information. I certainly have the 
information tnat in this particular area, there nas been an expansion through 
funding to tne outlying areas. I noted two in the original document: a grant 
for a satellite and anotner grant for anotner town. 


Mc. Shynko: It can pe assumed tnere is a cnange from tne existence 
of the servicing of the area in question in 1986 compared to 1981. Obviously, 
there mist be some change with the moneys allocated and the expansion of the 
service. By definition, the area may well not quality as underserviced today. 
Is that possidle? 


Mc. Philip: Tnat is not relevant to tne justice of this case. 


vir. Shymko: I know; I am getting to that. Today, in 1936, it may 
well pe defined as serviced ratner tnan as underserviced. 


Ms. Morrison: It may. 


Mr. Soymko: It may, but it definitely was not during tne period of 
1980 to 1983-84, waen this gentleman was applying. 


Ms. Morrison: It was defined as an underserviced area. 


Mr. Soymko: We are trying to say it is not underserviced under the 
present conditions or wnatever surveys you may have taken or whatever surveys 
the ministry may nave. We are saying that in the period of time wnen this ian 
applied it was an underserviced area, so retroactively ne snould be given that 
type of licence according to tne principles. Is my understanding correct? 


0-20 


Ms. Morrison: The issue is exactly tnat. He was told he could 
transfer it if he wished to transfer it to an underserviced area. This was 
identified as an underserviced area, put ne was denied the transfer. Part of 
our investigation was to try to see wnether it was an underserviced area. As 
we noted, our survey showed there were these delays. 


Mc. Soymko: I will probaply have to ask the ministry this question. 
What clout do the recommendations of this joint committee have? A joint 
committee's recommendations may be just recommendations and not necessarily 
policy. ‘hat may be the wnole question. Was the naining of that area as 
under serviced a recommendation that it be designated underserviced or was it a 
statement tnat it was underserviced? Recommendations are recomnendations. 


Ms. Morrison: It was a result of their survey. They surveyed 
physiotherapist services across the province. Tney then identiried 
under serviced areas as a result of tnat information. They made recommendations 
to meet the underservicing proplem. Tnose are tne two recommendations which 


appear on page 15. 


Mr. Snymko: I have gone tnrougn this. Is tnere a statement anywhere 
fron tne then Minister of Healtn that says this area was underserviced for 
that period, namely, from 1980 to 1983? 


Ms. Morrison: The committee that identified the underserviced areas 
was a joint ministry-physiotherapy association comnittee. 


Mr. Shymko: You considered the statement or the recommendations of 
the joint committee as being tne same as a statement made by the Minister of 
Healtn. 


Ms. Morrison: I think the ininistry said he could transfer the 
licence to an underserviced area. The only way we can identify underserviced 
areas is from that document. 


Mr. Soymko: Tne ministry may nave been involved in a joint comnittee 
study. I wonder how the weight that definition of the recommendation from the 
joint committee per se carries as a statement of the ministry. In other words, 
is a statement of tne joint committee basically the same as if the minister 
were to say it? 


Ms. Morrison: They acted on it. They nave increased the services; so 
they must have felt it was underserviced. 


Mc. Soymko: Tne actions taken by the ministry obviously reinforce 
the fact that it was underserviced. 


A) alctlls 


Mc. Cordiano: I want to reiterate what has been said and to put it 
in a different lignt. The ministry's response in that letter dated December 
21-- 


Mr. Philip: Wnich page are you on? 


Mr. Cordiano: I am on page 12 of the report. The response states, in 
effect, that there will be an expansion of services in the communities in 
question. Therefore, they anticipate there will be no need for additional 
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services and deny Ontario healtn insurance plan billing privileges to tne 
private sector physiotherapist. As I understand it, the policy would state 
that it was an underserviced area from 1980, when ne first applied, to tne 
time that these services would then be available. But tnis was in anticipation 
of these services. 


Ms. Morrison: That is correct. As I noted on page 12, tne grants 
that they are speaking of are not to this conumunity itself. Tne grants were 
for wnat they call satellite services. It was for that reason that we did the 
survey to try to determine whether the community to which he wished to 
transfer was still underserviced. 


Mc. Cordiano: There is another issue here concerning OHIP billing 
privileges. As part of its denial can the ministry use the reason tnat 
anticipated services would be available in the future? The ministry is 
essentially arguing: 'We are going to have additional services. Therefore, 
this is going to overlap somehow witn UHIP pvilling privileges in tnat area." 


Ms. Morrison: As far as Mr. F is concerned, the ministry responded 
to him that he could not transfer tne Licence because tne area was not 
underserviced. The fact tnat the area is underserviced may be spoken to by the 
fact tnat tne ininistry nas since that time poured funds into that area. As far 
as Mr. F is concerned, he considers it unreasonable tor the ministry to have 
denied nim tne transfer for the reason it did. It said it was not an 
underserviced area when in fact the ministry's subsequent actions would only 
lead one to azree tnat it was an underserviced area. 


Mc. Cordiano: Exactly so. The anticipatea services could not pve used 
as a reason for denial. Tnat is what I am saying, speaking to the policy that 
was in etfect. 


Mc. McLean: The fourth and fifth paragraphs in tnat letter indicate 
that tne ministry gave hundreds of tnousands of dollars to about 36 hospitals 
across the province. Is that not an indication tnat it is looking after wnat 
were deemed to be underserviced areas within that 1980 review? 


Ms. Morrison: They are certainly putting money into the 
underserviced areas; there is no doupt about that. as far as Mr. F was 
concerned, ne felt that its policy was also to allow transfers. In fact, they 
said in the response to nim, 'We allow transfers to underservicea areas." He 
said: "This is an underserviced area. Why can I not transfer?" 


Tne fact that it is putting funds into this area is a good thing; no one 
would quarrel witn that. It is crying to deal witn the underservicing provlem. 
There are several ways to deal with that, and Mr. F contends that nis transfer 
of the Licence would have been one reasonable way to deal with the problen. 


Mc. McLean: It appears to me tnat it is trying to get tne physical 
therapy services into the hospitals and not so much in private hands. 


Ms. Morrison: That is the underlying policy. As far as this 
particular complaint is concerned, tnat is not tne question. 


vic. McLean: Oxay. I have one further question. In the area tnat Mr. 
F is in now ne has not got a licence. He wants to buy one from anotner area 


and transfer it. 
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Ms. Morrison: He can buy this Licence and keep it there. 
Mec. McLean: But he wants to transfer it. 
Ms. Morrison: That is rignt. 


Mc. McLean: If he transferred it to one tnat is an unlicensed 
clinic, then all tne people he is dealing with now would come under that same 
licence. Therefore, he would be able to claim all the ones he is treating. 


Ms. Morrison: However, tne facility tnat was licensed before will no 
longer be licensed. 


Mr. McLean: Tnat is rignt. What ne is doing is buying a Licence and 
transferring it so that ne can pill every patient unaer it. 


Ms. Morrison: That is correct. 


Mc. McLean: Tne ministry is saying: 'We are otfering tnese services 
from the hospitals. We do not need that extra service from you."' 


Ms. Morrison: They did not say that at the time. They said, ''You 
cannot transfer it because this is not an underserviced area." 


Mc. McLean: Tne ministry's letter indicates that they are supplying 
a lot of funds across the whole Hastings county, Bancroft and Madoc area for 
those services. 


Me. Pnilip: But not at tnat time, tnough. 


Mr. Epp: Now. 
Mr. McLean: But they are now. 


Mc. Philip: Woether they are now is irrelevant to the justice of tne 
issue at that time. ‘that is the proplem. 


Mc. McLean: Yes, but the issue is before us today, not two years ago. 


Mc. Poailip: You cannot deny justice. You cannot do things 
retroactively. Whether you agree or disagree witn the government's present 
policy is irrelevant to wnat the policy was at tnat time. 


Mc. Epp: The question is wnetner the ministry acted properly at that 
time. : 


Mc. Cordiano: I have a supplementary. Perhaps this policy is a new 
policy of the ministry--to expand the physiotherapy services via the public 
route. With regard to that, tne original policy did not change as a result of 
that possible new policy. An I correct in assuming that? It was not an 
instance where this new policy would sort of negate the original policy 
wnereby one could transfer OHIP billing privileges to another area that was 
under serviced. 


Ms. Morrison: Yes. As I have said, tnere were several ways of 
dealing wita underservicing. We never got a statement tnat said, ''No more 
transfers.'' Tne ministry statement was, ''Transfers, but only to underserviced 
areas." 
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ees Cordiano: Right. The fact tnat tney were now moving in a 

different direction, possibly to have physiotherapy services via the public 
route would not preclude anyone from transferring the OHIP billing privileges 
to anotner underserviced area. 

Ms. Morrison: That is as we understand it. 

Me. Cordiano: Okay. Thank you. 

Mr. McLean: Wnat nappens wnen tne people of the Millbrook area 
require treatnent after tnat licence is moved? what is going to happen to the 
people in that area? 


Ms. Morrison: That is not an underserviced area. 


Mc. McLean: Who is going to look after the service? If that licence 
is moved to Belleville, now are those people-- 


Ms. Morrison: There are licensed physiotherapists in that area. 
Mr. McLean: Other than tnis one. 

Ms. Morrison: Yes. 

Mr. McLean: Maybe it is overlicensed? 


Ms. Morrison: Mr. F obviously tninks so, because ne prefers to go to 
the new location. 


Mr. Snyinko: Over serviced. 


Mr. Morin: Wnen was your questionnaire circulated? What date? Is it 
the one on page 36? 


Ms. Morrison: Did tne dates get obliterated? The last page of the 
letter says, “It would pe appreciated if you could provide tne response: py 
June 17, 1985,'' so the survey was early in 1985. 


Me. Morin: That questionnaire more or less confirms tne opinion of 
the joint review made by the Ministry of Health and the Untario Physiotherapy 
Association Committee that there was a need in tnat particular area. So, Mr. 


Snymko, that more or less confirins it. There was a report made in 1930 and the 
Qmbudsman conducted his own inquiry. 


Mc. Soymko: Survey. 

Mr. Mor in: Survey. He still found a lack of services in that area. 

Mc. Snymko: Based on the facts prior to 1985. 

Mr. Morin: Exactly. 

Mc. Shymko: But tne ministry says tnat from September 1985 to March 
1986--tney mention the last six montns--the average waiting time was two 


weeks, not four. 


Mc. Morin: So there was a change in a year and a nalf. 
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Mc. Soynko: I thougnt it was a contradiction. I tnought somebody was 
lying, but obviously a different survey must have been taken py the ministry 
in the last six months they refer to. The waiting period was two weeks, 
whereas the Onbudsman's survey says it was four weeks. I do not know whetner 
tnat survey reflects the reality of tne change today. 


Ms. Morrison: Our information is based on our early 1935 survey. 


Mc. Snynko: Obviously, the ministry is not questioning your figures, 
nor are you questioning the ministry's figures for different periods. 


Ms. Morrison: That is as may be. 


Mr. Sneppard: I would like Ms. Morrison to explain to me what is 
meant by satellite services and how would it be done in Madoc, Marmora and the 
North Hastings District Hospital in Bancroft. Un page 15 it says, "V0.5 to 
Belleville and 0.5 to Trenton." Would you explain that terminology? 


Mc. Philip: wny do you not ask that question of the ministry when it 
is up? 


Mc. Sneppard: I intend to, but I would like to ask the Qnbudsman's 
office too. 


Ms. Morrison: You are referring to recommendations on page 15? 


Mc. Sheppard: Yes. 


Ms. Morcison: Those were recommendations wnich caime out of the joint 
committee. Waen the joint committee did the survey and found the underserviced 
areas, it then made recomnendations with respect to various areas. In the 
particular county to which Mr. Epp would Like to transfer this Licence, its 
recommendations were the two that are there, that is, 0.5 wit physiotherapist 
services to Belleville. The second recommendation was to encourage private 
practice. 


Mc. Sneppard: Was consideration given to tne Red Cross nospital in 
Bancroft? 1 would tnink Bancroft would be closer to Peterborough tnan to 
Belleville. 


Ms. Morrison: Those two recommendations did not speak to that. The 
ministry subsequently expanded facilities in Bancroft. 


Mc. Sneppard: Would the facilities be in Bancroft one day or two 
days a week, or would somebody pe there on a full-time pasis? What is your 
conclusion on that? 


Ms. Morrison: As far as we understand it, from wnat tne iainistry nas 
responded to our notice of intention to investigate, the grant to tne Bancroft 
hospital was to expand its part-time outpatient pnysiotnerapy program to a 
permanent one. 


Mr. Sneppard: Did the Umbudsman look into now many licences or how 
many pnysiotnerapists were in Peterborough, as Millbrook is only seven miles 
fron Peterborough? 
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Ms. Morrison: Yes. There are tnree. 
Mr. Sneppard: Three licensed pnysiotnerapists? 
Ms. Morrison: Yes. That is my information. 


Mc. Bell: Ms. Morrison, we have answered and dealt witn a lot of 
issues that follow the material. We can move alony fairly quickly now, members 
of the committee, and at least finisn all of the Onbudsman's initial 
submissions Derore the lunch break. 


Just for the record, the next document is page 18, whicn is Dr. Hill's 
covering letter to Dr. Dyer transmitting tne section 22(3) report, wnich is 
why we are all here. 


Ms. Morrison: That is correct. 


Mc. Bell: It is fair to say that because of the timing and tne 
agreement that the ministry would respond once, tne Omoudsman did not receive 
or consider anything new between those matters set fortn in nis section 19(3) 
letter and tne 22(3) letter? 


Ms. Morrison: That is correct. 


Mr. Bell: In a substantial way at least tne preliminary and 
background matters in tne 22(3) report are as we nave seen before? 


Ms. Morrison: That is correct. 


Mr. Bell: And with that preamble, tne report itself starts at page 
19 of your material? 


Ms. ‘Morcison: That is correct. 


Mc. Bell: The first page is a restatement of tne initial complaint 
which was found in the section 19(1) letter? 


Ms. Morrison: That is correct. 


Mr. Bell: The first two thirds of tne second page is a restatement 
of the ministry's response to your 19(1) notice setting fortn the four basic 
issues, that there could not be a transfer unless it could be demonstrated 
that tne area is underserviced, the municipality of Belleville is adequately 
served with respect to insured pnysiotnerapy services and so on. We have seen 
all that before. Two thirds the way down page 20, Dr. Hill starts nis sumnary 
of the facts disclosed py his investigation. Is tnis correct? 


Ms. Morrison: That is correct. 


Mc. Bell: We nave seen tnose two paragraphs before; tney are in botn 
the 19(1) and 19(3) sections. On page 21, tne first paragrapn refers again to 
the efforts of the pnysiotherapy profession for private licences and the 
discussions between the ministry and the committee of pnysiotnerapists. It 
refers to the two specific recommendations that we have already looked at. 
Correct? 


Ms. Morrison: Yes. 
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Mc. Bell: Going down page 21, tne next paragraph deals with tne 
funding issue that we have just talked about with respect to the particular 
area. 

The next paragrapn refers to the ministry's conclusion that Belleville 
nad a reasonapie level of insured outpatient physiotherapy services. Then 
there is Dr. Hill's conclusion that tne ministry did not appear to nave based 
that position on any current statistics. So he went out, and througn his 
efforts and tne efforts of your office, prepared nis own survey and 
interpretea tne results of that survey. Is that correct? 

Ms. Morrison: That is correct. 

Mr. Bell: At the top of page 22, tne first three paragraphs briefly 
summarize wnat Dr. Hill considers to be the more salient issues of the survey 
for tne purposes of his report. Is tnat correct? 

Ms. Morrison: Yes, the results of the survey. 

Mr. Bell: Members of the committee, forgive im, put please turn to 

ge 30 of tne material. I am going to have to do a little flipping back and 
tortn for the next couple of minutes. Forgive me for tnis, but I think it will 
be more useful to everybody if we look at tne survey and results with these 
three paragraphs tnan at anotner time. Pages 36 tnrough 39, Ms. Morrison, are 
a sample of tne survey questionnaire submitted? 
Ms. Morrison: That is correct. 


Mr. Bell: Can we turn to pages 40 to 42? They are the results of tne 
answers that were received back? 


Mss Morrison: What istcorrect< 


Mc. Bell: an I reading tnis correctly on page 40 that your office 
determined tnere were 55 pnysicians in the area that snould be surveyed? 


Ms. Morrison: Yes. 

Mr. Bell: You sent a copy to each one? 
Ms. Morrison: Yes. 

Mr. Bell: You received back 35 responses? 
Ms. Morrison:  ‘Ihat. 1s correct. 

Mr. Bell: So I am reading that correctly? 


Ms. Morrison: Sorry. I am informed there were ol surveys sent, but 
only 55 reacned their destinations. They were returned. 


Mr. Bell: Tne total surveyable group is 61? 
Ms. Morrison: Yes. 


Mc. Poilip: If the guys nave moved, tney are not surveyable. 
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Mr. Bell: We do not know, so it is 55. That is a fair comment. Can 
you refer the committee to the questions wnich are relevant to the conclusions 
summarized in the first three paragraphs on page 22? 


Ms. Morrison: Yes. 


Me. Bell: The first one is obvious. There were 66 per cent of the 
practitioners who responded. That is just tne simple fraction of 35 over 55. 
Right? 


Ms. Morrison: Yes. Our results showed that on average it takes from 
two to tour weeks for a patient to obtain a referral. Question 3 asks for the 
average time detween referral and tne setting up of an assessment appointment. 


11:50 a.m. 


Mc. Bell: Before we go any furtner, members, it is better if we 
start at page 40 and look at tnat survey sample because it nas the answers in 
it. It is better tnan flipping between the blank copy and the-- 


Me. Philip: Page 40? 


Mr. Bell: Page 40 or 42. We can use those as samples of the survey 
and the results. 


You have referred us to question 3 as indicating two to four weeks on 
average for a patient to obtain an actual appointment for assessment. 


Ms. Morrison: Yes, and tnat will read as an average of those figures. 


Mc. Pnilip: May I ask a methodology question on tnis? I am not 
saying doctors would be intentionally dishonest, put did you do any spot 
checking to find out whetner in contacting the patients the actual number of 
days was similar to the responses of the doctors? 


li I were a doctor who nad just nad trouble getting into physiatherapy 
somebody who nad peen waiting for eignt or 10 days, and I was annoyed at that, 
especially if I received a question such as this where I was asked about te 
average number of days, I would tend to skew it in one direction. 


Also, it is in my interest as a doctor to get additional physiotherapy 
into an area because I am the one wno zets nell from tne patient wnen I cannot 
get an earlier appointment, because of his pain, etc. 


Ms. Morrison: We did not survey patients; we surveyed only doctors. 
Our investigation would nave taken considerably longer nad we done a survey of 
patients. 


Mc. Philip: You will admit there is a certain weakness in this, that 
psychologically a doctor may be prone to exaggerate tne lengtn of waiting time 
because it could pe in his interest to do so. I am not saying he 
intellectually says, 'l an going to pe dishonest and give tne wrong answers,"' 
but we naturally see things fron our own perspective. If I had just had an 
argument with a physiotherapist when trying to get my patient in I would be 
more likely to-- 


Ms. Morrison: But ne may just nave had a very good experience as 
well. He may nave got a patient in as soon as he called that day. It seems 
that it may balance out. 
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Mr. Philip: People remember the bad experiences longer than tne good 
ones. Your answer is that there is no way of knowing. 


Mr. Soymko: I still have some questions to ask. I do not know 
whether some terminology you use on page 1 of your synopsis is by definition 
in an act or a policy. 


Point 2 of "Facts'' says tnat since 1966, wnen tne freeze was imposed, 
"physiotherapists are permitted to purchase existing licences if tne facility 
is operated in the same general area." Wnat are tne criteria of the term ''the 
same general area''’? Does it mean a county area? Does it mean the area that by 
definition, or the purposes of an area by definition, is applied to the 
qualification of being underserviced? 


Does tnis apply to the ministry's view? because tne ministry's responses 
constantly refer to the Belleville area as peing adequately serviced, wnat is 
meant by "the same general area"? Are Millbrook and Belleville considered to 
be the same general area, or does it mean tne area of Belleville? 


Ms. Morrison: The ministry's comment on our synopsis perhaps fixed 
that question. It says, 'The Ministry of Health policy allows for tne transfer 
of billing privileges only when the purchaser agrees to maintain tne approved 
facility witnin the same mmicipality or to move to a municipality identified 
as underserviced py the ministry." 


mic. Saynko: Tne belleville area, by definition, in what you descripe 
as the same general area, is a immicipality area and not a county area. When a 
county is declared as being underserviced it does not necessarily mean a part 
of that county, namely, a municipality witnin a county, is underserviced. 
Tnere may be mmicipalities within a county that are not only serviced but 
also overserviced. 


Ms. Morrison: According to the results of the survey of the joint 
committee, tne area that would identify it as underservicea was divided by 
county. 


Mr. Sapmo: In other words, according to tne joint committee 
definition of an underserviced area, it applied it to Hastings county; it did 
not apply it to a mmicipal boundary definition of the same area. That is 
quite different fran the weight of arguments you are giving to the joint 
committee report. 


Mc. Baetz: I nave a short question on protocol. It may not be very 
important, but it is of interest to m. 


I notice the exchange of correspondence is between the Unbudsiman and the 
deputy minister. As far as 1 can see, nownere in all of this nas tne minister 
replied. Perhaps it is a minor thing, put it seems to me that when an answer 
fron the ministry is a final no, it snould pe the ininister wno signs the 
letter. 


Ms. Morrison: It goes to the minister. You will see on page 26 that 
the copies were sent to tne minister. 


Mr. Baetz: Tney are sent to the iminister, but the minister has not 
yet replied. The minister has not sent anytning. 


Mc. Bell: I think I can nelp. We can ask the ministry 
representatives to comment if they tnink it is appropriate. 
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As I recall, a long time ago the then Umbudsinan workea out an 
arrangement with all ministries that investigations would commence at the 
deputy level and that it was left to the deputy to decide whether and to what 
extent to involve the minister at any time. I believe that is the procedure 
that exists for tne Ministry of Healtn; so wnen the letter was first sent to 
Graham scott in 1983, it was pursuant to that procedure. 


Mr. Baetz: I notice that Mr. Norton, as minister, signed one of the 
letters. All negotiations go on between the Unbudsinan and the deputy, but when 
it comes to tne final decision as to whether a ministry is going to accept the 
recommendations of the Qnpudsman, it is the minister wno has the right to say. 


Mr. Bell: The minister was involvea at that point. 
Me. baetz: It is just a minor point. 
Mr. Epp: I think it is a very important point. 


Mr. Bell: Can I have Ms. Morrison take us througn the survey and the 
relevant answers and results tnat make up tne conclusions in these three 


paragraphs? 


You answered question 3, Ms. Morrison, as the one supporting the two- to 
four-week average for tne time petween appointments for assessinent and 
referral. Let me make an observation and you can comment. You told me it is a 
weighted average. Tne total number of physicians who responded as having 
referred patients is 29. The number of responses up to two weeks is 14 out of 
29. The number of responses more than two weeks is 1Z. On any weignted average 
basis, now do you get tne conclusion that tne time on average was two to four 
weeks? 


Ms. Morrison: The average is calculated by multiplying the number of 
responses in the bin by tne percentage of people in the bin and dividing the 
whole thing py LOO per cent. That is wnat I mean by a weighted average. If you 
have three people wno say five days and five people wno say eight days, the 
eight-day answer has more weignt in tne average tnan tne five-day answer. That 
is what I mean. 


Mc. Bell: I understand tnat. Another way of expressing those 
responses is that tnere were more pnysicians who got their referrals within 
two weeks than there were who took longer tnan two weeks. 


Ms. Morrison: That is true. 
12 noon 

Mc. Bell: Your next conclusion is, ‘Treatment appears to commence 
between one and seven days after assessment.'' Wnat answers are relevant to 
that conclusion? 


Ms. Morrison: Numbers 4 and 5 on page 4l. 


Mr. Bell: ALi right. We nad better jump aown to tne next paragraph 
on page 22: "Ihe responses of tnose practitioners who referred greater than» 
six patients per month for outpatient physiotherapy services were compiled. 
Where do we see these statistics, greater than six per month, in this survey? 


Ms. Morrison: This is the total survey. We also sent to the clerk 
compiled answers for the pnysicians stated in this paragraph. 
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Mc. Bell: Sorry? 


Ms. Morrison: There is another set of pages like this--they were 
sent to the clerk-- 


Ms. Meslin: Tnere is a missing appendix. 


Ms. Morrison: --which compiles the responses of practitioners who 
referred greater tnan six patients. Tne only one that nas been included in the 
material is tne one for all responses. 


Mc. Bell: All rignt. Who is referred to in the second paragraph on 
page 22? Who are tne respondents? 


Ms. Morrison: The practitioners. 


Mc. Bell: All of them are qualifiea by those who reterred six a 
month? 


Ms. Morrison: Qualified py--1 will nave to look at that survey. Just 
a moment. 


Mr. Bell: Can you tell us? 
Ms. Morrison: Yes. Just a moment, please. 


Mc. Bell: Let me telegrapn where I am yoing. If tnat sentence refers 
to all the people wno have responded, I think your calculations are out. if 
you look at question 9 oa page 42, wnich asks, "Do you pelieve the present 
level of availability of insured outpatient physiotherapy services is 
satisfactory?" out of a total of 29 paysicians wno referred, 20 responded. If 
you use 26 as the base, you only have 65 per cent saying no. If you use 29 as 
the base, you have something less than 60 and closer to 5U. 


Ms. Morrison: ‘hat is based on those who referred six patients or 
more. 


Mc. Bell: How many of tne 29 referred six or more a month? 
Ms. Morrison: Hold on. Of the 35 respondents, six indicated tney do 
not refer patients at all. Of tne 29 names, 11 reported six or mre 


physiotnerapy referrals per month. 


Mc. Bell: We nave approximately nine of tne 11 wno said they were 
not satistied. 


Ms. Morrison: 1 can get tnat figure for you. Just a second. Question 
9, yes, eight. 


Mr. Bell: We will not quarrel with five per cent. Eignt out of 1l 
said tney were not satisfied. 


Ms. Morrison: Yes. 
Mr. Bell: Is that eight out of 29 or eight out of 26? 


Ms. Morrison: Actually my compiled answer states that eight were not 
satisfied and two answered yes to that question. I am not sure where the llth 
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erson went. He did not respond to tnat question. He was either satisfied or 
not satisfied. 


Mc. Bell: In fairness, tne 80 per cent has to be qualified by 10 or 
ll people. 


Ms. Morrison: That is correct. 


Mr. Poilip: I have a question. I want to try to see what kind of 
figure I can get if I combine questions 3 and 4 to get some idea of what the 
maximum waiting time mignt be. I am not quite sure what to do witn item (e), 
question 3. In question 3(d), if 1 were to take tne mean of two to four weeks 
between the referral time and tne setting up of tne assessment, I am left with 
a mean of three weeks. Is that correct? 


Ms. Morrison: That is rignt. 


Mc. Philip: Since I do not know quite what to do with (e), I suppose 
the only thing I can do is put a three plus on that. 


Ms. Morrison: A four plus, I tnink. 


Mc. Pnilip: A four plus on it? You are talking about only 3.3 per 
cent e 


Ms. Morrison: Longer than four weeks, not longer than tnree weeks. 


Me. Philip: Wnat I am trying to do tnough is get an average of the 
waiting time oefore the assessment. Since tnere is 42.3 per cent between two 
and four weeks, the mean is three. In addition to that, there are some tnat 
are more than four weeks, but a very small percentage. For statistical 
purposes, I will have to say it is probably a three plus. 


Ms. Morrison: Three plus meaning three weeks plus? 


Me. Poilip; Yes. 


Ms. Morrison: No, four weeks plus, because that question says, 
"Longer than four weeks,'' not longer than three weeks. 


Mc. Philip: You are not getting my point. The response to the 
question that says "longer than four weeks'' is so statistically small tnat I 
cannot really work it in to tne much nigher statistic or 42.3 per cent. Since 
I am talking about a majority of patients or a large number of patients, it is 
more suitable that I use (d) tnan (e) to try to get a nandle on what is going 
on witn these patients. The mean of (d) is three weeks. 


Ms st Mprrison: Yes. 


Mc. Philip: However, because tnere is a small statistic, namely, tne 
(e) statistic, would it be correct ir I took a tnree plus for question 3 as 
being tne worst-case scenario? 


Ms. Morrison: Yes. Tnen you would not have included (a), (b) or (c) 
in your calculations. 


aie i it ing about only 45 per cent. 
Mc. Philip: That is right, but I am talking a y 45 pe 
If I go to question 4 and take 4(c), I drop my percentage to 21.8, or roughly 
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22 per cent, and the mean there between one and two weeks is 1.5 weeks. Wnat I 
am saying is that in the case of at least 22 per cent of the population, the 
time between the time of referral and the time of treatment is four and a half 
weeks plus. Is that a correct statistical analysis of that? 


Ms. Morrison: ‘hat is correct. 


Mc. Pnilip: Roughly one fifth of the patients are waiting just under 
five weeks for any treatment wnatsoever. 


Ms. Morrison: For treatment. That is correct. Our report spoke to 
two to four weeks for a patient to optain assessment, but not treatment. 


Mc. Philip: Tnere would be a small percentage. Gosh, it has been a 
wnile since my graduate school course in statistics. It seems that at least 22 
per cent of tne population are waiting just under five weeks for any kind of 
help. 


Mc. Kell: I think we had vetter get our definitions. This survey 
does not speak to tne number of patients wno experience these time factors; it 
speaks to tne number of doctors surveyed wno have patients wno have 
experienced tnem. 


Ms. Morrison: That is correct. 


Mr. Bell: In fairness, your conclusions have to nave tnat gloss over 
them. You have not undertaken an analysis in any of these categories of now 
many patients are involved. 


Ms. Morrison: Wb». 


Mr. Bell: Wnen you say 'weighted average,'' I am not sure weignted 
average is appropriate for these statistics. You are dealing with individuals; 
you are not dealing with quantities or numbers represented by these averages. 


Ms. Morrison: It is a weighted average.of the responses. 


Mr. Bell: Yes. ‘that is right. 


12:10 p.m. 


Mc. Pnilip: Since we have no reason to assume that the doctor who 
sends two patients a month gets any faster or slower service than the doctor 
wno sends 20 patients per inontn, in tne absence of any evidence to the 
contrary, one can assume that only the figure is constant between tnose 
doctors who send fewer patients and tnose doctors who send a larger number of 
patients. 


Mc. Cordiano: That may be an entirely different definition. 


Mr. Philip: No. You cannot simply argue that because tne doctors are 
saying their patients--You are counting only doctors' neads and not patients' 
heads, according to the figures we just worked out. According to the doctors' 
estimates, at least 22 per cent of tnose doctors say tne waiting tim is 
somewnere around 4.5 weeks plus. In tne absence of any evidence to the 
contrary that the doctors who refer only a few patients have different answers 
than the doctors wno refer a large number of patients, one can assume tnere is 
a consistency among only the patients. 
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Mr. Cordiano: I do not know. 
Mr. Bell: We nave Ll who refer mre than six. I do not know wnere 


those 1l are spread among these statistics. I know what you are saying. I just 
do not know. 


Mc. Philip: I am just replying to your question. You cannot infer 
the converse. 


Me. Cordiano: You cannot simply by tne fact that you have not 
surveyed patients. You are surveying doctors, and their response is what nas 
been indicated in the survey. 

Mc. Philip: Tnere is no evidence that the doctors who refer fewer 
patients are any different from the ones wno refer large numbers of patients. 
Therefore, tne only tigures you can take are the doctors' figures. 

Me. Cordiano: You may be right, but tnat is not verifiable in these-- 

Mc. Philip: Tne reverse is not verifiable. 


Mc. Gordiano: That is correct. 


Mc. Philip: In the absence of any evidence that suggests there would 
be a reason tnat they be different, you have to assume they are not. 


Mc. Cordiano: Make the assumption. That is only an assumption; that 
is not really a fact. 


Mc. Philip: An assumption is reasonable if you cannot tnink of any 
reason tor something being different. 


Mc. Cordiano: Why is this even an issue? I do not think it is an 
issue. 


Mc. Philip: It is an issue because Jonn brought it up.” 


Mc. Bell: Toucné. Ms. Morrison, what questions in the survey support 
the conclusion in tne third paragraph on page 22? Is it number 7? 


Ms. Morrison: Yes. 
Mr. Bell: How does number 7 help you? 
Ms. Morrison: ‘hat is an increase in availapility. 


Mr. Bell: I do not understand tnose percentages at all, unless we 
are dealing with more than 100 per cent variables. 


Mr. Pnilip: Question 7 is irrelevant to tne issue anyway because we 
are dealing with a different time fram. 


Mr. Bell: No. I am just interested in phrasing a conclusion in the 
third paragraph in nis report to the survey. How do we read it? 


Ms. Morrison: I think you read question 7 as saying tnat 19 found a 
difference in time required and 18 did not. 
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Mr. Bell: Which is two more tnan answered, for starters. 
Ms. Morrison: That is correct. 
Mc. Bell: Some people mignt have answered more tnan once. Do we 
conclude that 70.3 per cent of those who answered this question found there 
was a ditference in service? 


Ms. Morrison: Yes. 


Mr. Bell: How can we then conclude tnat 60.6 per cent of those who 
answered the question believed there was not? 


Ms. Morrison: I believe there is an error in the numbers you nave 
here. 


Mc. Bell: Do you want to take that under advisement until after the 
lunch break? 


Ms. Morrison: Yes. We compiled these in a aurry. 
Mr. Bell: All rignt. 


Mc. Cordiano: Let me throw a monkey-wrench into all tnis. When was 
this survey conducted? I do not think that was answered before. 


Mc. Soymko: Early 1985. 


Mc. Cordiano: Does this. speak to the issue of the time that elapsed 
from tne time the application was made to tne time the denial was submitted? 


Me. Bell: It gives one a photograph in mid-1985 of what some members 


of the profession in that area oelieved to ve the quality of availaple insured 
services. 


Mc. Cordiano: This is after tne services were expanded at the two 
nospitals. 


Mr. Bell: Yes. 
Ms. Morrison: That is true. 


Mc. Cordiano: That is not the key issue in trying to deal witn the 
major issue at hand. 


Mr. Bell: You may pe perfectly right. It may not pe for us and it 
may not be so ultimately. What is significant is that it is one of the 
conclusions tne Qnoudsman sets forth in his report, presumably in support of 
his final conclusions and recommendations. 


Mc. Pnilip: It does cast some shadow on tne assertion by the 
government that there were adequate services two years earlier, in support of 
which it did not provide evidence. 


Mc. Cordiano: It does not speak to tnat at all. 


Mr. Philip: It casts some shadows. 
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Mr. Cordiano: It does not answer that question apout two or three 
years earlier. 


Mc. Philip: The ministry did not prove its point that tnere were 
adequate services. All you have is one taken two years later. 


Mc. Cordiano: That is another question for someone else. We can pose 
that question to tne ministry. I do not think this survey is going to answer 
the question whether there were adequate facilities in the period in question. 


Mc. Philip: If we can assume tnere is a fairly stable population in 
that area--and there is; it is not like dealing with Metropolitan Toronto--and 
if we know for a fact additional services were provided, then we can assume 
the survey taken two years after the additional services were provided would 
more likely be in favour of the government's position than against it. 


Mc. Cordiano: You can assum wnat you want. 


Mr. Philip: Since it obviously is not, I tnink it assists the 
Ombudsman 's position. 


Mr. Cordiano: You can make any assumption you like, but the point is 
that we do not have any factual evidence for the period in question, unless we 
go back to tne joint committee. 


Ms. Morrison: What we do nave is the fact tnat at the time of this 
Survey it appeared to us there was underservicing, and that was after new 
facilities had already peen provided. One might tnink tnat a few years 
earlier, before tnose new facilities were provided, there was also 
underservicing. That is ali that is being said. 


Mr. Bell: On that point, where does this survey tell you there is 
under servicing as of mid-1985? 


Ms. Morrison: It does not tell us there is underservicing. It tells 
us what the delays in patient referrals are. That is all it tells. us. 


Me. Bell: 1 venture to say you nave taken tne main statistic that 
flows from question 3. 


Ms. Morrison: That is rignt. 


Mc. Bell: I want to quote you correctly. You have said, ''...it 
takes, on average, from two to tour weeks for a patient to obtain an actual 
appointment after receiving....'' The Qabudsman nas concluded that supports a 
conclusion of underservicing. An I right? 


Ms. Morrison: It supports our conclusion. That is from referral to 
assessment. 


Mr. Bell: Yes. What standard did he use in determining or concluding 
that two to four weeks on average is underserviced? 


Ms. Morcison: It was not compared to a standard. It was used as part 
of the information about whether there were adequate facilities in the area. 
We do not have a standard. 


Mr. Cordiano: What would one consider underserviced? You have to 
compare it to sometning to make that statement. 
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12:20 p.m. 


Ms. Morrison: We considered tne results of our survey to indicate 
both that practitioners were not satisfied with tne level of service and that 
the level of service indicated delays of tne kind that are here. 


Mr. Cordiano: You say practitioners were not satisfied. Can you 
point to a question in tne survey where you have asked for tneir opinion in a 
qualitative fashion? 


Ms. Morrison: Question 9. 
Mr. Cordiano: There are 26 responses out of a total of 35. 


Ms. Morrison: Yes. Some people would not answer every question on 
the survey. 


Mc. Cordiano: Of course. That would substantiate your belief that 
there was a Lack of available services or that tne amount of time tnat was 
involved was aot adequate. 


Mc. Philip: The onus is on the government to define adequate service 
and it nas not done that. In tne absence of any definition, one has to assume 
the Onmoudsman's definition would be given tne benefit of the doubt. If you are 
going to have a policy and you do not define it, you cannot scream that 
somebody is in violation of your policy. 


Mr. Cordiano: That is not the point nere. we are dealing with the 
information we have. We are questioning the validity of that information and 
going on fron that point. That is what we are addressing. 


Mr. Shynko: Tnat is a very crucial element. When you ask 55 doctors 
to reply to a survey, 1 imagine those who participate in the survey are 
concerned tnat there is a problen. Following that logic, those who do not 
participate in the survey do not feel there is a problen. 


Mc. Cordiano: That is another assumption. 
Mc. Soymko: That may be an assumption. There are so many assumptions. 
Mc. Cordiano: You cannot make tnat kind of assumption. 


Mr. Philip: You cannot conclude that. It may be tnat tne doctors wno 
did not reply were not-- 


Mc. Snoy.nko: Were too busy. Or do not care. 


Mc. Philip: No, no. There are a number of reasons why they may not 
have replied. One may be that they do not refer people to pnysiotherapists. In 
other words, if I were a gynaecologist or an anaesthetist, I doubt very much 
that I would refer too many people to physiotherapists. 1 mignt not reply 
because this is not relevant to me. 


Mc. Snynko: Perhaps we snould look at page 35, which probably has a 
greater bearing than the survey if you look at statistics. 


Mc. Bell: Mr. Shymko, can we reserve page 35? It is a very important 
document that comes from the ministry and I want to put it in its proper 
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context. It is distracting to introduce it while we are talking about tne 
Qnbudsman's report. 


Ms. Morrison: In terins of the standards, in the tnird full paragrapn 
on page 21, we report, ''During the course of our investigation we were 
informed by ministry officials that according to verbal information received 
from the administrator of the Belleville General Hospital, tnere was no delay 
in obtaining outpatient pnysiotnerapy treatment within the municipality." That 
is wny we have quoted figures apout tne number of weeks it takes. 


Mr. Bell: Before we go on with the rest of the report, to put the 
survey results in context, the ministry told you the area was adequately 
serviced. You received some conflicting signals before that and said, "Let us 
test it ourselves.'' You tested it witn the survey and you concluded that those 
results showed underservicing. 


Ms. Morrison: It snowed there was a two- to four-week delay rather 
than no delay. 


Mc. Bell: You concluded the area was underserviced. 
Can we move on to try to finisn the report pefore the luncheon break? 


Tne rest of page 22 speaks of support from individuals or groups in the 
community for the transferred service. 


Ms. Morrison: That is correct. 


Mc. Bell: The last sentence is important: ‘There is no private 
licensed physiotherapy clinic in Hastings county," the county in question. 


Page 23 is a restatement of your 19(3) letter. We do not have to look at 
that any furtner. 


On page 24, Dr. Hill sets forth his final conclusions and 
recommendations. Would you take the committee through tnose, please, referring 
back to any other material you think is relevant? 


Ms. Morrison: Again, the conclusions are one general one about the 
ministry*s methods of obtaining information and the lack of current 
information and one specific one to do witn tir. F, that the ministry's 
decision to refuse to allow him the transfer he requested was unreasonable as 
it was not based on up-to-date information. 


Flowing from the two conclusions are two recommendations. There is one 
general one with respect to the metnodology of collecting information. The 
second, specific one is that it grant permission to Mr. F to transfer the 
licence in question. 


Mc. Philip: What you are saying in tne first one is that it is not 
adequate metnodology for the ministry to call a nospital aaministrator , woo 
probably has very little direct patient contact anyway, and say, Are you 
getting good services in physiotherapy? 

Ms. Morrison: "Are you giving good services?" That is right. 


Mc. Philip: He is bound to answer yes. 
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Ms. Morrison: We did not feel the information we nad received from 
the ministry was persuasive that there were no delays. 


Mc. Cordiano: What you are saying in effect is tnat the ministry 
based its decision on a lack of information. 


Ms. Morrison: That is correct. 


Mr. Cordiano: To tne best of your knowleage, it was a lack of 
information. 


Ms. Morrison: Yes. The only information we alluded to in the report 
from the ministry was information it had obtained from the administrator of 
the Belleville General Hospital stating there was no delay. 


Mr. Cordiano: You were aware of no otner availaple data. 
Ms. Morrison: That is why we did our survey. 


Mr. Baetz: This surely gets us back to the basic issue I was talking 
about earlier, and that is a question that not only applies in this instance 
to the Ministry of Healtn but also could apply to any other ministry. Here the 
Qnbudsman is challenging the methodology of establishing needs and resources 
and so forth. When we get to that point, I would like to ask whether it is 
appropriate for the Onbudsinan to challenge that kind of survey. 


We have been talking about the methodology nere. Mr. Pnilip nad all 
kinds of questions about the methodology followed by tne Ombudsman's study and 
survey. These are highly technical, very difficult areas. How do you assess 
wnether a community is peing adequately served in its nealtn care? How do you 
establish the priorities and so forth? We are getting into a very technical 
area here. 


I have som reservations about this, quite apart from tne individual in 
this case, Mr. F, wno is not even the issue here. ‘The issue is, did the 
Ministry of Healtn make tne proper decision? We are questioning its 
methodology, database and assessment methods and challenging the procedures it 
had establisned for continuing needs reviews, etc. 


We are getting into a very tecnnical area, and I think the committee 
snoula look at this whole issue. If we agree and support the Onbudsman in this 
in relation to the Ministry of Healtn, we are going to nave to do it for the 
Ministry of Housing and for the Ministry of Community and Social Services. We 
can challenge the Ministry of Iransportation and Communications about how it 
establishes wnether an area snould get a four-lane hignway, a two-laner or 
whatever. It goes on and on. 


12:30 p.m. 


Mc. Pnilip: May I respond to tnat? I think the issue is the same one 
the Provincial Auditor deals with. The issue is wnether there is a policy in 
place. He is not questioning wnether the policy is rignt. The issue is not 
wnether you privatize or deprivatize services. The issue is wnether there is a 
policy in place and whether tnat policy was carried out. That is a legitimate 
question for either the Ombudsman or the Provincial Auditor to ask. 


Were tnere clear, set objectives in place and were those objectives 
carried out? It is not wnether those objectives were right or wrong, because 
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that is a ministerial and govermnent decision. It is wnether the opjectives 
were Clear and whether tney were carried out. In this case, tne Ombudsman is 
saying the objectives may be clear, put they had no way of measuring them and 
their conclusions were not in keeping with the stated opjectives. 


Mr. Baetz: Can I respond to that? That leads us back to a question 
that was asked earlier tnis morning: To what extent were the recommendations 
made by that task force--or wnatever they called it back several years 
ago--binding on tne ministry and to wnat extent nad they been implemented in 
other areas of the province? Was this another report that went to tne ministry 
where it had to make certain judgement calls and set certain priorities, such 
as, 'We can meet tne needs in tnis area, but not in tnat area rignt away and 
maybe later on here''? I an very anxious to hear what tne Ministry of Health 
says about tnat in other areas. 


Mr. Cordiano: The only tning tnat is binding on tne ministry is its 
policy. 


Mr. Philip: Tnat report was relevant only to this, not to the 
recommendations it may nave made witn regard to expanding or not expanding 
services. It was relevant only to this issue witn regard to its conclusions 
that certain areas were underserviced and tnat tne ministry was in fact saying 
that this area, namely, tne belleville area, was adequately serviced. It is 
purely a factual piece of information from the report tnat applies to tnis 
case. 


We are not dealing with wnetner the report is government policy, wnether 
it is adequate or inadequate or whetner we agree or disagree with tne report, 
but wnether tnere is factual information in that report that can be applied to 
this case and to the statement by the iministry tnat there were adequate 
services at that time and therefore, according to its policy, there was no 
need to give this guy tne licence. 


Mc. Chairman: This is something we will have to get into afterwards. 
The committee is adjourned until 2 p.m. 


Tne committee recessed at 12:33 p.m. 
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Tne committee resumed at 2:17 p.m. in committee room 1. 


REPORT, COMPLAINT OF MR. F 
REPORT, COMPLAINT OF MR. R 
(cont inued ) 


Mr. Chairman: Now that we have members from all parties, we will 
continue. 


Mr. Bell: Wnen we broke off this morning, we nad about come to the 
end of a review of Dr. Hill's section 22(3) report. Ms. Morrison, is there 


anything more you want to say about the report before we look at the 
ministry's response? 


Ms. Morrison: I have a very brief matter. First of all, I would like 
to correct the information on your survey. Question 7 had incorrect 
information in it. 


mr. Bell: Tnis is on page 41 of the material? 


Ms. Morrison: Yes. The responses were "yes, nine'' and "no, 18.'' The 
percentages are 33.3 and 66.6 respectively. 


Mir. Sheppard: That is to the seventh question? 

mc. Morrison: Yes. 

Mr. Bell: What nappened to the other percentages? 
Ms. Morrison: They did not respond to this question. 


Mr. Sheppard: You should have another line down there: "'(c) 0.1 per 
cent, no answer. 


Mr. Bell: Okay. Is there anything else you wish to say about the 
report? 


Ms. Morrison: I would like to say one or two words about the 
conclusions and recomnendations. 


As I nave said, the first conclusion was a general one, but our 
investigation did not start out to find out about that question. That 
conclusion arose as a result of our investigation when we found that we did 
not nave adequate information. The Onbudsian concluded that the information 
gathering system needed improvenent. That was not something we set out to 
find. We investigated Mr. F's complaint that he could not transfer his 
licence. Tne second conclusion and recommendation deal with that part of our 
investigation. 


Mr. Bell: Is it still Dr. Hill's conclusion, in the general sense, 
tnat tnere snould pe sone improvenent and procedures established? 
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iis. Morrison: Yes. 


Mr. Bell: I take it he has chosen not to offer any suggestions as to 
now and wnat. 


Ms. Morrison: As to how to conduct surveys? 
mr. Bell: No. As to methodologies and improvements in procedures. 
Ms. Morrison: That is correct. 


Mr. Bell: Wnat is the process? Assume for a moment that the ministry 
nad come back to you and said: "All right, you made a point. Maybe we are a 
little lax. Tnis is what we propose to do." How are you going to assess 
wnetner that complies witn the reconnendation? 


Ms. Morrison: We often have that kind of response from ministries 
woen we make this kind of general recomnendation; they say, ‘Yes, we are going 
to do it.'' We follow up on it, down the line, to find out what has been put in 
place. we do not bring it to this comnittee if we are satisfied that they are 
doing wnat was recommended. 


Mr. Hayes: Correct me if I am wrong, but are you questioning the 
uethnodology and tne database from the ministry because, to your knowledge, 
tney did not take a survey as such but only talked to the administrator of 
that one hospital; they just made a telepnone call, or whatever the case may 
pe, to tne adninistrator of that hospital? 


Ms. Morrison: We did not have any information that would lead us to 
believe that it nad up-to-date statistics on which to base this kind of 
decision. 


Mr. Hayes: I nave a question on the survey that was handed to us 
later; it is regarding question 6. It might not have any bearing on the case, 
but if I read that correctly, is what you are saying that someone with an 
acute condition could wait as long as someone with a cnronic condition? It is 
question 6 on page 2; you asked, “Do you find a difference in the waiting 
period for treatment for patients with chronic conditions as compared to those 
with acute conditions?" 


Ms. Morrison: The answer is yes, they do find there is a difference 
in tne waiting period. If they say yes, there is a difference, they mean acute 
patients get treated more quickly. 


Mr. Hayes: But 73 per cent said no; they said there is not much 
ditference in treating an acute patient or a chronic one. 


Ms. Morrison: That is correct. 

mr. Hayes: A question was asked earlier by Mr. Snymko, I believe, 
put I do not think we got an answer on it. How many private physiotherapists 
are operating now under the Ontario healtn insurance plan? Was that not asked 
earlier? 


Ms. Morrison: I do not have that information, but I expect the 
ministry does. 


Mr. Hayes: Okay. We can get that from the ministry. 
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_ Mr. Bell: If tnere is nothing as to tne report, we can complete the 
review of the documentation. Page 26 is self-explanatory; it covers the letter 
from Dr. Hill to tne minister on the report. 


ms. Morrison: That is correct. 


Mr. Bell: So we can presume tnat if he had not been advised 
beforehand, Mr. Elston certainly was advised on or about February 24, or his 
office was, concerning tne Undudsman's conclusions and recomnendations. 


Ms. Morrison: That is right. 


Mr. Bell: Pages 27 and 28 are the response of the ministry, by Dr. 
Dyer, not only to 22(3) report but also the 19(3) report. We should not be 
distracted by the 19(3) report; let us concentrate on the response as it 


relates to tne final report. What do you nave to say about that? 


Ms. Morrison: At this point, tne ministry is maintaining its 
position that there is adequate service in the area in question and that the 


transfer of the physiotherapy licence should not be made because it is not an 
area tnat is underserviced. 


Mr. Shynko: The ministry maintains the Belleville area, meaning the 
Belleville municipality, is adequately served; it is not an underserviced 
area. On the critera of a municipal area, do they also feel the Millbrook 
municipality, if there is such an entity--is there a Millbrook municipality as 
well? 


Ms. Morrison: I do not think there is. 
Mr. Sheppard: Millbrook is a village of about 500 or 600 people. 
Ms. Morrison: It is just outside Peterborough. 


Mr. Shymko: I understand the ministry was prepared to consider the 
transfer of the OHIP billing privileges to Belleville on the condition that 
tne pnysiotnerapy facility in Millbrook be maintained. 


Ms. Morrison: No. 


Mr. Shynko: That was my understanding from page 20, I believe, where 
you stated the winistry's position. I quote: ''Tne ministry was prepared to 
consider a transfer of OHIP billing privileges from Ms. A's physiotherapy 
facility''--I do not know where Ms. A comes in; I guess the original-- 


Ms. Morrison: That is right. 


Mr. Shynko: --'tin Millbrook to Mr. F's facility in Belleville, 
provided that the facility remained in the Millbrook area....'' The ministry's 
position is stated in tne very first point on page 20. The ministry was ready 
to allow for tne transfer of OHIP-- 


Ms. Morrison: Not to Belleville. That reads badly. It should be, "'to 
vir. F provided the practice stayed in Millbrook." 


Mr. Shymko: It says, "to Mr. F's facility in Belleville." 


Ms. Morrison: Yes, but tnat is incorrect. 


Mr. soyinko: That is incorrect? 


Mr. Bell: Mr. Snhymko, the important point is that the ministry's 
position Ehroughout has been, ‘We will permit a transfer of that licence, but 
you have to stay within tne Millbrook area,'' which does not answer your 
question, what is tne Millbrook area? 


Mr. Snymko: Exactly. 


Mr. Bell: In fairness, that question should be addressed to Mr. 
LeNeveu and Mr. Reid. 


Mr. Shymko: I want to ask the Ombudsman's representatives whether 
tne millbrook area is well served by physiotherapists. 


Ms. Morrison: It is in one of the areas that were not identified as 
underserviced by the original conmittee. 


Mr. Shynko: So, as an area, Millbrook is not underserviced. 
vic. Epp: In terms of (inaudible), it might be. 


Mr. Shymnko: Not necessarily, because I recall some member of the 
comiittee asking: "If mr. F moved from Millbrook, would there be enough 
services? Are there other physiotherapists in the area? Is there another 
private physiotherapist who would provide care?" I believe the answer was yes. 


Ms. Morrison: Yes, it is served by other physiotherapists. I believe 
there are tnree licences in that county. 


Mr. Shyinko: Why force a physiotherapist to remain in Millbrook, 
wnich is more than well served, and argue that he cannot go to Belleville, 
where you have opinion polls, surveys and other things apparently showing it 
could use the services of a private physiotherapist? My question was, "Is 
Millbrook well served and are there other physiotherapists there?'’ Even if he 
were to pull out, would Millbrook be well served? 


Ms. Morrison: Yes. Tne practice that has the billing privileges 
attacned to it is not operational currently; so it would not affect the level 
of service if he were to transfer those, unless-- 

Mr. Snymko: It would not be detrimental at all to the Millbrook area. 

Ms. Morrison: No, except that they would not get it back there. 

Mr. Smyaso I see. I may be asking tne same question. I know the 
ministry staff wanted to coument on it, unless we are so rigid that we do not 


allow for a comment from the ministry. Are we that rigid? 


Mr. Bell: I think it is going to work better if we finish with the 
Qnpbudsinan people and then deal once and for all with the ministry. 


Mr. Shy:nko: Could you make a note of that so you could comment on 
it? At wy age, I tend to ve senile and I may forget. 


Mr. Epp: I nave noticed that every time you speak, Mr. Shymko, they 
Nave been writing profusely. 
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Mr . sheppard: Do you class Hastings county and the city of 
Belleville as one area in regard to our discussion? 


Ms. Morrison: It was one area in tne survey by the joint committee. 


Mr. Sheppard: Do you realize how far it is from Belleville to 
sancroft? 


Ms. Morrison: Yes. 


ir. Bell: Let us complete the documents. Pages 29 and 30 are the 
letter Dr. Hill wrote to the complainant advising him what had happened; that 
is, that ne had issued his report to the ministry. He does not say anything 
apout a special report, out ne advises that ne is going to forward it to the 
Se (Mr. Peterson) pursuant to the act. It is just to keep the record 
clear. 


Mrs. Meslin: He does talk about the special report on page 30. 
2:3U_ p.i. 
Mr. Bell: You are right. 


Page 31 is tne letter of transmittal from Dr. Hill to the Premier 
pursuant to subsection 22(4), which is a condition precedent to a report to 
the House and then to this committee. 


Pages 32 and 33 are the letter from Dr. Hill to Dr. Dyer and to the 
minister advising that it has been sent to the Premier pursuant to subsection 
7i(4)., 10 is a formality ‘to complete the process. 


Page 34 is the Premier's letter back to Dr. Hill acknowledging receipt 
ot the report pursuant to section 22(4) and advising of his appreciation that 
he is peing kept involved. Tne only comment, members, is that this letter is 


identical to the letter tnat former Prenier Davis wrote in the same 
circumstance, and I am sure nothing follows from that. 


vir. Shywko: Plus ga change, plus c'est la méme chose. 
Mr. Bell: It is the same typewriter. 


Mr. Philip: Some of us have always said there was no difference 
petween the two old-line parties. 


Mr. Bell: I did not intend to open that. Page 35, Ms. Morrison, 
quickly. - 


Interjections. 
Mc. Chairman: Order, please. 
Mr. Bell: For identification purposes, members, page 35 is a 
docunent 1 obtained from Mr. Reid and Mr. LeNeveu last week at a meeting. Ms. 


Morrison, can you confirm that your office was not aware of those figures at 
any time prior to the 22(3) report? 


Ms. Morrison: That is correct. 
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Mr. Kell: This is referable to the Belleville General Hospital, 
menbers, and | believe for the fiscal years listed, although Mr. LeNeveu and 
Mr. xeid can confirm that. It sets forth the number of outpatient visits at 
tne pnysiotherapy facility at tmat nospital and the number of staff employed 
to service tnose visits. I will have some questions, and I am sure you will, 
of the ministry representatives as to what they mean. 


vir. Shymnke: To formulate questions on page 35 and that statistic, I 
want to understand what this means. For example, when for the period 1985-86 
we mention a forecast of 21,000 plus, that is quite a jump. Is that forecast 
is based on population growth in the Belleville area, or is it based on some 
epidemic that requires pnysiotnerapy? Are there grounds for this forecast? It 
is a plain forecast based on some criteria; correct? 


wir. Poilip: There were five new hockey clubs formed in the area; 
tnat is what the forecast is based on. 


Mr. Shynko: Regarding the full-time equivalent, is this the actual 
staff, or is it wnat you normally would require as the equivalent of full-time 
staft it you had these outpatients-- 


Mr. Bell: No. 
mr. Snynko: Is it a facc? 


Mr. Bell: Staff is actual. Tne first four years are actual. The 
1985-86 Figure is a forecast made by the person who put these together at the 
time they were put together. The actual for the fiscal year 1985-86 is not 
available as yet. 


As for tne factors or the criteria in making the forecast, I do not know 
specifically, but I am not sure it is relevant what they are. At best, it is 
an educated guess py the ministry, and we should accept that estimate or 
forecast as reasonably accurate in tne circumstances. 


Mr. Shywko: So the 10.5 staff is actual; that is not a forecast? 

Mr. Bell: Yes. 

Mr. Shynko: That is all I wanted to know. 

mr. Bell: I did a little mathematics, if you want to note this. For 
the 1931-82 year, it works out to 2,828.71 visits per staff member. The figure 
for 1985-86, based on 21,000, is dead on 2,000 visits per staff member. 


Mr. Shynko: You cannot make that comparison, because one is a fact 
and the other is a forecast. 


Mr. Bell: I tnink you can do something with it. If you want to, you 
can also play around witn 1984-85, which is a figure of less than 2,000. 


Mr. Snynko: What I see is that in 1984-85 you have less than what 
you nad in 1981 and you nave 2.5 more staff. In four years, you have a 
decrease of almost 1,000 in terms of outpatient visits. 


mr. Bell: As to wnat it means, I think we can engage the ministry 
people. 
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Ms. Morrison, just to get rid of you, so to speak, we nave already 
looked at pages 36 through 42, the survey and the results of the survey. With 
one exception, that completes the documentation. I believe Todd Decker has 
distributed individual copies of the grey-covered report, which contains the 
ministry's version of the synopsis. As I said, this is at two places. The 
special report is not numbered, so I cannot-- 


Ms. Morrison: It is the last five pages. 


Mr. Bell: Tne last five pages in the grey volume or as separately 
photocopied. 


mr. Philip: All those letters dated March 19 from Allan Dyer. 


Me. Bell: I have two questions, Ms. Morrison. When did your office 
receive this and do you have any comnents on it? 


Ms. Morrison: This came to us by letter dated Marcn 19, 1986, the 
letter just before the synopsis. 


Mr. Philip: When did you receive it? 

Ms. Morrison: Marcn 20. 

Mr. Bell: Do you have any comments on it? 
Ms. Morrison: No, not at this point. 

Mr. Bell: Why? 


Ms. Morrison: I would like to hear the ministry explain its position 
before I comnent on it. 


Me. Bell:«That is fair. 
Mr. Epp: Is there a policy of stamping your letters with the date? 


Ms. Morrison: Yes, we do. This one did not get stamped. The envelope 
is stamped, but this letter is not. 


Mr. Bell: In his letter, Dr. Dyer invited Dr. Hill to contact him if 
there were any comnents that required further explanation or elaboration. Do I 
take it that no further explanation or elaboration is required? 


Ms. Morrison: I am informed by Mrs. Van Kleef that there was a 
discussion about having a meeting on this before tnis committee meeting. 


Mr. Bell: And tine ran out. 
Ms. Morrison: I think the ministry decided it was not worth while. 


mr. Bell: If there are no further questions of the Ombudsman's 
representatives, I think it is timely to ask Mr. LeNeveu and Mr. Reid to set 
forth the ministry's position with certain reasons. Then you can ask them, as 
will I, certain questions that have been put already and others that you think 
are relevant. No further questions? 
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Gentlenen, wnoever wishes to take tne microphone and with whatever 
. . . ' 
documents you would like to refer to, can we hear what the ministry s response 
is to tne Omoudsman's recoumendations and the reasons for tnat response? 


Mr. LeNeveu: Before comnenting on the case itself, I would like to 
try to answer a number of questions for information asked by the connittee. 


Tnere was a question in the morning about how many private physiotherapy 
clinics there are in Untario. There are approximately 95. There are 95 clinic 
licences in existence. Tne point of information I was going to add just a few 
moments ago was that three are inactive, one of which is this particular 
clinic, the one that was referred to a few moments ago. At the time when I was 
going to add the information that it was inactive, it was pointed out that the 
licence, in fact, is inactive. 

2:40 p.m. 
Mr. Shyinko: The 95 do not have the privilege of OHIP billing. 


Mr. LeNeveu: Yes, they do. There are 95 clinics that have the 
privilege to bill OHIP directly. 


Mr. Snynko: These are the ones that were frozen in 1966? 

Mr. LeNeveu: That is correct. 

Mr. Shymko: None of the 95 is post 1966 bargaining? 

Mr. LeNeveu: No. I believe those 95 are inactive. 

Mr. Soymko: This is considered as one of the three inactive? 

Mr. LeNeveu: That is right. 

Mr. Shy.nko: My otner question, and I could not get the figure on 
tnis, is now many private pnysiotherapy clinics have you had since 1966 which 
do not have tne privilege of OHIP billing? 

Mr. LeNeveu: I am not sure how many private physiotherapy clinics 
are currently operating in Ontario without an OHIP licence to bill. Going from 
memory, there are at least 30, and perhaps more, currently operating in 
Ontario. Unfortunately, I could not find tne information when I went back to 
uy office. The Ontario Physiotnerapy Association would have that information. 

vir. Shyinko: One of these was the gentleman in Belleville, the 
pnsyiotnerapist who had a private physiotherapy clinic in Beleville prior to 


purchasing tnat other licence. Is that right? 


Mr. LeNeveu: It is my impression that he is operating a private 
physiotherapy clinic in Belleville. 


wir. Shyinko: Before that? 


Mr. LeNeveu: I am not sure when it came into existence. I believe he 
is operating 1t today. 


Mr. Shynko: The figure is approximately 30 in the province? 
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Mr. LeNeveu: I do not know. It is at least 30. I could not find the 
figures. 


Mr. Shymko: Can one obtain such information? 


mr. LeNeveu: I believe the updated information would be available to 


you from the Untario Physiotherapy Association. We could ask them on your 
behalf if you like. 


Mr. Shyuwko: Does the physiotherapy association represent both 
categories? 


Mr. LeNeveu: Yes. 


Mr. Philip: There is a body of thought in various jurisdictions that 
Says an Operating authority which belongs to the government, since it is 
conferred by the government, may not be transferred or sold no matter how much 
goodwill, or whatever that is, if it is inactive. I take it that there is no 
such regulation you can point to with regard to physiotherapy clinics. Is that 
correct? 


Mr. LeNeveu: No, sir, I am not aware of any regulation to that 
etfect. 


Mr. Morin: Did Mr. F make any application to you to obtain a licence 
prior to the one of February 8, 1980? 


Mr. LeNeveu: I phoned the OHIP operations in Kingston at lunchtime. 
It is tneir impression that tne first application goes back to 19380. We could 
not find any correspondence in the ministry. At that point, it is my 
understanding that ne had asked for a new physiotherapy licence to be granted, 
not for a transfer of the licence. It was our imprression that April 1983 was 
tne first time he asked for the transfer of the inactive licence, which is 
ditferent fron asking for a new licence. 


Mc. Cordiano: Can I get a clarification? Did you say the first time 
he asked for the transfer was in 1983? 


ir. LeNeveu: No. In 1980, he asked for a licence. In 1983, he asked 
for a transter of tne existing licence. 


_ wir. Sayinko: Tnat cones through as 19383 only. That is why there has 
peen a lot of confusion. Is that correct according to tne Ombudsman? I was led 
to believe that tne application was in 1930. By application, I tnought it was 
application for a transfer. 
Ms. Morrison: He was applying in 1980 for billing privileges. 
Mr. Shynko: Billing privileges, not necessarily transfer? 


Ms. Morrison: Not necessarily transfer. 


Mr. LeNeveu: They have been frozen since 1966. 


Mr. Shymko: What is the logic of someone in 1980 applying for 
pilling privileges 17 years after a freeze was installed? Did this guy not 


have enougn information to know not to apply for a billing privilege as a 
private physiotherapist because none is issued? 
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Mr. LeNeveu: We still get requests from individual physiotherapists, 
even to this day. 


Mr. Shy.nko: Oh, you do get requests. 
Mr. LeNeveu: We still receive them. 
Mr. Pnilip: Did he not make an offer to purchase this prior to 1983? 


Mr. LeNeveu: My only information is a letter he wrote to one of the 
persons in the ininistry. Perhaps I could read it. 


Mr. Bell: That question should be directed to everybody concerned 
because it does make sone difference. It makes a lot of difference when you 
look at page 35, because if tne application for the transfer is prior to the 
first fiscal year, the implications one can draw from the increase in staff, I 
would suggest, are materially different than if the application was first made 
in the third fiscal year. 


Ms. Morrison: Or in the second fiscal year. The application was in 
1933; 


Mr. Bell: Tne information in the ministry's synopsis, wnich I have 
not heard any disagreement witn, is that the application was in May 1983. 


Ms. Morrison: That is tne second fiscal year you are talking about 
on your chart. 


ir. Bell: When is tne fiscal year-end? I thought it ended on March 
Sen 


ms. Morrison: If that is a fiscal year. I think tney were going to 
tell us what those years are. 


mr. Cordiano: Perhaps the ministry could comnent on what the fiscal 
year is as indicated in the figures. 


Mr. Reid: Tne fiscal year begins April 1 and ends March 31. 


Mr. LeNeveu: Again, I apologize; we do not have a date stamp on this 
letter. 


Mr. Reid: Yes, we do. It is at the top. 


Mr. LeNeveu: Yes, we do. we received it on April 5, but the letter 
is dated March 24, 1983. According to the date stamp, the ministry received 
tne letter on April 5, 1983, and acknowledged the letter on April 13, 1983. We 
formally acknowledged receipt of the letter in May 1983. We then indicated we 
would not be in a position to make the transfer. 


Mr. Cordiano: The letter with regard to the application was in 
reference to the 1932-83 fiscal year. That is the year you had figures for. 
You would not have nad figures for the following fiscal year. You received the 
letter in May and at some time subsequent to that someone made a decision 
based on 1982-33 fiscal year figures. That is just to clarify that. 
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Mr. LeNeveu: The factual data that would have been available on 
volumes of service related to tne year 1982-83; that is correct. 


We have tried to touch on the points of factual information. I believe 
there was one otner question relating to hone care earlier this morning. I 
nave forgotten the phraseology of the question. Perhaps I can answer that 
question, tnen give a bit of preamble and background to the case. 


mc. Morin: That was Mr. Sheppard's question. 


Mr. Lipp: Perhaps we can save that until he comes, since he was the 
one who asked it. He may have a question on it. 


Mr. LeNeveu: Fine. 


Mr. Pnilip: I have a question that was not answered. I am concerned 
that perhaps it may well be that when he applied for an operating authority or 
wnatever you call it, he may not have known the difference between a transfer 
and applying for a new authority. If nis offer to purchase was back in 1980, 
wnat he was doing under a different nane was applying for a transfer. You 
people should have picked that up and advised him of the difference and of his 
rights to apply for the transfer. It was essentially a transfer he was asking 
for; ne simply applied in the wrong way. 


Mr. Cordiano: You should not presume that. That should be a question 
that should be posed. 


Mr. Philip: wny else would you buy a business which is not operating 
unless you are buying the operating authority in that business? It has no 
value other than tne operating authority. Tnere is no reason for him to 
purchase something he is simply going to move lock, stock and barrel. 


Mr. LeNeveu: According to the records we have in the ministry, I 
Cannot answer when he may have approached the owner of the other licence. As 
far as we can determine from our records, we do not have any information to 
that effect. This does not answer your question, but there is a sentence in 
the letter tnat came to the ministry, which reads, "I have agreed to purchase 
tnis licence on July 1, 1983.'' I do not know whether they had negotiated that 
six months, a year or two years before. We cannot find that information. 


2:9U pail. 
mr. Philip: Wnere does it follow that it was in 1980 that he hnad-- 


Mr. LeNeveu: I believe he applied for a new licence in 1980. At 
least tnat is my impression. 


Ms. Morrison: The year 1980 was the date of the first documentation 
the complainant gave us about his request for billing privileges. You cannot 
tell from that letter wnether ne was applying for billing privileges attached 
to ms. A's clinic. I know he did not make the actual arrangements with her 
until he had zone through this process and had come to our office. He did not 
sign the agreement because he was trying to find out whether he could get the 
billing privileges. 


Mr. Pnilip: When is the tentative agreement to purchase what amounts 
to an operating authority if he gets the transfer? 
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Ms. Morrison: 1984. 


Mr. Philip: What he had done tnen was apply for a new licence. When 
turned d 


ne was Own, he decided to purchase a nonoperating authority and 


transfer it. 
Ms. Morrison: I am sorry; I do not know that. 


Mr. McLean: why did he go to the Ombudsman when he did not know 
whether he would get a licence or not? 


Mr. Epp: I an a little confused here. I am sure I am the only one 
put for my clarification, when you are talking about a new licence and so 
torth, there is a certain terminology that is used here. As I understand it, 
tnere were X number of licences granted in tne 1960s for physiotherapists to 
pill OHIP. Is that correct? Do we know how many licences, Mr. Reid? 


mr. Reid: Approximately 95. 
Mc. Epp: That number is fixed. Is that correct? 
Mr. Reid: That is correct. 


Mr. Epp: If people want to retire or move, for whatever reason, they 
can sell those licences to another physiotnerapist who does not have billing 
privileges. They buy those on the open market and then ask, either before or 
after, to have them transferred, or they can use them in those particular 
areas. When they get those licences, does their transfer to others have to be 
approved by the ministry? 


Mr. Reid: Yes. 


Mr. Epp: Tney do, to make sure that the persons are qualified. When 
Mr. Poilip is asking about a new licence, I do not understand what he means by 
tnat. I thougnt tney were old licences whicn were transferred. They are not 
new licences and you people are not granting new licences. 


mr. Keid: I go back almost 15 years on this issue. We closed the 
plan in approximately 1966. No new licences were issued. The existing 
congeries of licences was frozen. Five years later, I was a inenber of 
acoumittee that met once a month to review applications for people who wanted 
new, wnat we call pristine, licences. They did not exist in 1966. 


Mir. Epp: Additional licences to the 95? 


Mr. Reid: They would all get a letter, similar to the February 8, 
1980, letter, saying, "Thank you for your interest but the answer is no." 


Mr. Philip: You needed a comnittee to do that? 


Mr. reid: Yes. We did have a fair volume. That is not surprising 
even though-- 


Mir, Pnilip: You are not by any chance the hangman, who was also paid 
for five years. 


Mr. Bell: Mr. Reid is a lot of things, but he is not a hangman. 
Forgive me, members, we nave to clear up this chronology. 
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Me. Epp: I was just trying to get clarification for myself, 
particularly witn respect to the licence. 


Mr. Saynko: I am not getting the clarification yet from the answers. 
Tne freeze was on the 95, on the numbers. The freeze was not on the individual 
nor on the area. 


Me. Reid: It was on all. 


Mr. Shyiko: You did not freeze the areas? You allowed for area 
changes? The freeze was 95 for Untario? 


Mr. Reid: That is correct. 


Mr. Shymko: Is that my understanding? 


Mr. LeNeveu: To amplify it, tnere was a freeze on 95. 


Mr. Shymko: For Ontario. 


Mr. LeNeveu: For Ontario. There were transfers within a given 
municipality from one owner to another when a physiotherapist retired or there 
was a similar circumstance. However, as far as we can determine, tnere nas not 
been a transfer of one of those licences from one municipality to another 
municipality. It certainly has not nappened in tne past six or seven years. We 
cannot go back in the records, unfortunately, further than that, but there has 
not been a transfer. However, as the letter states, we would entertain a 
transfer to an underserviced area. There have not been transfers. Effectively, 
your answer is correct. 


Mc. Shymko: You surely admit that prior to 1966 when you froze the 
numbers, there was already a discrepancy in the concentrations of clinics. 
They were applying for pnysiotherapy clinics prior to 1966, Licences were 
granted and sometimes there would be concentrations in some parts of the 
province, in some mmicipalities, and nothing existing in others. There was 
that imbalance and that anomaly. When you froze the number at 95, I am sure 
you allowed for flexibility, for changes from one individual to another and 
from one area to another. You came out witn lo underserviced areas in 19381 for 
recomnendation. 


Mc. LeNeveu: All I can say is, I cannot comment on the situation in 
1966. That was in the days of the Ontario Hospital Services Coumission. There 
was a freeze. It is my understanding that one of the major concerns that led 
to the freeze was a number of hospitals were starting to lose key 
physiotherapy staff. Therefore, the inpatient and outpatient physiotherapy 
services could start to be seriously affected. 


It might be nelpful to touch on the study to which Mr. Shymko alluded 
and on some of the background leading up to that study. As Mr. Reid has said, 
each year there is still quite a number of physiotherapists applying for 
licences even thougn there is certainly an awareness in the physiotherapy 
community that there has been a freeze since 1966. There are applications 


still being made. 


When tne committee was set up, with tne Ontario Physiotherapy 
Association on the committee, there were also representatives from the 
ministry who looked at--and this goes to your point--tae distribution of 
physiotherapy services across Ontario. At that Cim, there was a number of 
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concerns. There was some unevenness across Ontario, and we were aware of that, 
particularly in northern Mntario. 


When you think of physiotherapy services, you should tnink about 
inpatient physiotherapy services in hospitals, outpatient physiotnerapy 
services, home care physiotherapy services which subdivide into acute and 
chronic, and physiotherapy clinics. There are physiotherapists who work in 
special facilities as well, even in nursing homes. 


There was a survey done of the distripution of physiotherapy services in 
total across Ontario, not just outpatient. The conclusion that came out of 
tnis study was that there was a number of areas of the province--the figure 16 
was nentioned--that, relatively speaxing to other areas, had a lesser 
availability of physiotherapy services. 


Tne Ontario Physiotherapy Association is on record as saying that it 
would like to see billing privileges extended to individual physiotherapists. 
Since it was part of this committee, there was also a recommendation in the 
report that the ministry entertain removing the freeze and consider issuing 
additional pnysiotherapy licences, at least in the 16 geographic areas that 
had been identified. This would have meant a major change in policy since the 
policy nad been in existence since 1966. 


This report was received by tne ministry and was reviewed within the 
ministry. I was present at some of those discussions wnen it was looked at 
within the ministry after it came from the committee. The point made earlier 
by some representatives who basically alluded to it, this was another 
committee report. I do not like to say “another report'', but the ministry does 
receive a tranendous number of reports. This was a very important report and a 
lot of good work had gone into it. A good assessment had been made across the 
province as to the relative state of the level and the quality of services 
available at that time; at least of the level of service. The report really 
did not make a judgement call in terms of quality. 


Tne ministry looked at that situation. The ministry, at any time, with 
any health service, is faced with limited financial resources, but was able to 
obtain additional financial support. I have mentioned the figure; $800,000 was 
obtained. There was a careful analysis as to the relative need of one place 
versus another. The paper touches on the exact amounts of money that were 
placed in tne Hastings county area for various communities. within the 
envelope of money available, a certain sum of money was made available to 
Hastings county and to Belleville. 


Tne ministry at that time preferred the strengthening--and tnat is the 
basis for that phrase--of hospital-based services, distinct from private 
physiotnerapy clinics. That had been the policy since 1966. 


3 Dslls 


I would like to digress for a moment because at the same time there was 
another development going on which was hard to assess but it was happening, 
and that touches on the question of home care. As you are aware, the province 
had been in the process over these years of introducing active treatment or 
home care. One of the services that is available through hom care is 
physiotherapy. The active treatment home care program is extremely important 
and it becomes one of the complexities in all of this. If you can provide home 
care physiotherapy services, that also relieves some of the pressure on acute 
care beds. You can take an individual who nas had a stroke and may be 
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receiving physiotherapy services in the hospital and move him to a home 
setting, and you can have a poysiotnerapist visit him there during this period. 


In any event, the province, as a matter of policy over the last decade 
Or so, has introduced pnysiotherapy services for active care across the 
province. It has also recently completed, and is in the process of introducing 
chronic home care pnysiotherapy services in letropolitan Toronto. Avain, these 
can be administered a number of ways. 


In the dastings area, tne service is administered by tie general 
hospital. That is not normally the way home care services are delivered. dome 
care services are normally delivered through the public healtn units. That is 
the commou practice across Untario. The public nealth unit will engage in 
various kinds of arrangements with pnysiotnerapists with regard to 
reimbursement. 


Let us talk about a public health unit. The Ministry of Health will 
provide a global budget public healti unit. They, in turn, may hire a 
physiotnerapist, or they inay reimburse them on a sessional basis, or they may 
reimburse tnem, in a limited number of cases, on a fee-for-service basis, 
which is basically the way the province now reimburses the individual 
physiotherapy clinic. I believe the current rate is $8.85 per physiotherapy 
visit. 


So home care was coming into being and the impact on tnat is hard to 
measure, because aS we approve the home care services in an area, it takes 
some pressure off the physiotherapy department in a hospital in two ways. ne, 
the patient may go out earlier and require less physiotherapy service and, 
two, the patient may no longer come to the out-patient department of a 
hospital because the patient probably is not in very good shape in any event, 
having maybe been recently discharged, and it is preferable for the patient's 
own care to have home care physiotherapy service. So this change was going on. 


All these things were all being studied internally witnin the Ministry 
of Health and there was a decision that this $800,000 would be made available. 
It was a significant sum of money and it resulted in a significant improvement 
in physiotherapy services in tnese designated areas, as identified by this 
committee. 


A decision was made that the moneys would be made available to the 
hospitals with respect to strengthening, for the most part, tne out-patient 
departments of the hospitals. However, there is a reference to the hospital 
having been given this global amount of money in the letter from Mr. Norton, 
and it was touched on today when one of tne committee members said the 
hospital did not necessarily have to turn around and hire a physiotherapist as 
a staff person. The hospital could nave made an arrangement to engage a 
physiotherapy clinic to offer services for out-patient department patients. 
That was their privilege, but the money was given to the hospitals and tae 
vast bulk of them decided to use the money to strengthen their own 
physiotherapy departments. 


During the time this discussion was going on witnin the ministry, in 
1983, we were aware that additional moneys would be available. We nad 
information from the 1980 survey about the fact that pnysiotnerapy services in 
Belleville were lower than norm. As reflected in those statistical figures 
provided, each year we know the level of out-patient/in-patient activity going 
on in individual hospitals. 
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By the way, I mignt answer the question. The 21,000 is what we call a 93 
forecast, as I recall, going fron memory. Wien we talked to the hospital, it 
was the actual number of visits up to December 31, and based on that trend 
line, the forecasts for January, Fepruary and March. It is relatively 
accurate, but it may not be precise. 


In any event, we have this information available to us. As a matter of 
existing policy, we intended to strengthen the out-patient departments of a 
number of hospitals, giving the hospitals tne flexibility they have always had 
to make whatever arrangements they wished locally. They could contract for the 
service or they could hire staff to provide the service. That is the privilege 
of the individual hospital. 


The other point being discussed, and it is a difficult question to 
answer, is the two-week waiting period. Is two weeks too long to wait? The 
only answer I can give is it is not an uncommon occurrence in Ontario to have 
a two-week waiting period. It is not necessarily a supply-demand situation 
because one of the problems you run into is that the individual, with good 
reason, may say, "I would prefer to come on Wednesday," or "I would prefer to 
come atter 4:30 p.m. because I am back to work now and I have wrenched my 
wrist,'' or whatever it happens to be and he or she is obviously in a 
physiotherapy department. It is a proplem with private clinics as well. There 
are periods when the public would prefer to come--before work, at noon hour, 
after work, and so forth. Sometimes those types of accommodations are 
difficult to address. 


Mr. Chairman: I have three names on the list; Messrs. Baetz, McLean 
and Morrison, and now Mr. Shymko. 


Mc. Baetz: In the course of your presentation, you have answered two 
of the bigger questions I had. The final one relates to your study or your 
assessment of the need in Belleville. What it really boils down to is the 
ministry's contention that, with comparison to other communities, the needs 
are met. You disagree with the Qubudsinan's assessiment that tne needs are not 
being met and that your way of measuring these needs is not adequate. Is this 
the basic point of controversy? 


Mr. LeNevue: Mr. Baetz, it is a very difficult question to answer 
because in 1982-83, the ministry was looking at the data coming from the study 
of 1980, which was sort of a province-wide snapshot. In the spring of 1985, 
the Ombudsman conducted a study and talked to practitioners in the area. I 
understand they talked to all the doctors in Hastings county, although I am 
not sure. I cannot comment on this because the doctors of Hastings county 
cover a bigger geographic area than the doctors in the Belleville community. 1 
do not know wnat the results of the survey would have been if one had looked 
at the Belleville practising pnysicians as distinct fron the Trenton 
practising physicians. In turn, we are in touch with the hospitals. 


If you look at the statistics we show on page 35, the only tning one can 
conclude is a variation. In 1981-82, there were 19,800 out-patient visits. In 
1982-83, the year we were contemplating increasing the staff, we were looking 
at 1981-82 data. I am conjecturing now, because I do not honestly recall, but 
it would likely have been that data, the work we did in 1980-81. In 1982-83, 
there was a tremendous drop of 15 per cent to 16,247 in out-patient services. 
In turn, the next year, 1983-84, it went up to 19,000. In 1984-85, it dropped 
to 18,256. In 1986-80, it went up to 21,000. 


The staff has gone up from seven to 10 which, if you go into a 
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mathematics study, you would say is a 50 per cent increase in staff over that 
period, yet the visits in 1981-82 and 1985-86 are not that far apart. This is 
difficult to look at because you would have to also go in and analyse wnat was 
happening in the in-patient department, such as the severity of the cases 
wnich is a difficult thing to do. 


3:10 p.m. 


One of the things that was done by tne hospital in the latter part of 
1985-86, as we understand it, is that the physiotherapy department was 
authorized to hire a part-time person because in the earlier part of the year 
the work load was nigher than they had anticipated. Tney had a backlog and I 
do not know whether the dates did or did not coincide with tne survey. I 
cannot answer that question. 


However, by coincidence, there was a backlog building up. In the latter 
part of the year, I believe in the early fall, the hospital authorized the 
physiotherapy department to bring on additional staff to deal with the work 
load situation. All I am saying is the numbers vary over time, which maxes it 
very difficult to make a judgement as to wnether the services are appropriate. 
By the time you have the data, what is actually happening today may be 
different than what you are looking at in the data. The thing that cannot be 
measured is complexity. 


I presum the introduction of the home care program for physiotherapy 
services during this time took some of the load off the hospital. It should 
have had some impact. It may have removed some of the more complex cases for 
the hospital, those who could not come to the hospital. There are a whole 
series of elements that are very difficult to know. 


Mr. Reid would be pleased to elaborate--I am going to set you up, 
Randy--because he is mucn ire familiar than I am with the area of individual 
hospital budgets. There are continuously varying pressures within a hospital 
to which the nospital has to respond. We made a deliberate policy decision 
within the ministry to make a major infusion into individual hospitals and 
direct it into the physiotherapy departments to strengthen them based on this 
survey. Over and beyond that, hospitals over time are getting increases in 
their global budgets, some of which will be directed to physiotherapy 
departments. They may be occupational therapy departments or emergency 
departnents. This is a continuing process which edbs and flows over time based 
on a number of factors. There is no question that physiotherapy will be in 
greater demand in the years anead, pecause we have an ageing population, and 
as people get older, they tend to require more pnysiotherapy, particularly 
chronic physiotherapy. 

Tne figures also indicate how variable it can be at any point. This is 
one of the advantages with the global budget technique in a hospital setting. 
They can respond to work load needs in the physiotherapy department or some 
other department. 


Something that mignt be added which is important is that a physiotherapy 
clinic licence is not a licence to hire one individual. There are some 
physiotherapy clinics in this province that have 20 or 30 staff. It a licence 
is transferred--this goes back to one of the earlier questions about 
cost--there is an added cost to the Ministry of Health. The licence as it now 
stands is costing us zero, because it is inactive in the commumity to which it 
is assigned. If this licence comes to the community of Belleville, MRE. oa ae 
start to engaze staff. It does not necessarily mean it 1s going to engage one, 
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two or three staff persons. It is a clinic licence. The current policy is 
there are no stafting limitations on it. Therefore, there could be additional 
costs in that sense. 


Mr. Philip: Surely, if a person in one town does not go to the 
inactive licensee, he goes to someone else who simply works an extra X number 
of hours to accommodate the overflow. It will not imake one cent's worth of 
difference to the number of OHIP claims. It simply means that the 
physiotherapists who exist in that town are going to make more money, because 
they are taking the overflow from the dormant licensee. 


Mr. LeNeveu: Mc. Reid wants to answer your question, Sir. 


Me. Reid: Your question would be conceptually correct if everyone 
were on the sai payment basis. In simplest terms, we have 10 physiotherapists 
on salary at Belleville General Hospital. If they do 20,000 visits this year, 
their salary is X. If they do 15,000 visits, there are still going to be 10 of 
them, tney are still going to draw salaries and the rest of the visits will go 
to the private clinic. There will be a duplication, because we have already 
paid enough to have all of that work done in the hospital. That is where the 
payment costs come in. 


Me. Philip: Is there any indication then that the cost per visit is 
considerably less if the visit is by a staff physiotherapist than if it is by 
a private physiotherapist? 


Mr. Reid: You have to measure it in slightly different terms. Most 
hospitals--I think the vast majority--need a physiotherapy department. You 
have to have a physiotherapist to service your inpatient requirements, so you 
measure only the incremental cost of how much more you need to service 
outpatients. Qn that basis, it is probably a "pick em." 


Mr. Baetz: I have a further supplementary to my question. Going back 
to your imtnodology, is the way in wnich you have assessed the needs in 
Belleville essentially identical to the methodology you apply right across the 
board in Ontario? Is there something so unusual about your assessment of the 
Belleville situation that it snould draw the Umbudsman's attention, or are 
your methods of evaluation the same all over? 


Mr. Reid: Are you referring to 1980? 
Mr. Baetz: I go back to page 24, where the Qnbudsman says: 
"Therefore, I conclude tnat; 


"1. The Ministry of Health has unreasonably omitted to: (1) improve its 
methodology and database for tne routine assessment of outpatient 
physiotherapy service adequacy; (2) establish procedures for continuing needs 
review; or (3) develop an appropriate evaluation and feedback mechanism to 
assess outpatient physiotherapy needs."' 


These are three rather stern observations that the Ombudsman levels at 
your ministry. He is, in effect, saying you have omitted to follow a proper 
evaluation procedure. 


Is Belleville an aberration? Have you failed, in his assessment, to do 
this only in Belleville, or are you applying the same methodology in 
Belleville as you do all over the rest of tne province? The reason I am asking 
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is, if you are weak in Belleville, if you agree you are weak or everybody 
agrees you are weak, then you are weak across the province and the Qnabudsinan 
is not going to stop witn you in Belleville. He is going to be at you in every 
other place. Is there a breakdown in my logic here someplace? 


Me. Reid: With all due respect, Dr. Hill will have to defend nis own 
conclusions. 


Mc. Baetz: Yes. How about your defending yours? 


Mr. Reid: The Ministry of Health undertook, along with the Ontario 
Physiotherapy Association, a comprehensive analysis of the pnysiotherapy 
services in Ontario from which a number of recommendations were made to tne 
government, not all of wnich were accepted. However, the group identified 
those areas of the province that were underserviced and the ministry responded 
with an $800,000 allocation of special funds to meet tine needs of those 
underserviced areas. That was done in 1983-84. 


Mc. Cordiano: The crucial question with regard to this situation is, 
did you respond after the fact? Did you respond with new policy initiatives to 
increase staff at the Belleville General Hospital after a request was made by 
Mr. F, or was it done prior to that? That is the crucial question. 


Mc. Morin: Wnat triggered the whole thing? 


Mr. Reid: Mr. F's request did not trigger the allocation of funds to 
Hastings county. 


Mr. Cordiano: 1 am sure it did not. 
Mr. Reid: It was identified as one of the areas that required-- 
Inter jection. 


Mr. Cordiano: That is not what I am saying here. I am simply saying 
you may have intended to do that anyway, but with reterence to the policy of 
allowing a transfer to an underserviced area, what is an underserviced area at 
a certain time? 


Mc. McLean: That is not a supplementary to the previous question. 
Mr. Cordiano: Yes it is. 
Mc. McLean: Put your name on tne list if you want to ask a question. 


Me. Cordiano: Then we should not allow any more supplementaries 
because we are going to be arguing until we are blue in the face about what is 
a supplementary. 


Mc. Baetz: This is my final supplementary. You are saying, or your 
ministry--1 will avoid personalizing this--you are convinced that your 
ministry's method of evaluating these needs applies across tne province and is 
satisfactory, that it is an adequate way to go about it and that your 
methodology is sound; in fact, conversely, maybe you would question the 
Qnbudsman's survey methods as well. 


That is my final supplementary, but 1 would like to get at tne point. In 
your opinion--and your opinion may not be right--how do you feel about this? 
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Mc. Reid: I have to be careful how I phrase this. The Qnbudsman's 
Survey was an interesting exercise in consumer satisfaction, 1 suppose, except 
that the consumers were not asked, nor were the providers asked, now the 
Qmbudsman made the quantun leap to declare Belleville to be underserviced 
without ever assessing waiting lists, without ever talking to patients or 
talking to the providers of the service. 1 do not know. 


Mr. Baetz: That is a useful answer. 

Me. Cordiano: Could I get an answer to my question? 
Mc. Chairman: Mr. Baetz nas tne floor. Take your tine. 
Mr. Baetz: I asked my final supplementary. 


Mc. Cordiano: With all due respect, I did not get an answer to my 
question. 


Mc. Sneppard: I asked a supplementary before he did. 


Me. Shymko: It is typical of the Liberal government; you do not get 
answers. 


Mc. Morin: Yuri, please. 


Mr. Chairman: Order please. 


Mc. Sheppard: I had a supplementary. 

Me. Cordiano: Can I yet an answer to my supplementary? 

Mr. LeNeveu: I am guided by wnichever question he wishes to answer. 
Mr. Reid: Can I clarify the question? 

Mr. leNeveu: Yes. 

Mr. Reid: Are you asking when we made the decision? 


Mc. Cordiano: I am saying that a decision obviously was made in the 
fiscal 1983-384 period to increase staff from eight to 9.5 at Belleville 
General Hospital. That was an increase from the previous fiscal year. 


Opviously the crucial point of the issue is, witn respect to an 
underserviced area, a transfer from another area to that underserviced area 
would be considered within the context of what is an underserviced area. If 
there were eight staff members in 1982-83, you are going from eight to 9.5 in 
1983-84. If 1982-83 is tne year that we are talking about for consideration to 
qualify as an underserviced area, then that is my question. what is an 
under serviced area with respect to a transfer? It seems to m that if you 
qualify that as an underserviced area, the conmittee's recommendation was that 
it was an underserviced area. 


Mr. LeNeveu: It is difficult to answer the question. As I tried to 
illustrate earlier, in tne period leading up to 1983-84, the report had been 
received and was under consideration within the ministry. I do not think it 
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would be inappropriate to say tnat decisions had been taken tnat additional 
moneys would be nade available in tne 1983-34 year, but that process is a 
matter of preparing budgets and so forth. 


By the way, it would become public knowledge to the Mntario 
Physiotherapy Association and individual members of physiotherapy that the 
Trenton area may well be designated underserviced. By coincidence, on April 5 
of that fiscal year, after we nad been deliberating on that report and after 
we came to conclusions tnat we would put additional moneys in, we received 
this application for a transfer. I do not want to say anything more than. 


Before we were aware of this application for a transfer of licence, 
there nad been internal discussions tnat there would be a strengthening of 
physiotnerapy services. Our preference was to stay within the existing policy, 
which was to strengthen the outpatient departments of hospitals because there 
is an intrinsic value and advantage to the government in that, in the sense 
that there is a global budget control and on a given day the outpatient 
department may be busy or, in turn, the inpatient department inay be busy and 
you can take those staff resources and allocate them based on relative need. 


Mc. Cordiano: I am trying to get to the bottom of this. You nave a 
policy on the one nand that allows for a transfer to an underserviced area; on 
the other you are trying to alleviate the problems that the underserviced area 
is facing by increasing staff via tne public route, as I stated earlier. Does 
everyone know the ground rules when you are doing that? Someone is going from 
an area that is overserviced, getting transferred to an underserviced area and 
then tnat area is no longer considered underserviced. That is the point here: 
the timing of it, and wnether that area is still considered underserviced at 
the time the request is made. 


Mr. LeNeveu: You are introducing a new element in your question. The 
physiotherapy licence for ifillbrook was inactive. 1 cannot coment on 
Peterborougn county, in that geograpnic area. Obviously, since the licence was 
not being used in Millbrook, in all probability the people of Millbrook would 
go to the city of Peterborough to get physiotherapy services because of the 
relatively short distance. 


Peterborough versus Hastings county at that time is difficult to assess. 
Apparently at that point, based on the survey that was done, the services in 
Hastings were considered to be at a lower level than Peterborough. Over time, 
it will vary. Perhaps today Peterborough county may be considered to be in 
greater need. I am trying to snow tnat the statistics and tne demand factors 
vary over time. It is hard to answer that element. 


Mc. Bell: If members permit me some questions, a lot of these areas 
will be cleaned up. 


I want to get back to the chronology of a number of things. Mr. LeNeveu, 
we heard about the study in 1980 and 1981, the reconmendations and the 
determination that, of tne 16 areas, Belleville was included as one of the 
underserviced; correct? You are nodding, yes. 


Mr. LeNeveu: Correct. 


Mc. Bell: Can you confirm that when the results of the study were 
reviewed by your ministry, a decision was made for the Belleville area to 
staff it up? 
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Mc. LeNeveu: Yes. By the way, if I may comment, it is a small point 
but it has been overlooked. The conclusion of tne study was that the 
Belleville area was short 0.5 man-years, half a man-year. That is something 
else to keep in mind. 


Mc. Bell: Thank you for bringing that to our attention. It is 
significant, because we must presume, with reference to page 35, that although 
tne study identified the service as short 0.5, im the subsequent period of 
time, you staffed up 3.5 when the relative number of outpatient visits has 
remained constant. Correct? 


Mr. LeNeveu: Yes. Tnat is the way I would interpret it. 


Mc. Bell: 1 do not know wnat we take from tnat. It could be that 
somebody within the ministry agreed with the general conclusion of 
underservicinzg, but disagreed with the numbers necessary to staff up. 1 invite 
you to comment on that. 


Mc. Reid: It may also reflect a local decision on the part of the 
hospital to dedicate some additional resources of its own into the 
physiotherapy department. 


Mr. Bell: Do we know what it was in this case? 
Mr. Reid: No. 


Mr. LeNeveu: As far as we are aware, we gave them the figures that 
were mentioned. The answer is that the dollars we reported in those letters 
were additional to their zlobal budget. As far as I am aware, we have not made 
any additional decisions to add money for the outpatient department. 


Mr. Bell: But for wnatever reason, between fiscal 1981-82 and fiscal 
1985-86, decisions were made that it was necessary to increase the staff by 
tne numbers we see on the page. 


Mr. LeNeveu: Correct. 


Mc. Bell: I an not sure whether we are going to be able to pin down 
today wnen and what this man applied for commencing in 1980 through 1983. One 
thing we know for sure, prior to July 1983--and I think we can accept your 
record--probably some time at tne end of March or beginning of April 1983, he 
made an application to nave the Millbrook Licence transferred. Correct? 


Mr. LeNeveu: That is the first time we were aware that he wished to 
make that arrangement. 


Mc. Bell: He was told then, and the Qnbudsman has been told 
consistently since, that (a) we would be happy to approve the transfer if you 
leave the licence within the Millbrook area. Correct? 

Mr. LeNeveu: Correct. 


_ Mr. Bell: And (b) our policy respecting transfers out of the area 
will ve initiated only upon demonstration of the need of the area where you 
are seeking to have the transfer made. Correct? 


Mr. LeNeveu: Correct. 
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Mr. Bell: In the context of that timing, fram May 1983 to March 
1986, wnen you prepared your final position, the staffing of the hospital has 
increased by either 2.5 or one. Correct? All rigat. 


It was possible--no, I had better not put it to you that way because you 
will not agree witn it. Will you confirm that the result of the increase in 
the hospital physiotherapy staff was made pursuant to your ministry's policy 
that any increase in physiotherapy services in any area of Ontario, 
particularly in this area, would be in the public health care sector? 


Mr. LeNeveu: That nas been the policy since 1966 and that was the 
basis on which we added the money in 1983-34. In my earlier remarks, I 
commented that we allow the hospital to make whatever arrangement it so 
desires. If it wisned to take the global budget amounts given to the hospital 
and, rather than adding staff to the public hospital system, arrange privately 
for some alternative, bringing in somebody on a consulting basis, a per diem 
basis or whatever, that would be the hospital's decision. 


Mr. Bell: As long as the hospital paid for it. 


Mr. LeNeveu: Yes, but it was given $78,000. It could have made a 
number of decisions. It opted to increase the hospital staff. 


Mc. Bell: That is just consistent with the flexibility inherent in 
hospital budgets. 


Mc. LeNeveu: The global budget, yes. 


Mr. Bell: That has nothing to do with your policy of private versus 
public. 


Mr. LeNeveu: Which is to strengthen the public hospital outpatient 
departments, yes. 


Mc. Bell: All right. You may have answered this already. From the 
moment this gentleman first applied for the transfer until the present, you 
have increased the number of physiotnerapists in that area by whatever the 
numbers we have looked at. 


Mr. LeNeveu: Yes. 


Mr. Bell: That is against the background of your response to him 

“We will billi i i disd trated." 
that, "We will teansfer a billing licence only wnen need is demonstrated. 
Correct? 


My last question is, how do you reconcile those two positions; i.e., an 
increase in staffing of physiotherapists in the area against a response to the 
applicant that, 'We will not approve a transfer unless you can demonstrate 
need"? Implicit in that answer must be, ''Ihere is no need demonstrated. 


Mc. LeNeveu: Two questions are implicitly asked in your statement. 
There is a question of whether an area requires additional outpatient or 
community physiotherapy, whicn is an end in itself. Then there is a question 
of which means will be followed to address that. Do you address that need by 
increasing the outpatient department of the hospital, which we had already 
internally come to the conclusion that we would do, or do you do it by 
transferring a licence, which is a means? 
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Mr. bell: I Like your questions better. 1 suggest the answer to your 
first question is, "Yes, there is a need for more physiotherapists." 


Mr. LeNeveu: Yes. 


Mr. Bell: I suggest to you the answer to your second question is, 
‘We are yoing to provide for that need through tae public sector." 


Mc. LeNeveu: Through the public hospital global budget system; the 
public sector, yes. 


Mc. Bell: My really final question is, why did you not tell that guy 
that from the beginning? why did the ministry advise nim there was a policy 
for transfer upon demonstration of need when it appears the ministry never 
intended to satisfy the need in that way? 


Me. LeNeveu: In connection with your question, it is interesting 
that the dates become rather relevant in this. Tne Ontario Physiotherapy 
Association assisted us in the survey. It became common knowledge within the 
physiotherapy commmity that Trenton would Likely be designated as an area, 
although no public announcement had been made about the decision on additional 
funding. 


On May 11, 1983, tne ministry wrote to M. F, stating merely that we 
would not approve the transfer to the individual in question. 


Mc. Bell: Did you give hin a reason? 


Mr. LeNeveu: No. It is true the ministry had a policy it would 
permit transfers. However, it nad not happened. As far as we can determine, 
since 1980 it detinitely has not happened. It may have happened between 1966 
and 1980. We cannot find in our records any indication of a transfer of 
Licence subsequent to 1980, but there was an internal practice that we would 
transfer to an underserviced area if a situation cane up. 


There are only three inactive licences; so it is relatively improbaole 
the circumstance could arise. Anong the licences in the Toronto area, of which 
there are several, there are transfers of ownersnip going on, but tne new 
owners prefer to keep the licence in Toronto, partially because an established 
practice is in existence. 


Mr. Bell: That is all well and zood. The fact of the matter is you 
are not aware of any circumstance wherein there nas been a transfer at least 
as far pack as records are kept, as we have heard in answer to one of the 
members' questions. 


Second, with respect, it is not an in-house policy, because you 
descriped that policy to, first, the applicant and now, second, the Umbudsinan 
as the reason for not approving it. 


Mr. LeNeveu: The applicant obviously contacted the Ombudsman 
subsequent to May. In the fall, the Qnbudsman made an inquiry and we stated 
what the total policy was. There was also correspondence from the applicant to 
the ministry asking for a clarification on this very same point; so in the 
fall we made that point clear. However, as I am trying to indicate, we nad 
also made a decision in 1982-83 to strengtnen the outpatient departnent of the 
nospital and had provided the moneys in 1983-84. 
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Mr. bell: May I sugzest something for comment? I suggest there are 
no circumstances that could exist whereby you would exercise your discretion 
to transfer an OHIP billing licence into any other location in the province. 


Mc. LeNeveu: There are a number of places where a hospital has a 
physiotherapy departient, but it may not nave an outpatient pnysiothnerapy 
department. It may have only an inpatient one. As a case in point, 


Peterborough has an inpatient hospital physiotherapy department; it does not 
have an outpatient departnent. 


Me. Bell: Are you saying that if an application were received to 
transfer an OdIP billing licence from outside the Peterborough area, as yet 
undefined, to the Peterborough area, it would be approved? 


Mr. LeNeveu: The ministry would have to look at the circumstances. 
Again, our preference would be to strengthen the hospital physiotherapy 
department. Therefore, it mignt be feasible for us to add additional resources 
to the physiotherapy department, which would allow it to set up an outpatient 
physiotherapy service. On the other nand, it may be physically impossible to 
do that because of space constraints or whatever it happened to be. In answer 
to your question, it could happen but it has not. 


Mc. Bell: To yours and Mr. Reid's knowledge, it has not happened. 


Mr. LeNeveu: No. We have checked back to 1980. Prior to that , we 
cannot certify it nas not happened. 


3:40 p.m. 


Mc. Bell: I nave one last question. Looking at page 35, are you able 
to help us determine when the Belleville area changed from being underserviced 
to being adequately serviced? 


We all agree it was underserviced in 1981-32 and there has been a 
movement to the 10.5 staff as it currently exists. The ministry has gone om 
record with its position. As far as the ministry is concerned, are you able to 
tell us when it became adequately serviced? 


Mc. LeNeveu: In 1982-83, the outpatient work load had diminished and 
the staffing had increased. In all probability, the department was able to 
cope in 1982-83, but again that is just looking at the numbers before you. In 
1983-84, the additional moneys were put in place, which again allowed the 
hospital to increase its staff relatively significantly. We put in improved 
services in adjacent communities as well, wnich nave been referred to. loat 
should have made the area relatively well serviced. Again, it is extremely 
difficult to draw conclusions. 


We have been in touch with the hospital since that time. That was in 
1985. We also got in touch witn the hospital when we received the Oxbudsman's 
report, because we were not aware that the Qnbudsiman was conducting a survey 
with tne doctors in the area. we have been in touch with the hospital again 
and its view is that the waiting list with the additional staff we are putting 
in in the fall is currently reasonable. 


The hospital will oe making an 1986-87 submission to us for its global 
budget. It will be talking and making representations on the part of all the 
departments were it feels tnere may be an anticipated wor k load problen. It 
currently feels that it is adequately staffed and the waiting list is not 
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unreasonable in 1985-86, but it may well foresee demands and make 
representations to the ministry for additional funding for 1986-87. It is too 
early to tell yet. The budgeting process is just beginning for 1986-37. 


Mr. Bell: I do not have any other questions. 


Mc. Chairman: I have the following List of members: McLean, Shynko, 
Hayes, Pnilip, Sheppard, Morin, Epp and Cordiano. Is that everybody? 


Inter jections. 


Mc. Chairman: I said the following members. We will keep the best 
for last. 


Mc. McLean: Mc. F now has an active facility in Belleville without 
billing privileges? 


Mc. LeNeveu: He has a facility there. I do not know the extent of 
the practice. 


Mc. McLean: My understanding is there are no billing privileges. Who 
is paying him? Are the patients paying direct? How is ne getting paid for what 
ne is doing? 


Mc. LeNeveu: He may well have an arrangement for injured workers 
with the Workers’ Compensation Board. He may well have an arrangement to be 
reimbursed by the patients. There could be third-party insurance plans. There 
could be innunerable arrangements. He may also be doing some work on a 
consulting basis for some facility in the area. I do not know. 


Mc. McLean: You say it would generate additional costs for the 
ministry to approve the transfer of billing privileges from the inactive 
facility at Millbrook to an active facility in Belleville. Wnat would those 
costs be? 


Mr. LeNeveu: It would depend oa the volume of business that would be 
generated. It is nard to estimate what it would be. At present, the [Millbrook 
licence is inactive. The physiotherapy services are being provided in 
Peterborough, either through the hospital or through tne clinic in 
Peterborough. If tne clinic went into operation--a typical pnysiotherapist can 
do 5,000 or 6,0U0 visits a year, if the demand is there, times $8.85--one is 
into something in the magnitude of $50,000 that would be paid in solid revenue. 


Mc. McLean: what you are saying is if the Licensee requests-- 
Mr. LeNeveu: I cannot answer your question now. 


Mc. McLean: --he would take it away from what the hospital staff is 
doing. That is probably what would happen. 


Mr. LeNeveu: It mignt reduce tne hospital load. Then the hospital 
would have to decide whether to reduce staff because of reduced demand. It 
leads to a whole series of questions. It is hard to answer that question. 


Mc. McLean: That will probably answer my other question. You said 
there are implications that the Ombudsman's recommendations would cost extra 
money. That is wnere tne same thing would come in. 


O-2/ 


Me. Snymko: I looked at tne first letter on page 6, wnich gives tne 


impression toat very hign expectations were given to Mr. F in the reply fron 
the program advisory. 


First, apparently the man had been operating as a private 
physiotherapist for a number of years. He was feeling the crunch, so he 
decided to request OHIP billing privileges and wrote this letter, as I am sure 
a number may nave written. The answer was: "As a matter ot fact, we are 
holding discussions witn your federations to look for a mutually acceptable 
policy for funding private physiotherapy services. We cannot do anything until 
tne discussions are completed. The report will be there. We suggest we keep 
your application and you reapply again."' It gives the very positive impression 
that tnings are happening there. ‘Just hold on; we are holding discussions." I 
am not saying you were holding a carrot out to tnis guy witn som positive 
statement that the funding policy would be there, but it is at least very 
positive. 


Apparently, the report, which is a set of recommendations to the 
ministry, was issued in June 1931. I am sure he was aware of it because his 
federation was involved in it. He must have read it, got the impression there 
is an underserviced area in Hastings county and started looking for a place he 
could get or purchase a licence and transfer it to Belleville. Om the 
assumption of that report and the expectations given, ne decided this was the 
way to do it. 


Did the winistry perceive this guy as trying to play it smart? ''We will 
snow nim. He is setting a precedent others imay want to follow. We in the 
ministry are not as dumb as some people think. There is no way he will 
circumvent us. We have decided these recommendations are fine, but (a) we will 
not proceed with more private clinics, and (b) we will try to do it through 
the outpatient area, which is the policy." Is this simply a way of trying not 
to set some kind of precedent because there may be others doing the same 
thing? You have mentioned the money aspect. Is it more than that? Is there an 
aspect of its setting a criterion or precedent? 


Me. LeNeveu: The report raised the question of wnether private 
physiotherapy clinics could be a means of meeting the underserviced area 
demands that have been identified with respect to the 16 communities. The 
decision was to continue with the policy that has been in force since 1966, to 
continue to meet conmunity demands through strengthening outpatient 
departments in hospitals. As I said earlier, those decisions were pretty well 
taken within the ministry prior to receiving his request at the lowest levels 
in the ministry on April 5 for a transfer licence from Millbrook. As a matter 
of policy, I think we would still wish to go the route of strengthening the 
hospital physiotherapy department system. 


Me. Shymko: Was he the only, lonely pnysiotherapist making such an 
application or request or were there many? 


Mr. LeNeveu: We have had and continue to get many requests. 


Mr. Shymko: Could you mention now many you had in 1980, for example, 
prior to the joint discussions? 


Mr. LeNeveu: I cannot go back to 1980, but I can tell you about 
1985-86. The ministry still gets at least a dozen to 15 to 20 a year fron 
physiotherapists asking for licences. It is a continuing issue. There is a 
Significant demand. 
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Mr. Soymko: Is your answer always the same, "Unless it is an 
underserviced area, you guys have no chance?" 


Mr. LeNeveu: Basically, the letter is along that line, that the 
policy was adopted in 1966, is still in place and so forth. 


Mr. Soymko: Wnat is your definition of an underserviced area? Is it 
a municipal or county area? 


Mr. LeNeveu: You would have to give me a geographic location. It is 
difficult to answer that question. 


Mc. Snyinko: Here it says Hastings county is an underserviced area. 
You say it is not because the the municipality of Belleville is not an 
under serviced area. What is your definition of area--municipal or county 
boundaries? 


Mc. LeNeveu: We look at the services within the county. In the 
process of doing that, we have to assess tne services that are there. There 
are services in Trenton, Belleville and so forth. I tried to indicate that 
wnen you look at Peterborough, the nospital has an inpatient but not an 
outpatient service. There is a whole series of extenuating circumstances we 
would have to take into consideration. 


3:50 p.m. 


Mc. Snynko: In other words, you are not dogmatic. The Qnbudsman is 
right in saying there is confusion in the definition of areas. This man is 
certainly confused. He read the joint report that said Hastings county is 
underserviced, and your reply is that it may well be but the Belleville 
municipality as an area is not underserviced. 


Mr. LeNeveu: No. We came to the conclusion that additional resources 
were needed in the area. We gave additional resources to the Belleville 
General Hospital in 1983-34. 


Mc. Snoyinko: The definition of an underserviced area, the inmediate 
area, is still a vague notion, is it not? Maybe we could get two opinions. 
Maybe it is the same. I am sure there is a solidarity of opinion and I am not 
trying to ask whether tnere is a diversion or more flexibility in wnat I have 
just heard. 


Mr. Reid: We measure by counties. There are certain geographic 
realities. For an analogy, I will move away from dastings county and back to 
my home, Renfrew county, a very large county. If you look at the communities 
within Renfrew, there are three separate worlds within a county. wWnen we 
measure the health care needs in Renfrew county, we have to look at the three 
towns because it is nignt and day between Barry's Bay, Pembroke and Renfrew. 
There are too imany miles between them. You cannot measure a county 
exclusively. 


We have the same thing here in soutnern Ontario with Halton, where 
Burlington is at one end and Oakville and Georgetown are at tne other. We do 
not take our slide-rules out and automatically say the whole of Hastings 
county is or is not underserviced. We loox within it. 


The study tnat was done in 1980 pinpointed two very small communities. 
Madoc is not a big community. we pinpointed that as an area wnere a satellite 
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clinic should be operated out of Belleville and tnat is what happened. 
Bancroft is a very simall community affiliated with belleville because 
Belleville now runs the Red Cross hospital. ‘hat was pinpointed. 


Mr. Shyinko: It makes a lot of sense. A resident of Millbrook is not 
going to travel to Belleville to a physiotherapy clinic once a week or however 
often he may require it. I think your definition is correct. By imnediate 
area, one would think of a municipal area, but tne Ombudsman quotes areas, and 
this man has been misled to believe that tne county criteria are applicable to 
aim since belleville is in the county of Hastings, not in the county of York. 


I am sure the Onbudsman's office has realized that there is a 
discrepancy. Maybe they should take a look, take a poll and survey the actual 
service within Belleville, and come up with a conclusion that it may not have 
been as effective in 1983 as it is today in 1986. 


I want to ask you about the flexibility that is suggested, that a 
hospital can inake an arrangement witn a private physiotherapist who may nave 
problems surviving by suggesting, ‘We will make you in charge of an outpatient 
service.'' Is it my understanding that he then becomes an employee of the 
nospital? 


Mr. Reid: Not necessarily. We will again use Hastings. If tne 
Belleville Hospital had decided that it would be easier to contract with a 
physiotherapist--I will leave off the 'private"'--to provide a part-time clinic 
in Madoc, then that is a route it could have gone. The physiotherapist would 
not necessarily be an employee of the hospital but could be operating under a 
contract arrangement, the way pathologists do for example. Taney are not 
considered employees of the hospital but they provide their services. 


Mr. Snymko: You could have suggested to Mr. F in 1980 or 1981--maybe 
it would have made sense in 1983--tnat since you nad seven people doing the 
outpatient service of pnysiotnerapy in 1981, according to page 35, then it 
went up to eight, to nine and a half, and now to 10 1/2. Mr. F could have been 
one, could he not? He could have been approached by the Belleville hospital 
saying: ''dere is an option. We will contract this out. You provide the 
outpatient service and you can still carry your private practice on the side." 
Can tney do that? 


Inter jection: No. 


Mr. Shyinko: was this option ever discussed? Since you were planning 
to expand the outpatient services anyway, could you not have included tnis man? 


Mc. Reid: That option was left open to the hospitals. 
Me. Shymko: It was not up to tne ministry. 
Mr. Reid: We do not negotiate individual service contracts. 


Mr. Soymko: However, the hospital could have done this. Has ne never 
inquired about that with the ministry? 


Mc. Reid: Not as far as I am aware. 
Mc. Snyuko: The other question I had may be a little more universal 


than the specifics of the case. Are tnere any other licensed health services 
that fit into this category of purchasing a licence? I am thinking of private 
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labs, for example, or even a private doctors' clinic. There may be two or 
three doctors who want to open a private clinic, thougn obviously they are all 
doctors, but with labs, for example, do you have sometning similar to the 
physiotherapists or is this a wuique situation with then? 


Mr. Reid: No. We nave literally the same situation with private 
laboratories. 


Mc. Shyinko: Are private laboratories exactly the same? For example, 
would you have an underserviced area criterion so that one could purchase the 
licence of sane lab in Oshawa and set it up in Acton, Ontario? 


Mc. Reid: The criteria for lab licence transfers are set out in the 
act. There is a public interest criterion wnich includes supply. 


Me. Shymko: Basically, it is similar to this. We may have to look at 
similar licensed health services such as labs to resolve this matter, but my 
further question is about the commission report. Mr. Baetz has indicated it 
may set a precedent with regard to other ministries. Tnat comnission report 
was apparently just a report of a series of recomnendations. Did it carry any 
weignt? 


Mr. Reid: Mr. Baetz was referring to the Qnbudsman's survey, as 
opposed to the joint commission report. 


Mc. Shymko: That is true. However, this report is not policy; it is 
just a report with a set of recommendations. You have made a policy of one 
aspect of the recommendations, namely, underserviced areas, have you not? 


Mr. Reid: No. We commissioned the report to provide us with some 
advice. Not all of the recommendations were acceptable in forming long-teria 
policy, but we accepted part of the advice with respect to designating apout 
16 areas of the province for special funding to provide additional 
physiotherapy resources. 


Mr. Snyuko: The recommendation was for $500,000 for Belleville and 
you only gave it $78,000. Is tnat my understanding of 0.5? 


Mc Reid: No. The recommendation was 0.5 of a person. 


Mr. Snymko: [I think of tne estimates as the 0.5 figures. I am sorry. 
Was the recomnendation regarding moneys pretty well similar to what you 
implemented as a ministry? 


Mc. Reid: To the best of my knowledge, it was. 


Mr. Soyimko: Then you implemented not only the criterion of 
underserviced areas, you accepted the number as a policy. The ministry took 
the definition ot lo underserviced areas in this province and said, 'We 
recognize that and we will, as a policy, do our best so that these 
underserviced areas become serviced."' An I correct in assuming that? 


EEO ANE 


Mr. Reid: We did not start defining underserviced areas. There were 
geograpnic portions of tne province where there was a view that the services 
could use an enhancement and we tried to respond within the financial 
resources we had available in those areas. 
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Mr. Shyinko: I yo pack to drawing a parallel with doctors. Your 
argument is that if we start to open private physiotherapy clinics in a 
municipality or region, the number of private clinics will immediately result 
in a volume of customers. Increased volume means increased OHIP payments. Is 
that not the logic? Apparently, the Office of tne Ombudsman questions it. You 
will be dealing basically with the same volume and you will be making it more 
effective. Instead of someone waiting two or four weeks for an appointment as 
in the past, the service will be mucn wore efficient. Do you question that? 


Mr. Reid: Yes. Health is supply-side driven, not demand-side. 


Increasing tne supply of healtn care facilities of any type will increase the 
volum. 


Mr. Snyinko: Is it the same for doctors? I imagine the more doctors 
we have, the inore volume we have. 


Mc. Reid: The growth in the number of physicians has outpaced the 
growth of population. 


Mc. Philip: Is it not also true that there is research to snow that 
nealth services, if delayed, cost considerably more later down the line? 
Arguments have been made by health care researchers that for every day a 
person waits for elective surgery, the longer is nis stay in the nospital 
likely to be, and therefore the larger the cost to the taxpayers. Would one 
not assume that there would be additional cost to the taxpayers, not just by a 
delay in health care service in receiving pnysiotherapy services so that it 
takes more and longer treatments to get the person well, but also by otner 
hidden costs such as additional workers' compensation benefits, insurance 
benefits or other costs througn society as a result of the length of time the 
person sits watching television and drinking beer with his leg up, the leg he 
managed to hurt four and a half weeks ayo, but for which he could not get any 
treatment? 


Mr. Reid: I cannot subscribe to your generalization that all waiting 
lists create additional nealtn care costs. There have been research studies 
that show this is not the case. In general terms, yes, in som cases 
pnysiotherapy should be received quickly. One makes an assumption that, as in 
all health care services, the pnysicians stream patients among emergent, 
urgent and elective, and deal with those cases as quickly as they possibly can. 


Mc. Shyko: You are not prejudiced against private physiotherapy 
clinics. You are simply saying that the minute they get the privilege of OHIP 
billing they become public and the public purse cannot support it any more. Is 
that right? 

Mc. Reid: It is partly taat. 

Mr. Shymko: You are really prejudiced against the public system. You 
would like to see privatization that would save the ministry money. Is tnat 
right? 

Mr. Reid: No, I will not go that far. 


Mr. Shyimko: You are not prejudiced against public physiotherapy 
clinics. 


Mr. Reid: No, sir, I am not. 
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Mr. Snoymko: Ihe question is money once they become publicly, totally 
subsidized and provide accessipility and efficiency. 


Mr. keid: Hopefully. 


Mr. Soayako: I still do not understand that he has been advised by 
the ministry that provided the facility does not relocate outside Millbrook, 
one could transfer the billing privileges. Can you describe wnat tnat means? 
Can ne bill patients? 


Mc. Reid: In its simplest terms, if ne will reopen the clinic in 
Millbrook he nas the Licence. 


Me. Shymko: You can bill your patients in Belleville through OHIP. 
Mr. Reid: No. 

Mc. Snyinko: That is what I understood. 

Mr. Reid: Tnat is the Ombudsman's version. 

Mr. Snymko: That is the Qnbudsman's version. 


Mr. Reid: Wnat we nave said to Mr. F is that we would countenance 
the purchase of tne licence in Millbrook if it stays tnere to service the 
patients in Millbrook and Peterborough. It has nothing to do with the 
operation in Belleville at all. 


Mc. Soymko: It is private now and it would continue to be private. 


Mc. Reid: If he could convince all ais patients to drive fron 
Belleville to Millbrook, I suppose ne would service then. 


Mc. Philip: How do you know he is operating two offices? 


Mr. Hayes: I would Like a clarification. When we first started these 
proceedings, it was my understanding that the reason Mr. F did not get nis 
licence transfer was that the area he wanted to transfer to was not 
underserviced. At the same time, your own statistics snow the area in 
Belleville was underserviced from 19382 to 1985. It seems to contradict the 
reasons for turning him down. Is it because you wanted to let the nospitals do 
all the co-ordinating of the services for physiotnerapists? 


Mc. LeNeveu: We have tried to indicate that the research study that 
was done in relation to the 1980-81 period was an indication that certain 
areas of the province could usefully use additional physiotherapy resources. 
By the time the ministry had reviewed it in 1982-83, internal decisions were 
being taken to accept those recommendations, and between 1983 and 1984 
significant additional adjustments were made in the budget. 


In our view, based on the statistical inforimation available between 
1982-83 and 1983-84, we tried to indicate that tne services in that area were 
probably adequate, as we also did in 1984-85. Indications from the nospital 
are that in 1985-80 the services are also reasonably adequate with waiting 
lists in the order of two weeks. 


Mc. Hayes: You are really saying that services were adequate after 
the hospital added to its staff while, at the same tim, ir. F was applying 
for a transfer. 
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Mr. leNeveu: Yes. It has been our policy to try to improve services 
in the hospital system across Ontario as and when the needs are identified. 


Mc. Hayes: The point 1 am trying to make is that at one point the 
service is adequate while, in the sam period, it is not adequate in 
hospitals, but when it comes to a person applying it is adequate service. 


Mr. LeNeveu: I am not sure an underserviced area and service veing 
adequate-- We are using those terminologies as interchangeable. 


Mr. Hayes: We are talking about Belleville right now. 


Mr. LeNeveu: The study indicated that half a man-year could usefully 
be added to tne belleville area. It does not necessarily say that you 
shouldopen up and grant a private pnysiotherapy licence in tne area, which 
would add at least a man-year of labour, a person-year of Labour. 


I am not sure how one gets that precision into it, but the ministry did 
decide to strengtnen the resources in the hospital system, and it nas been 
reflected in the statistical data wnich shows there has been an increase in 
the staffing resource available in the hospitals. For a long time, the policy 
nas been to try to strengthen the pnysiotherapy services through the hospital 
system. 


Mc. Hayes: Then as far as the application is concerned, it nad 
nothing to do witn the service. 


Mr. LeNeveu: Coincident with tne policy review that is going on, an 
application was received to transfer a licence from Millbrook. Similarly, we 
likely received otner applications in underserviced areas for new licences. We 
continue to receive applications for new licences for private physiotherapy 
clinics, but as a matter of policy since 1966, the ministry has been trying to 
strengthen the physiotherapy service through the hospital system. 


Mr. Chairman: Mr. Hayes, are you finished? 


Mr. Hayes: That is ali. 


4:10 p.m. 


Me. Philip: I have a couple of supplementaries. Wnat I do not 
understand is this. Your policy, as I understand it, is that it has been 
generally known since 1966 by all tne physiotherapists--even though a few, 
througn misinformation, may still apply--tnat they could not get any private 
Operating authorities but that transfers could be provided and applied for and 
applications could pe made to purchase dormant or soon-to-be-dormant Licences 
and take over existing private practices. Is that correct? 


Mr. LeNeveu: They were aware that we would approve transfer of 
licences within the same mmicipality. I do not not know whether they were 
aware or not of tne point about transferring to an underserviced area. As I 
say, we had not been faced witn a situation, certainly not since 1980, for a 
transfer of a licence to an underserviced area. 


Mc. Philip: On what date is the policy taken that you are going to 
go the public route rather than the private route--in other words, that you 
would discriminate, and I use the word "discriminate"--that you would favour 
expanding the public sector through an increase in the number of 
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physiotherapists at hospitals rather than py simply increasing in some way the 
private physiotherapists? 


Mr. LeNeveu: My understanding of the history is that in 1964 the 
Ontario Hospital Services Comnission, whicn was then a separate entity, for a 
Short period of time approved the physiotherapy clinics. In 1966, the practice 
of establishing physiotherapy clinics ceased, and basically there nas bee a 
freeze on private physiotherapy clinics since that tim. 


Mc. Poilip: You said, tnough, that there was a policy of favouring 
the public versus the private, and yet you nad in force a system of transfers; 
that it was possiple to apply for a transfer and it was also possiple to get a 
dormant Licence and activate it. 


Mr. LeNeveu: I am trying to distinguish. Tnere were 95 licences in 
existence, and the ownership of those licences may change over time. That did 
not increase the number of licences; it merely changed the ownership. 


Mc. Pnilip: But you also said it was policy that you could transfer 
after naving purchased one. We get further testimony in whicn you say it was 
the government's policy to go through the hospital route. At what point did 
you ever eitner advise tne association or advise this man wno was applying 
that he would not get a transfer because you had a public policy now of going 
througn the nospitals rather than through private physiotherapy clinics? 


Here is this guy applying for something and you are going alony with 
him, and now you are saying that the justification was that you had a policy 
against it, a policy saying tnat you were zoing to put the money instead into 
the public sector. Surely the reasonable tning would have been that if you had 
that policy, you would have made the public announcement. You should be able 
to point to a date, a document that would nave been sent out to this man that 
said, "I am terribly sorry but you stand no chance, because it is our policy 
to put the money into expanding the physiotherapy at hospitals and not go the 
private route." 


Whether it is a good policy or not is not relevant to our discussion. 
Wnat is relevant is, was there a policy, was the policy public and was this 
guy advised of the policy? Otherwise, you are just sucking him in. He is 
applying for something he is not going to get for some reason he does not know. 


Mr. LeNeveu: I believe tnere is an understanding that the policy has 
been a freeze on increasing the number of private physiotherapy clinics. 


Mr. Pnilip: Nobody disputes tnat. That is not my question. 


Mr. LeNeveu: Therefore, that leads to your second question. was 
there a policy permitting the transfer of licences to underserviced areas? As 
I have tried to indicate, the ministry would entertain that if there were an 
under serviced area. It becomes difficult to define what an area is because of 
the different service levels across the province. There had never been a 
request to transfer a licence since 1980. It was the ministry's view that with 
an ennancement of the hospital system, this particular area, Belleville, would 
not be underserviced. 


Mr. Pnilip: Why could he not nave been told that? 


Mc. LeNeveu: In the first correspondence with him in tne spring of 
1983, we wrote to nim and said we would not entertain the transfer. 
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Subsequently, as I understand it, he contacted the Ombudsman and asked-- 


Mr. Philip: wnat were your reasons in that letter for not 
entertaining the transfer? You did not give him any. 


Mr. LeNeveu: No. None was given. 


Mr. Philip: If it were policy to expand the public sector, surely it 
would nave been reasonable to have told this man at the tim, "I am sorry, but 
we have a policy, and it is the policy of the minister at tois time to expand 
the public sector.'' This man could have accepted that as government policy and 
not have wasted his time by applyinz further. You did not tell him that. de 
went the route because you did not state to him what tne policy was. 


Mr. LeNeveu: You are correct tnat tne letter turned down his 
application. I am of the view tne physiotherapy community was well aware of 
the policy since 1906. However, the letter that was written py a person at the 
OHIP office did not include tne reference you have stated. 


Mc. Philip: If that was generally known by the pnysiotherapy 
community, can you provide us with any letter or correspondence to the Ontario 
Physiotherapy Association spelling out that policy? 


Mr. LeNeveu: I believe we could. 


Mr. Morin: You said the association was aware of the arrangements to 
fund the Belleville General Hospital. Is that correct? 


Me. LeNeveu: Because it was a participant in the study, the 
association would nave been aware that Hastings county had been designated as 
underserviced. At tne time this information was shared with it, the 
pysiotnerapy association would have preferred that the government change its 
existing policy and issue additional private physiotherapy licences in tne 16 
areas. However, the decision was taken at tne time that the policy of not 
issuing additional Licences would continue, but that additional moneys would 
be made available to strengthen the services in those zeographic areas. 


Mr. Morin: Was any representation made to you by the association on 
behalf of Mr. F? 


Mc. LeNeveu: I am not aware of any representation made on benalf of 
the individual in question. There have certainly been continuing 
representations by the association over the years to nave the existing policy 
Changed. That comes up at least once or twice a year with the association. 


Mc. Morin: Was Mr. F aware that there was no possibility of 
transferring the licence from Millbrook to an area that was known to be 
underserviced, but in which you were planning to correct the problen? 


Mc. LeNeveu: I am not aware of what the gentleman knew. ‘he policy 
was common Knowledge witnin the physiotherapy commmnity, but I am not aware of 
What he may have known. 

Me. Philip: I am still somewhat confused about your policy. 

Me. Soymko: Mr. Pnilip, will you allow me a supplementary question? 


Mr. Philip: As long as it is not a long one with five or six parts 
EO it. 
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Mr. Snyko: It is a very simple one. Since 1960, there have been 95 
clinics that nave billing privileges. How many are in Metro? 


Mr. McLean: How many are not would be simpler. 
Mc. LeNeveu: Do you mean all of Metropolitan Toronto? 


Mr. Shymko: Yes, Scarborough, Etobicoke, North York, in other words, 
the two-anillion population of Metro. 


Mc. LeNeveu: Randomly counting it up, I have some figures that do 
not answer your question precisely but may be of some nelp. In communities 
with a population of 250,000 or imre, which would include five municipalities, 
Mississauga, London, Hamilton, Ottawa-Carleton and Toronto, there are 5/7 
clinics. For communities of 100,000 to 250,000, there are 10 clinics. 
Basically, there are eignt municipalities and 10 clinics. For 60,000 to 
100,000, there are nine clinics in nine municipalities. 


Mr. Shyinmko: what is the population of Belleville? 


Mr. LeNeveu: It is about 35,000. There are about 55 municipalities 
in Ontario in the magnitude of 10,000 to 60,000, and about 12 clinics. There 
are many commmities in that population range tnat do not have a private 
pnysiotherapy clinic. 


Mc. Shyinko: Do you have a figure? 
Mc. Reid: There are 40. 


Mr. Shymko: That is very disproportionate to the population. It 
should be about 20 minimun to 25 maximum, wnen you look at tne population of 
Ontario whico is more than nine million. That is very disproportionate in 
terms of the population of Metropolitan Toronto. There is obviously a 
concentration, an overserviced area, following tne 1966 freeze. In the 
ministry's policy, is there any attempt to rectify that imbalance and maybe 
allow for a private clinic to serve the Belleville municipal region? 


Mr. LeNeveu: The point we have been trying to make is that tne 
outpatient demand in Belleville is around 20,000 visits per year. A private 
physiotherapist could do 4,000 to 6,000 visits in a year. In the smaller 
communities, it may well be that one facility, preferably in a hospital 
setting because there are inpatients and outpatients to be responded to, could 
well meet tne total demands of the area. Carrying it to the extreme, if you 
have a conmunity of 1,000 people, it would make no sense to nave a 
physiotherapy department in a hospital and set up a private one. It would not 
happen, because the global budget would support the hospital situation but the 
private physiotherapist could not financially survive. 


Mr. Shymko: The otner option may be to go through the public 
solution. 


Mr. LeNeveu: No. It was our view that a marginal half man-year 
resource addition would nave met the needs in Belleville. Over the tine, more 
than tnat has been added. 


Mr. Shymko: As a business calculation, your decision was the right 
one. 
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Mr. LeNeveu: It was rignt for the needs of the community, in our 
view. There was a service there. It was understood by the doctors. It had been 


in existence for some time. It served both inpatients and outpatients of the 
area. 


Mc. Pnilip: I am really pleased I granted you that one 
supplementary, Mr. Shymko. Mr. LeNeveu, at tne time you wrote the letter of 
December 21, 1983, telling Mr. F you would zrant nim tne operating authority 
if he operated in the Millbrook area, can you run by me again what research 
you had that indicated a need for additional physiotherapy services there? 


Mr. LeNeveu: Do you mean back in the 1960s? 
Mr. Philip: On December 21, 1983. 


Mr. LeNeveu: The Licence is inactive in Millbrook. There is no 
service there. 


Me. Philip: If it becomes active, you will have an extra 
physiotherapist in Millbrook. I am asking you wnat evidence you have to 
Support the need for an extra physiotherapist there. 


Mr. LeNeveu: In my judgement, if the licence became active, the 
community being 600 in immediate population, there would not be sufficient 
demand to sustain a clinic. However, if one became active in and around 
Millbrook, tnere might be patients coming from tne Peterborough area, which is 
only five or six miles away. 


Mr. Pnilip: You really nad no evidence to support, on a need basis, 
an additional physiotherapist operating in Millbrook at all wnen you told him 
that he could activate tnis dormant Licence. 


Mr. LeNeveu: There was a licence that had been issued in that 
community going pack many years. It nad been inactive for a long period of 
time. That licence still exists legally. 


Mc. Pnilip: Because of a technicality--the technicality being that 
the licence existed--whether tnere was a need for him to operate or whetner 
there was adequate work in that community, you were going to grant nim the 
operating authority; but in an area where there seems to have been some 
research indicating there was a need, you were not willing to give him the 
transfer from iillbrook over to the area where there was a need. Does that not 
strike you as blatantly absurd? 


Mr. LeNeveu: The Licence is inactive in Millbrook. The needs 
identified in 1980 were for additional physiotherapy services. The ministry 
made the decision to continue with this policy to strengthen the service in 
the hospital, and it did so. I cannot answer your conjectural question about 
what might or might not happen in Millbrook. At the moment tne licence is 
inactive. 


Mc. Philip: But you were prepared to make it active even though you 
knew-- 


Mr. LeNeveu: No. It is not a matter of being prepared to make it 
active. Ihe Licence exists; it was granted back in the 1960s. It still exists, 


but it nappens to be inactive. 
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Me. Philip: One of the things you mignt look at from tne point of 
view of policy is to find out whether you snould automatically grant, for some 
technical reason, the activation of dormant licences. 


Mc. LeNeveu: That is a separate question. 


Mr. Poilip: Yes, I realize that. It seems absurd that this guy can 
find an area where there is some demonstrated need for his services and is not 
allowed to transter on authority, but he is allowed to activate an authority 
in an area wnere there is no need for his services. It just does not make very 
much sense to me. I do not think that even the old transport poard of a few 
years ago would have done something like this. 


Mc. LeNeveu: The owner of the existing licence has not activated it, 
for whatever set of reasons, and he wishes to sell that Licence to another 
person. However, the licence is inactive. It is the ministry's view that the 
preferred route to go is to continue with the existing policy, and that is to 
strengthen the hospital services in the Belleville area. 


Mc. Philip: The problem I have is that it seems to me that tne 
reason you nave claimed for denying the authority is not the real reason. ‘he 
reason you Claim for denying the transfer is that there were adequate services 
in Belleville. But the real reason, I think, is that you had a policy that you 
did not tell this fellow, a policy that I or the conmittee members may or mmy 
not agree witn, wnich was that you wanted to go the public route rather than 
the private route. That strikes im as a miscarriage of proper process. 


Mr. LeNeveu: I think there have been many instances wnen that policy 
of expanding the nospital system, the public system, has been enunciated; it 
is not something that is not known. 


Me. Philip: If it was enunciated, why did they not put the correct 
reason in the letter to nim instead of giving him this reason, whicn later you 
have trouble substantiating, tnat there were adequate services in Belleville? 


Mc. LeNaveu: I think they were trying to differentiate between the 
services in 1980, wnich we subsequently strengthened, and this ministry's view 
that in 1983, 1984, 1985 and 1986 the services, relatively speaking, were 
adequate in Belleville, although they are provided through tne Belleville 
General Hospital. 


Mr. Cordiano: May I ask a supplementary? Wnat is the first instance 
of any correspondence to that effect to Mr. F from the ministry stating its 
position? I an not clear about when you indicated to Mr. F tne ministry's 
policy at the tim. : 


4:30 p.m. 


Mr. Bell: I do not believe it was ever stated to the gentleman 
directly. It certainly was stated indirectly to the Ombudsman and thereby, we 
presume, to be transmitted to him in some way by the Onbudsman's office. We 
are not aware of any documentation wherein that is set forth, at least to the 
gentleman directly. 


Mc. Cordiano: That would be the letter of December 2, 1933, on page 
9. Am I correct? 


Intersection a@aves. 
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Mc. Cordiano: I have not had an opportunity to look at it, put is 
there any indication in the letter that tne ministry's position was such it 
was now going the public route? In a letter dated July 19, 1983, from tne 
minister of the day to Mr. O'Neil, tne member for Quinte, I believe there is 
some mention of the fact that facilities and services at the hospital would be 
expanded. 


Mr. Reid: Yes. 
Mr. Cordiano: That would have been the first indication. 


Mc. Reid: It was perhaps the first indication in writing. However, I 
have to go back and repeat that for 17 years the Ministry of Health approved 
no additional licences for the private physiotherapy plan. Tne Ontario 
Physiotnerapy Association and all its members were aware that only 95 of their 
membership had licences to bill OHIP. 


Mr. Cordiano: Yes, but wnat we are addressing here is the question 
of the transter. 


Mr. Reid: For 17 years, pnysiotherapists graduated from school and 
went to work somewhere. They worked in the public sector because tnat is where 
we put the resources. 


Mc. Philip: You are skating all around the issue. The issue is not 
whether the ministry was issuing new authorities but whether there was a 
policy that said it would not transfer dormant ones. There was no policy that 
said tnat, and you failed to convey that to the applicant. You did not say to 
nim, ''Our objective is to freeze out, in any way possible, anyone new 
practising, be it by a new application or by buying out a dormant application 
and transterring it.’ It is the transferred one on which you had no clearly 
stated policy. 


Mr. Reid: I do not think the first part of your statement is true. 
It is not the intent to freeze out tne private pnysiotherapy plan. 


Mr. Pnilip: To freeze out any new ones, I said. 
Mr. Reid: There are not any new ones. 


Mc. Philip: Because you are not granting tnam. You are freezing then 
out. Stop playing word games. 


Mr. Reid.: No, we are not playing word games. Those who are 
currently licensed can sell their licences. Some of them have been sold and 
tney continue to do business. 


Me. Philip: This fellow wanted to buy one and would not be allowed 
to continue to do business witn that one unless he operated in a place wnere 
there was inadequate business for him, and you would not grant him a transfer 
to where there was adequate business. 

Inter jection: That is not entirely true. 


Me. Reid: We dispute that there is a requirement for him to be in 
Belleville. 


Mr. Cordiano: That is the issue there. 
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Mr. Reid: Yes. If there was any business in Millbrook, the licence 
would not be inactive. 


Mr. Cordiano: What my question attempted to address was, when was 
there any indication whatsoever that he would not be granted a transfer to 
Belleville because the preferred policy of the ministry at this time was to 
expand the public sector facilities? 


Mr. Reid: He was advised at some point, and I cannot tell you the 
date, that we would not-- 


Mr. Cordiano: The earliest indication we have in our documentation 
is July 19391933. 


Mr. Reid: That was not to him; that was to Mr. O'Neil. 


Mr. Cordiano: All right. However, we do not have any documentation 
directly to Mr. F. 


Mr. Bell: That is the point. 


Mr. Cordiano: We are dealing with correspondence that is indirect. 
It is to other intermediaries, not to Mr. F. 


Mr. Philip: With respect, what I think has happened here is that you 
denied him on one ground, found your grounds were a little shaky, and then 
came up with other rationalizations for not giving him the authority. 

Mr. Reid: I am sorry. We denied him on the ground that, in our 


opinion, we do not require a transfer into Belleville. We still maintain that 
position. 


« 


Mr. Shymko: You still allow him to operate in the present facility, 
and I do not mean Belleville. What is the name of the place? 


Mr. Reid: Millbrook. 
Mr. Shymko: In Millbrook, although there is no need for it. 
Mr. Reid: No, he does not operate in Millbrook. 


Mr. Shymko: You would allow him to operate in Millbrook although you 
know very well that it is overserviced. 


Mr. Cordiano: You do not know that. 

Mr. Shymko: You will admit that. 

Mr. Reid: It is not underserviced. 

Mr. Shymko: It is well serviced now even without that clinic. 
Mr. Reid: No. I do not think you can say that. 


Mr. Shymko: Is it now underserviced without the operation of that 
clinic, whose licence he bought and which now is suspended? 


Mr. Reid: It has not been purchased at this point. He has an offer 
to purchase. The clinic is inactive. It provides no service. 
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Mr. Shymko: It is not an underserviced area even with the clinic 
inactive. 


Mr. Reid: I would not think so, but I am not sure. 


Mr. Philip: The Ombudsman states that the Ministry of Health must 
"(1) improve its methodology and database for the routine assessment of 
outpatient physiotherapy service adequacy; (2) establish procedures for 
continued needs review; and (3) develop an appropriate evaluation and feedback 
mechanism to assess outpatient physiotherapy needs."' 


At the time the original application was made, is it correct that the 
research you did consisted of calling the hospital? 


Mr.) Reid: In 19837 


Moen lip:oies. 


Mr. Reid: That is not correct. 


Mr. Philip: in'l9307 


Mr. Reid: No. The study was done by the Ontario Physiotherapy 
Association and the Ministry of Health across the province. 


Mr. Philip: What assurances can you give us that the Ombudsman 's 
recommendation 1 is not needed at the present time? In other words, what kind- 
of methodology and data are you currently collecting to assess adequately the 
needs for phsyiotherapy services? 


Mr. Reid: We collect utilization and staffing statistics from every 
hospital in Ontario. We collect statistics from the home care program. We have 
some from the private physiotherapy clinics that bill OHIP. We know the 
services that are being rendered across the province and the manpower that is 
employed in each jurisdiction with the exception of private clinics. I do not 
think we know the manpower that is employed in any clinic. We can only 
estimate. We do snapshot vacancy analyses for manpower planning purposes to 
find out how many physiotherapists are being recruited across the province and 
how many positions are vacant as of a specific date. That is done on an annual 
basis in order to judge shortness of supply. It is fair to observe that, 
generally speaking, physiotherapists are considered in short supply. We are 
trying to balance a small crop across the province. 


Mr. Philip: May I ask for a response from the Ombudsman on that? 


Ms. Morrison: The recommendation you refer to was made because 
during our investigation we zeroed in on the issue that had been raised about 
whether this was an underserviced area. The information we got from ministry 
officials, which you will see on page 21 of our report, according to verbal 
information received from the administrator at the Belleville General 
Hospital, was there was no delay in obtaining outpatient physiotherapy 
treatment within the municipality. We did not receive from the ministry any 
information that would lead us to believe it was taking systematic statistics 
on which to base its consideration of Mr. F's request. 


Mr. Bell: You now know they did, because you have page 35. At least 
on an annual basis, somebody got some statistics, assessed need and responded 
to that. 
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Ms. Morrison: Right, and found a need for at least 3.5 staff members. 


Mr. Bell: Mr. Philip's question is, in view of what you now know, 
what view do you have as to the general reconmendation that the ministry 
should improve its methodology and formulate procedures for assessing? 


Ms. Morrison: The ministry could probably satisfy us that it is 
taking the appropriate statistics and measurements. 


Mr. Bell: I think the ministry knew concurrent with the fiscal years 
what the needs were and responded to those needs. That is for the general 
recommendation. 


Ms. Morrison: Our difficulty is that they did not use whatever 
information they had in considering Mr. F's request. 


Mr. Bell: That is recommendation 2. 


Mr. Philip: Would you be comfortable if this committee were to 
decide to refer recommendation 1 back to you and that the ministry then 
provide you with an analysis of what systems it is using, and that on 
recommendation 1 the Ombudsman report back to the committee on whether he is 
satisfied with the procedures, since there seems to be some confusion as to 
exactly what is going on? It is not our job here to examine these procedures 
when we have just seen them for the first time. Rather than come down either 
in favour of or against recommendation 1, it seems reasonable for the Ministry 
of Health and the Ombudsman to get back together on item l. 


Ms. Morrison: We would be satisfied with that. 


Mr. Reid: As long as the committee recognizes--not wishing to be 
disparaging at all about the physiotherapy profession--that it is only one of 
a multitude of professions. If I were to speak on behalf of the minister in 
terms of order of priorities, physiotherapy would not rank in the top 10 of 
things to which I would dedicate resources to set standards and to do a major 
information systems overhaul. We have things such as physicians, nurses, 
social workers, etc. 


Mr. Philip: That is fine, but we at least have to find out what is 
going on and whether there is an evaluation of it. 


Mr. Bell: We might be able to short-circuit that right now. Mr. 
Reid, are you able to confirm that whatever was done between the ministry and 
Belleville General Hospital between 1981 and 1982 to get the information on 
page 35 was done for the other areas and hospitals in Ontario where the need 
was identified in 1980? 


Mr. Reid: I believe it was done for all 16. I have documents that 
cover Northumberland, Lennox-Addington and Peterborough, which were not 
considered underserviced at that time, at least not all of them were. Yes, we 
do a survey and it is not simply a telephone call to the administrator. 


Mr. Bell: That might assist, and we can ask at some appropriate time 
that the Office of the Ombudsman comment. 


Inter jection. 
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Mr. Bell: It cannot now. 


Mr. Reid, speaking on behalf of Mr. LeNeveu as well, is there anything 
else you wish to add that you think might assist the committee in what it has 
to do; that is, decide which of the positions is the most adequate and 
appropriate? 


Mr. Reid: The only thing I would add to the issue the committee is 
trying to resolve about whether Belleville is properly serviced in terms of 
physiotherapy, is that with all due respect to the survey that was done by the 
Ombudsman, it is not complete and it is not comparative. The survey that was 
done by the ministry and Ontario Physiotherapy Association to determine those 
areas across the province which seemed to be underserviced was extensive and 
it was reacted to by the ministry. If you look in pure isolation at what has 
happened in the Belleville General Hospital, we have increased the staffing 
over the time period by 50 per cent. Belleville is not underserviced in terms 
of physiotherapy services. 


Mr. Bell: Implicit in what you have said is that when the committee 
addresses that issue, you intend it to address the issue as at April 1986 and 
not as at some time in mid-1983? 


Mr. Reid: You can address it in either time frame and the answer 
will still be the same. 4 


Mr. Bell: Your position is it does not matter; the answer would 
still be that it was not underserviced? 


Mr. Reid: The physiotherapy service in Belleville is adequate. 


Mr. Bell: And it was so in mid-1983? The reason I refer to that time 
is it appears to be the time that Mr. F made his application to the ministry 
for the transfer of the Millbrook billing licence. 


Mreeneia: inate is Correct: 


Mr. Cordiano: There is one other thing, if I can just make a final 
remark. You say there is no limit to the number of physiotherapists who can be 
employed in a private practice that has OHIP billing privileges. 


Mr. Reid: As I understand it, that is correct. 
Mr. Cordiano: Someone can set up shop and have 10 staff members. 


Mr. Reid: I am not sure of the statistics now because I am a number 
of steps away from the private physiotherapy plan at this time. However, at 
one time in the mid-1970s, one private physiotherapy clinic in this province 
provided more outpatient visits than all of the hospitals in Ontario combined, 
and it was not in Metro. 


Mr. Cordiano: It was certainly a consideration on the part of the 
ministry, then, that there would be no way of controlling the number of staff 
members that a private clinic could hire? 


Mr. Reid: It is an open-ended system; it is a fee-for-service 
system. You tick off the box, fill in the 15 dots and send the bill to OHIP. 


Mr. Bell: Ms. Morrison and Mrs. Meslin, I do not want to limit you 
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or cut you off in any way. It is obvious that 1 am trying to finish the 
committee's public consideration of this today. If it is not possible, tell me 
it is not possible and we will have to invite everybody back for some period 
tomorrow morning. Are you able to make your response in a very short period? 


Ms. Morrison: Yes, I think I can. I have a couple of questions 
relating to the cost, to which perhaps I can get answers. 


Did the money that was funnelled into Belleville, as you say, to improve 
its services in the public sector, go to Belleville itself? 


Mr. Reid: It went to the Belleville General Hospital, but it was to 
set up a satellite clinic in Madoc. 


Ms. Morrison: Then it did not go to services in Belleville itself. 


Mr. Reid: Some of it would have gone to Belleville and some of it 
went to Bancroft as well. 


Ms. Morrison: Madoc and Bancroft. 
Mr. Reid: Madoc and Bancroft. 


Ms. Morrison: Was the change in the number of staff from 1982 to 
1985 in Belleville? 


Mr. Reid: That was at belleville General Hospital. 
Ms. Morrison: That was two and a half staff? 
Mr. Reid: Yes. 


Ms. Morrison: We would just like to sum up for committee members the 
reason we are here. We have a complaint from a person who wanted to transfer 
billing privileges to an area that he thought, from the survey, to be an 
underserviced area. He was told he could not transfer unless it was to an 
underserviced area and he could not understand that contradiction. I think 
many of the committee members have picked up on the fact that this may not 
have been the real reason he could not transfer. However, as far as our 
complaint and our investigation are concerned, when we wrote to the ministry 
saying, 'Mr. F wishes to purchase these billing privileges," the ministry 
wrote back to us and clearly stated that he could get the privileges if he 
stayed in Millbrook but that he could not get them if he wanted to transfer 
them, unless he was transferring them to an underserviced area. 


We were not provided with information that would allow us to tell 
whether it was an underserviced area. As I noted in the report, the only 
information we received was that the hospital administrator said there were no 
delays. I now note from the information the ministry has provided to us here 
that they had seven people serving approximately the same number of 
outpatients in 1981-82 as 10.5 people now serve. It appears to me, although 
the ministry has said that the service was adequate throughout, that the 
service could not have possibly been of exactly the same adequacy in 1982-83 
as it is today, because they have two and a half more people serving 
approximately the same number of outpatients. Mr. F could have provided the 
service of one of those two and a half people. 


4:50 p.m. 
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The argument of cost seems to me to be a difficult one. If they allowed 
him to open it in Millbrook, it would cost them money there--OHIP billing. 
They argued that there was nobody there to go to physiotherapy, but to put his 
clinic in a town that does not have any patients does not seem to be a very 
good way of saving money. 


They say if they open it in Belleville, it wiil cost them money because 
they will not use the staff in their hospital, but if there is any problem of 
overuse, surely they would not be adding staff to the hospital. 


The other thing about OHIP billing privileges that should be thought 
about is that someone billing OHIP gets paid only when he works. Although we 
have some efficiency arguments about supplying physiotherapy services through 
the hospital--you could have people on staff so that when there were more 
complaints you could add and when there were fewer complaints it would not 
matter--the fact is you pay those people all the time. You pay Mr. F only when 
he actually does the work. 


We have never been very convinced of the cost argument, OHIP billing 
privileges in one practice compared to OHIP billing privileges in another, as 
long as you are monitoring your hospital services appropriately and you are 
adding to the staff only as appropriate. 


Had we granted this licence in 1982-83, Belleville General Hospital 
perhaps would not have had to go from eight staff members to 10.5, but they 
have told us that they have a very good monitoring service. We now feel they 
have been monitoring these facilities, although we did not get the information 
during our investigation. If they were monitoring it, it would seem to me, 
having granted the licence, it would have been easy for them to tell whether 
they needed the extra staff they ended up adding to the Belleville General 
Hospital. 


The main thrust of the complaint is that here we have someone who was 
told he could not have something for a particular reason, and when we looked 
behind the reason, it did not make any sense. I do not think we are asking you 
to consider at all the ministry's policy on how it provides physiotherapy 
services. That is not what we came here to talk about. We came here to see 
whether the ministry's decision with respect to Mr. F was an unreasonable one, 
as the Ombudsman felt it was. 


Mr. Bell: Mr. Chairman, if there is nothing else from any other 
member, the Ombudsman's office or Mr. Reid, I suggest the committee close its 
public consideration of this matter, consider its decision in camera some time 
within the next two days and thereafter report same publicly in an appropriate 
way. 


The committee adjourned at 4:53 p.m. 
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The comnittee met at 10:11 a.m. in committee room l. 
REPORT, COMPLAINT OF MR. R 


Mr. Chairman: I call the committee to order. Now that we have your 
attention, I will call on our counsel, Mr. Bell. 


Mr. Bell: Members, placed before you is the backzround material 
prepared for the case involving Mr. R. That should be all tne material you 
need to have detore you during your consideration of tais case. 


As you can see, it involves a report that tne Ombudsman submitted to the 
Ontario Nortaland Transportation Commission. The issue is whether the 
complainant snould be able to contribute, for pension purposes, for the first 
two years wherein ne was anployed in some capacity by the comnission or its 
predecessor. 


I propose to change the format somewhat today from yesterday. It was 
necessary to yo through all tne documentation in yesterday's matter so you 
would nave an understanding and feel for the type of documentation and process 
that is carried on between the Qubudsinan and governmental organizations. 


It is not necessary that we do that in this case. If you are interested 
in following ahead or knowing where we are going, we will probably be able to 
concentrate on the first eight pages of the iaterial. 


First is a synopsis prepared by the Ombudsman. It is on pages | to 3. 
Second is the response, or varied version of a synopsis, prepared and 
submitted by the coumission. It is on pages 4 to 8. 


With the time available, it was not possible to have the parties settle 
on an agreed statement of facts or issues, but I believe each will be relying 
substantially on these two documents. 


The otner documents we will probably refer to are the actual reports. 
They start at page 27 of the material to page 32, inclusive. Finally, the 
Ompudsinan has included some background material, which starts at page 40 and 
goes to the last page, 51. 


The background material contains excerpts of minutes of the board 
meetings. Certain sections of the regulation in question can be found on page 
41. Page 42 is part of toe Hansard debate referrable to some legislation to 
which the Ombudsman will be referring by analogy and relying upon. 


Before I ask Ms. Morrison and Mrs. Meslin to make their submissions to 
you, I would like to ask the representatives of the Ontario Northland 
Transportation Commission if tney would please introduce thenselves for the 
record and state their positions witn the comission. 


Mc. Dyment: I am Peter Dyment, general manager of the comission. On 
my left is Tecry O'Connell, our counsel. Further on my left is Neil Drury, who 
is our director of numan resources. 
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Mr. Bell: I have one further comment to make. There are som issues 
of definition, categorization and reference to legislation in this case. I ask 
you to take my word for it that it will be easier and will result in quicker 
understanding if we let Ms. Morrison go through oer submissions before we ask 
questions. I nad a rehearsal runthrough with Ms. Morrison and irs. Meslin last 
week. It will work better if we let them go ahead, then ask our questions in 
whatever order and with whatever frequency is appropriate. 


Yesterday the process lent itself to the type of exchange that we nad. 
This one, in iny opinion, does not. With that, and with your permission, 
members, we will call on irs. Meslin. bo you have an opening statement before 
Ms. Morrison inakes her submissions? 


Mrs. Meslin: Yes. Today we are to consider the case of Mr. R. Again, 
we have brought this matter to your attention at this time because there is 
some urgency to it. Mr. R wishes to retire and will not be able to make tne 
pension contributions he requests once he nas done so. As you know, the 
Ontario Northland Transportation Commission does not believe that Mr. R should 
be allowed to make these contributions. The Ombudsman does not agree with the 
coumnission. 


Il am certain that the committee will wish to consider both tne 
commission's position and ours very carefully. My staff is now prepared to 
outline our view of the matter for you and to answer any questions you may 
have. Ms. Morrison will present the Ombudsman's position, assisted by our 
general counsel, Michael Zacks, as well as Paula Boothby, assistant director 
of our justice, licencing and labour team. 


Ms. Morrison: Good morning. 1 believe that we have quite a simple 
issue before you tnis morning. Of course, I said that yesterday. I am going to 
outline it to you in as simple a fasnion as possible, drawing your attention 
to sections of the legislation involved and to general background facts. 


In the imtterial, as Mr. Bell pointed out, we have supplied you with some 
background information at the end of your: volume. It is very difficult to read 
and I do not think you need to read it. It is tnere as an example of other 
legislation in which pension policy is outlined. 


The background facts of this case are quite straightforward. I can rum 
through them with reference to the synopsis on the first page of your 
material. I do not think that we differ greatly with the comnission on the 
basic facts. 


As you can see, Mr. R was first employed by the Ontario Northland 
Railway, the predecessor of the present commission, as a temporary 
construction Lineman in 1957. He worked continuously without layoff for two 
years until May 1959, when he was made a permanent employee. At that time, he 
began to make contributions to the pension plan. 


In September 1977, having worked 20 years, the complainant requested 
permission of the pension board of Ontario Northland to make pension 
contributions covering the first two years of his service. Following a pension 
board meeting, his request was denied. Again, in 1982, the complainant 
requested that he be allowed to contribute for tne period from May 1957 to 
April 1959. Again, his request was refused. 


Our investigation has revealed that in 1974, prior to the complainant's 
first reyuest, other employees of the conmission had made similar requests to 
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the pension board. Some of these employees had been allowed to make 
contriputions to tne pension fund for early noncontributory service. In 1974 
the board granted a request from an employee in circumstances very similar to 
those of lr. R. In that case tne employee requested contribution for his six 
years of early noncontributory service. 


In 1978, at a pension board meeting, the pension board adopted 
guidelines to assist then in making decisions about requests of this type. We 
will consider these guidelines in more detail in a few moments. This new 
policy of the pension board became effective January 1, 1979. 


The issue is a simple one. Mr. R wisnes to make contributions for the 
first two years he worked with the commission. We believe that Mr. R should be 
allowed to do so, and in saying so we rely on the regulations and the pension 
board policy as set out in your materials. 


I would draw your attention first to the regulations at page 41 of your 
materials. These regulations are the basic authority for payment into tne 
pension plan. The first regulation on that page, and I apologize for the 
quality of the Xeroxing, sets out the definitions that are used in the rest of 
the regulations. There you will see the definition of "employee," 
“contriputing employee,'' etc. Regulation 3 sets out the amounts of 
contributions. Regulation 25 is the one tnat we feel allows Mr. R to make the 
payment he requests. 


I will go through regulation 25 in more detail. It says, ''For the 
purpose of these regulations, the names of all employees shall be entered on 
the statf records of the commission when tney first enter its service, 
provided that the names of employees whose early service is of a casual or 
intermittent nature shall not pe regarded as having been entered on such staff 
records until they have completed six months' continuous service or six 
months' cumulative service witnin a period of tnree consecutive years, unless 
in any case the board shall decide otherwise." 


Tnose last few words are important pecause they put into -the regulation 
some discretion on the part of the board. The discretion given to the board 
under that regulation is the discretion for which it attempts to make 
guidelines in its pension board meeting, wnich I will refer to in a moment. 


The rest of the regulation, although it is not critical, says, "for the 
purpose of fixing the age of last entry into the service, employees who come 
within this proviso shall be regarded as having entered the service at the 
commencement of the six months' period of continuous or cumulative service 
mentioned in the proviso." 


We believe tnat regulation 25 sets out the board's discretion in matters 
of entering eanployees' names into the pension records if those employees did 
not begin as permanent full-time employees. 


We then turned to the board's policy as set out on page 40. This policy 
is outlined here in minutes from a pension board meeting in 1978. These 
minutes were supplied to us by the commission. You will see, if you read all 
of these minutes, that tne board was at this point concerned to set for itself 
guidelines to deal with requests such as that of the complainant. They 
Considered tne matter at some lenytn; in fact, I think this is a continuation 
of an earlier meeting on the matter, so it nad been well considered by the 
board. 
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I draw your attention to the section marked (b)(i). As it says here, the 
board is trying to avoid possiple unfairness in its decision about pension 
contriputions and effective January 1, 1979, has adopted the following: 


(i) Where entry to service appears to be of a peritanent nature--pension 
deductions to commence with the first pay period which begins on or after the 
first of the month immediately following entry to service. 


"(ii) Where entry to service is presumed to be of a temporary or casual 
nature--pension deductions to commence with the first pay period which begins 
on or after tne first of the seventh month following entry to service." 


We believe that Mr. R falls squarely within the second section I just 
read. We note that his request was made in 1977. It appears to us, and our 
principal argument is, tnat Mr. R does in fact fall witnin this policy. 
However, there are other reasons behind our support of ir. R's request. He 
made nis request in 1977. Others had previously been allowed to make the same 
contribution that ne requested to make. Wnile tnis is not determinative, it 
convinces us that Mc. R is being treated unfairly. 


Tne board policy in question became effective in 1979. His request in 
1977 would not have been covered by the policy, so if the argument is that the 
policy does not apply, Mr. R's request was made before the policy was put in 
place. Others who made requests before the policy was put in place were 
granted their requests. 


The otner reason we support Mr. R's complaint is a general one. Pension 
policy over the past several years nas been reviewed by many bodies in 
Ontario. One outcome of this was Ontario Proposals for Pension Reform, 
publisaed in 1984, a general review of pension policy in Ontario. All of these 
documents and much of the discussion in the House, some of wnich is appended 
to your uaterials, relate to an expansion of rights for people in pension 
plans. 


The proposals for pension reform suggest that part-time and casual 
employees be given opportunities to purchase pensions for the time they were 
not permanent employees. An opjective in tne proposals states, ''Part-time 
workers with durable attachment to an employer snould have the option of 
joining a pension plan." In general tnen, recent pension reforms have favoured 
broadening the availability of pensions to people who are part-time or who, 
for some other reason, were not included in the plan. We therefore think that 
there are strong policy arguments for supporting Mr. R's request. 


The Ontario Northland Transportation Conmission as said to us in 
response to Our report tnat if Mr. R is allowed to make this contribution, 
many others would also wish to do so. They estimate that the cost would be 
very nigh. We have no figures wnich convince us of this. 


As you inay be aware, it will often happen that wnen the Qubudsman makes 
a recommendation to a governmental agency, the first response is, "Of course, 
we cannot do that; it would cost too much." The QOnbudsman cannot be persuaded 
by such an argument unless he can be supplied with very certain figures on the 
matter. In tnis case, we are not convinced that the costs, which the 


coumission suzgests would follow from granting Mr. R's request, would indeed 
be realized. 


10:30 "aan. 
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In brief then, we feel that Mr. R fits squarely within the pension 
policy of the commission. We do not feel that his request should be denied. We 
ask you to support our recommendation. 


Mr. Philip: Why not hear (inaudible) next and then have questions? 


Mr. Bell: All right. I just want to make sure we have full 


understanding of the impact or the implications of the recommendation. I will 
not be long. 


The Ombudsman's actual recommendation is found at page 32 of the 
material. The conclusion of the Ombudsman in that paragraph is that the 
commission's refusal to accept the complainant's request for contribution for 
the two years was unreasonable. The recommendation, however, speaks to the 
pension board allowing the complainant to make contributions for the period 
from six months after the initial date. Does this mean the Ombudsman intends 
by his recommendation that, for pension purposes, the individual is to add 18 
months to the years of service? 


Ms. Morrison: Pensionable service, yes. 


Mr. Bell: All right. We can relate that to the board's policy, 
because I heard you say that you are relying upon both the regulations and the 
board's own policy in support of this recommendation. 


Let us turn to the policy at page 40. What you are saying is that this 
gentleman is covered by the policy and in particular item b(ii)? 


Ms. Morrison: That is correct. 


Mr. Bell: That is, 'Where entry is presumed to be of a temporary or 
casual nature, pension deductions to commence with the first pay period," 
etc., after the first of the seventh month. 


Ms. Morrison: That is correct. 


Mr. Bell: The second ground you rely upon is regulation 25. Can you 
state again what it is about that section that you believe entitles the 
complainant to the relief he is seeking? 


Ms. Morrison: Yes. The part of the regulation that is important to 
the application of the board policy is that the regulation sets out the 
general rule about pension contributions, but it also includes the phrase 
"mless in any case the board shall decide otherwise.'' It is my understanding 
of that section that it gives the board the discretion to set the very kind of 
policy that it did in fact set in the pension board minutes. In other words, I 
feel the regulations do not prevent the contributions sought by Mr. hs 


Mr. Bell: How many categories of employees do you say regulation 25 
creates? 


Ms. Morrison: There is a general category of employee, the kind of 
usual employee who comes on line, is permanent and contributes to the pension 
plan. 


Mr. Bell: Let us use the wording of the section. I do not see the 
word “permanent.'' There is a class of employees who are not otherwise defined, 
whose names are entered upon the records as soon as they start, whatever their 


category is. 
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. Bell: There is another category of employees-- 
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. Morrison: Perhaps two categories, but at least one. 


Mr. Bell: Perhaps two--''whose early service is of a casual or 
intermittent nature.'' Those people are not to be placed on the record until 
after six months of continuous service or cumulative service. 


Ms. Morrison: That is correct. The cumulative service must occur 
within three consecutive years. 


Mr. Bell: Unless the board otherwise decides. Now we have two 
categories, possibly three. Are there any other categories of employees 
working for the commission, or who have worked for the commission, whose 
rights to pension may be an issue? 


Ms. Morrison: There are no other categories set out in regulation 25. 


Mr. Bell: Are there any others that you are aware of, by statute or 
otherwise? 


Ms. Morrison: Not by statute, no. What I feel was done with 
regulation 25 was that the commission said: "Regulation 25 is the regulation 
under which people are making requests to us to contribute to the pension 
plan. We would like to clarify the way in which we grant those requests." In 
clarifying regulation 25, the board set out the policy that is on page 40. In 
that policy it uses some other terms. It uses the phrase ‘'temporary or 
casual;'' it does not use the words ''casual'' or "intermittent." 


Mr. Bell: What has happened is that both the policy and the section 
contain the word ''casual.'' We do not have a problem with that. 


Ms. Morrison: That is right. 

Mr. Bell: The policy speaks to ''temporary.'' From your office's 
investigation and review of the relevant legislation, does anything in a 
statutory or regulatory sense speak to a temporary employee? 


Ms. Morrison: The policy sets out only two kinds of employees. 


Mr. Bell: I am not as concerned about the policy right now as I am 
about the law; i.e., statute or regulation. We have looked at two, possibly 
three categories of employees. Are there any others that have been created by 
statute or regulation that you are aware of? 

Ms. Morrison: No. 

Mr. Bell: The policy speaks of temporary. 


Ms. Morrison: That is correct, and the policy has two sections, one 
for permanent and the other for the rest. 


Mr. Bell: Okay. In relation to regulation 25, where do you say 
employees of a temporary nature fit? 


Ms. Morrison: There are two arguments. The first is that regulation 
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25 sets out all other employees except permanent employees. It uses the phrase 
‘casual or intermittent," but in clarifying that the board used the word 


“temporary .'' One argument is that in its clarification of the phrase ''casual 
or intermittent" the board used the word ''temporary."' 


Mr. Bell: Wait a minute. I do not want your argument; I want to know 
what your position is. Is the category of temporary employee as enunciated by 
the policy included in the category that the regulation creates, ''casual or 
intermittent'’? 

Ms. Morrison: Yes. 


Mr. Bell: All right. Reverse that. As for the policy, it speaks of 
casual; so we do not have any difficulty in that. Are we to presume, as far as 
your position is concerned, that "temporary'' in the policy is equivalent to 
‘intermittent''? 


Ms. Morrison: I think we are to presume that ''temporary'' in the 
policy was intended as a clarification of "casual or intermittent." 


Mr. Bell: Without reviewing the material in any detail, I take it 
there is no issue as far as the classification of this person's employment for 
the first two years is concerned. 


Ms. Morrison: That is correct. 


Mr. Bell: The commission itself has categorized him in a temporary 


classification. 
Ms. Morrison: That is correct. 


Mr. Bell: I see. That is how you come to your position that he is 
covered by the policy. 


Ms. Morrison: That is correct. 
10:40 a.m. 


Mr. Bell: One last question. In your opinion, does the board have 
the discretion to permit this individual to purchase the entire 24 months? 


Ms. Morrison: No. 

Mr. Bell: It is limited to what, the 18? 

Ms. Morrison: Hold on; I am sorry about that. The words ''unless the 
board may decide otherwise'’ might be stretched to include a period other than 
that given in the regulation. 1 do not think that is an issue. 

Mr. Bell: Because you are not asking for it. 


Ms. Morrison: We are not asking for that. 


Mr. Bell: The other applicants back in 1974 that you referred to--I 
understand there were a number of individuals who made requests to purchase 
early years of employment for pension purposes--were all those applications 
granted? 
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Mr. Bell: You said that in one of those cases the circumstances of 
the initial years of employment were similar to those of the complainant. 


Ms. Morrison: Yes. 
Mr. Bell: Can you be more particular with those similarities? 


Ms. Morrison: Yes. In one case, the employee was a temporary 
employee who had six years of noncontributory service--he had not actually 
been in continuous service; he had had some layoffs--but the board ruled that 
pensionable service should be considered to commence six months following his 
initial employment. In other words, he was asking for exactly the same thing 
as Mr. R, except he had six years of early temporary service. 


Mr. Bell: Members, I am in your hands. Do you wish to ask questions 
now of Ms. Morrison and Mrs. Meslin, or do you want to turn to the 
representatives of the commission and hear what they have to say before asking 
questions? 


Mr. Philip: I have one question that can be answered fairly quickly, 
I am sure. In the light of the confusion between the wording "casual 
intermittent'' in regulation 25 and the word "'temporary'' used in the policy on 
page 40, why did you not have as one of your recommendations that there be a 
clarification or redefinition, so we are not fighting over words here at same 
future date? 


Ms. Morrison: We have suggested in our report that the terms are 
confusing. We did not make a formal recommendation that it be changed. 
However, depending on the outcome of your deliberations, I expect the 
commission may well wish to clarify that policy. 


Mr. Philip: I would have thought it might have been worth while to 
have that as a recommendation in addition to your specific-- 


Mrs. Meslin: We did. 

Mr. Philip: It is not part of your formal recommendation. 
Ms. Morrison: No, it is not. Sorry; where is it? 

Mrs. Meslin: Page 21. 


Mr. Philip: It is all right. It does not prevent us from making it 
as part of our formal recommendations. 


Ms. Morrison: That is correct. In our 19(3), it was one of our 
tentative recommendations. I believe it is not finalized in the final report. 


Mr. Shymko: If there is a lack of clarity in regulation 25, as you 
state, who should interpret regulation 25? Would it be a committee of the 
Ombudsman, the Ombudsman, or whomever sets these regulations or enforces them? 


Ms. Morrison: When we make our initial investigation and 
recommendation to the commission, we hope it will interpret them in the way 
for which we argue. When it does not see our interpretation as correct, we 
must bring it to you. 
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Mr. Shymko: In other words, there is a difference in the 
interpretation of regulation 25, and you want us to see your interpretation 
versus that of the pension board. According to regulation 25 itself, the 
discretionary power or the power of interpretation, if 1 may use that phrase, 
is granted to the board, is it not? 


Ms. Morrison: We think that is correct. 


Mr. Shymko: In other words, however we may interpret it, the 
discretionary power of interpretation is the board's; it is not ours or yours. 


Ms. Morrison: But the purpose of your committee is to review 
discretionary decisions of governmental organizations to see whether you agree 
that they are making them appropriately. 


Mr. Shymko: We are venturing into the area of the discretionary 
power. We are not questioning the discretionary power of the pension board. 


Ms. Morrison: That is right. That is often the case with matters we 
bring to you. We usually bring them to you because we have said the 
governmental organization can and should do this but will not. It is the usual 
case we are talking about. 


Mr. Shymko: It is to try to enlighten the wisdom of the 
interpretation of the board rather than to question the discretionary power it 
has in interpreting things in the way it does. 


Ms. Morrison: Yes, as often happens with the Workers' Compensation 
Board, as you may recall. 


Mr. Shymko: My other question has to do with your reference to the 
fact that there were two requests; one was made in 1977, I believe, and the 
other one was made in 1982. The difference between the two requests is that 
the first request was made prior to the 1979 policy and the other one was made 
after. The pension board agrees it made a mistake. In other words, prior to 
the 1979 policy, you fell back on a precedent, namely, a number of employees 
who were allowed to purchase their pension plan. 


Ms. Morrison: Yes, if the policy is not in place. If we are talking 
about a time when the policy is not in place and therefore not applicable, 
then the argument must rest on the fact that others have been given the right 
that Mr. R requested. 


Mr. Shymko: The board did not admit its mistake in O77 FOL eho TO. eat 
admitted its mistake after the 1979 policy had been put in place, and it 
admitted a mistake based on the 1979 policy interpretation. In other words, we 
should be arguing the 1977 request and the precedents set with the other 
employees rather than arguing the 1982 request based on the 1979 policy. 


Ms. Morrison: There are two arguments. One is the unfairness 
argument, which relates to the earlier request. The other is our argument that 
even when they put the policy in place, the policy they put in place applies 
to’ Mr. oR. 


Mr. Shymko: I just wonder whether we would carry more weight by not 
falling back on the 1979 policy but simply arguing on his first request in ; 
1977, based on precedents of similar requests made and accepted by the pension 
board, period, rather than relying on the 1979 policy, where we will get into 
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an interpretation argument with the board, create a stumbling block and 
perhaps not be as successful. I do not know. How do you suggest we approach 
it? That is basically-- 


Mr. McLean: Mr. Chairman, on a point of order: Are you going to 
allow questions now, or are we going to hear from the other people? 


Mr. Chairman: It is up to the committee. 
Mr. Philip: Let us hear from the board. 


Mr. Shymko: I still have not received an answer. Do you feel we 
should look at both elements? 


Ms. Morrison: I have given you both grounds. 


Mr. Shymko: Okay. 


Mr. Chairman: Now I will call on the representatives of the board. 


Mr. Dyment: Ms. Morrison started off by saying this was a ''quite 
simple issue.'' I think the crux of our difficulty in this case is that it is 
not a simple issue; it is somewhat complex. All 1 can do is explain to you 
that it is not a simple picture with basic colours; there are some hues here 
that have to be understood. 


We have to remember we are talking about the 1950s; that is when this 
-thing. took place. We are talking about an anachronism that cannot happen 
again, but it did happen in 1950 and it happened to many hundreds of people. 
We are talking about a railway and telecommunications enterprise. We are 
talking about 14 collective agreements. We are not talking simply about a 
pension regulation; we are talking about 14 labour contracts, all of which 
define ''permanent'' and ''temporary'' and get into all these other linguistic 
arguments. 


10:50 a.m. 


At the Ontario Northland Transportation Commission, because we are a 
railway and telephone company, we are laddered in terms of our pensions and 
all of our labour relations not with the Public Service Superannuation Act, as 
I am sure many of you gentlemen will understand, but with the Canadian 
National Railway, the Canadian Pacific Railway and Bell Canada. Therefore, the 
reference to how we relate to the superannuation act is a good one, but it is 
not the only one. 


We are definitely talking about a class action here. There can be no 
doubt that we are talking about hundreds of people who are watching what is 
happening here. We get many phone calls weekly from people wondering when they 
may put in their application for the same thing. If that figure is disputed, I 
can assure you that there are at least two who are watching the outcome: one 
is Mr. R and the other is me, because I stand to benefit from this. I can put 
in $176 tomorrow and in four years I can gain $2,000 back if this is allowed. 
Therefore, I am another one. 


I want to explain that the pension board of Ontario Northland is 
composed equally of members of Ontario Northland management--commission 
representatives--and members of our labour unions. There are three labour 
union members, three management members and a neutral chairman on the board. 
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Decisions made by the board are influenced as much by labour's thinking 
as by management's attempt to cut the cost to taxpayers and provide good 
service. In this particular case, with all due respect, we have the 
Ombudsman's staff making an initial wrong assumption and following that wrong 


assumption all the way through to a wrong conclusion. I would like to try to 
demonstrate that. 


To us, one thing is simple about this. We have a book called the pension 
regulations. There is a threshold for employees to become covered by this 
book, and whether it happened in 1950 or 1985 is irrelevant. There is a 


Saat past which people become covered by the book and before which they 
o not. 


I would like to refer to the same regulation to which Ms. Morrison 
referred, regulation 25, which you have on page 41. Regulation 25 says, ''For 
the purpose of these regulations,'' and it has to be covered by this, ''the 
names of all employees." Before we get down to the last three lines, we will 
stop at the word ''employees'' and look on the same page that you have in front 
of you, where there is a definition of "employee." It says, ''Employee' means 
any person on the permanent staff of the commission."’ This sets the 
regulation. They are saying to any person who is on the permanent staff of the 
commission: ''Read on. You are covered.'' The converse of that would be that for 
any person who is not on the permanent staff of the commission, there is 
something else. 


Mr. Bell: Sorry, Mr. Dyment. I did not want to interrupt you. Can 
you just comment on the opening phrase of the definition section as it relates 
to section 25? That is, specifically: 


"In these regulations, unless the context otherwise requires: 


'(c) 'Employee' means any person on the permanent staff of the 
commission." 


Might it not be an available interpretation that the context of section 
25 requires 'employee'’ to have a definition different from or wider than that 
of ''permanent''? 


Mr. nt: We do not believe so. I will go on to demonstrate that 
the word “permanent'' in our view has no lack of clarity. 


Mr. Bell: In any event, your position is quite clearly that in 
regulations 25 and 1 the definition of ''employee'' is the same. 


_ Mr. Dyment: Yes. We have 1,004 pensioners, and in the cases of 1,003 
it was interpreted that way. 


Mr. Bell: Do you have people on staff, or have you had people on 
staff, who have been or are casual or intermittent permanent employees? 


Mr. Dyment: Definitely. That is a characteristic of railroading. If 
I might just elaborate, a person who runs a train, an engineman, starts off 
with what they call a teddy bear. After he learns how to drive a locomotive, 
he may get one day's work a month, and it may take him as many as 13 years to 
work regularly, depending on economic conditions. Therefore, he is definitely 
intermittent or casual in his early years. That is a characteristic of 
railroading. 


O-12 
Mr. Bell: How is he permanent? 


Mr. Dyment: He is permanent. 
Mr. Bell: How? 


Mr. Dyment: He is employed by Ontario Northland as an engineman. 
Mr. Bell: How is he different from a temporary employee? 

Mr. Dyment: I will get to that. Do you want me to explain it now? 
Mr. Bell: Explain it when you think it is best for you. 


Mr. Dyment: We are talking 1950 now. An engineman is just as I have 
explained. He works only when the senior engineman does not want to work or 
when the senior engineman has his miles in. He may get a day a month. As he 
gains seniority, he may get to be permanent after years. We may want to build 
a bridge across the river and it may take us 18 months to build. We will hire 
temporary people to build the bridge. 


Mr. Bell: I did not mean to distract you that much. I mainly wanted 
your comment about the preamble of the definition section, but 1 understand 
what your position is. 


Mr. Dyment: In our view, the threshold to be covered by these 
pension regulations is becoming a permanent employee. If there is any dispute 
as to what a permanent employee is, we have 14 labour contracts which define 
it. 


Mr. Shymko: In other words, there is a temporary full-time and a 
permanent part-time employee. Is what you are trying to say? 


Mr. Dyment: Absolutely. That is characteristic of railroads in North 
America. 


In the 1950s, the people who were employed as temporary, capital-T 
temporary, for a project--the projects in those days were building pole lines 
for the telephone enterprise, building spare lines for the railway, projects 
of a known duration--were considered temporary employees, without exception, 
by Ontario Northland. They were not covered by the pension regulations because 
they were not considered permanent employees as ‘defined by the regulations. 


In addition, we can demonstrate with records that those people paid 
unemployment insurance. Mr. R was one of them. Those people did not pay 
pension. Mr. R was one of them. There are many others. In those days, the rest 
of us who were permanently employed did not pay unemployment insurance. The 
option was available. When they were temporary employees of Ontario Northland, 
those people were also given the option to apply for other jobs, perhaps 
totally unrelated. If they were qualified, they would get first choice when 
jobs became open. Mr. R, the record will show, was one of those temporary 
employees. He was paying unemployment insurance and was a temporary employee. 
When he became permanent in April, not May, of 1977, he started paying pension 
and discontinued paying unemployment insurance. The record will show that very 
clearly. Others did too. 


There is a distinction in our mind, which we think is borne out by 
history, that in the 1950s when we had temporary people doing temporary work 
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of a known duration, they were excluded by what we think is a clear reading of 
the pension regulations but included by what we thought was a clear reading of 
unemployment insurance rules. All these people knew the rules and made a 
choice every six months. They could have reverted to a permanent list or 
applied for a permanent job had they wanted to. There were union regulations 
which articulated how they could be classified as permanent. There would be a 
rule, which I can show you, which would cover Mr. -- 


Mr. Bell: Please do not use his name; just the initial. That is two 
cookies you owe us. I will explain that later. 


Mr. Dyment: To explain my personal involvement here, I am 
emotionally connected with Mr. R in this case. 


Mr. Bell: You have declared your conflict of interest. We can 
understand that. 


Mr. Dyment: I feel that one of the strongest arguments of the 
Ombudsman was to refer you to the regulation. 1 hope I have explained to you 
that in our view the regulation, in article 25, says it applies to employees 
and the definition section describes what a permanent employee is. People in 
1950 who were employed on temporary projects could become permanent employees. 
I have 14 labour contracts, which you can read, which will tell you how they 
get to be permanent employees. They were definitely temporary. 


Mr. Bell: You are saying that in order for anybody to become 
eligible under article 25, first he has to establish that the years he is 
trying to purchase were of a permanent employment nature? 


Livaim. 


Mr. Dyment: Right, and they definitely were. Given that this thing 
is defining ''permanent,'' there must have been something which was not 
permanent or they would not have put the word in there. The other word is 
"temporary." 


Mr. Philip: You are also saying that under 25, an intermittent 
employee would be a permanent employee, but a temporary employee would not be 
a permanent employee. 


Mr. Dyment: The words ''permanent"’ and "temporary,'' in the capital P 
and capital T sense, describe the type of employment relationship with Ontario 
Northland. It could be intermittent or casual within those classifications. 
For instance, in the 1950s, we had people who worked--this may sound 
strange--on draining ditches. They were temporary temporaries, because you 
cannot drain ditches in the winter. 


Mr. Philip: What were they? 


Mr. Dyment: They were temporary people for a temporary pay, because 
you cannot drain ditches in the winter. 


Mr. Bell: If you hired them every year, are they not permanent? 


Mr. Dyment: They would become regular according to the union 
contract. we would rely on the union contract to define when they become 


permanent. It may be an accumulation of days. 
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Mr. Philip: If you hire them every year, they switch from being 
temporary to being intermittent, intermittent being every year rather than as 
in the case of the engineer. 


Mr. Dyment: No, intermittent is to go and clean the drains when the 
draings plug, which could be every time there is a flood or when the beavers 
build obstacles, etc. Intermittent is where, if I call you, when I call you, 
you will have about two days’ work. 


Mr. Shymko: Surely that would be permanent. 


Mr. Dyment: That is definitely not permanent; that is temporary 
intermittent. 


Mr. Philip: Then not all intermittent are permanent. 
Mr. Dyment: Not necessarily. That is an example of a temporary one. 


Mr. Bell: Not all permanent are intermittent. We need the syllogism 
board for this. 


Mr. Dyment: They were temporary people who were working for a known 
duration for a job which was not continuing. They generally were not 
unionized. This would happen if we were going to build a bridge or, as an 
example, if we had people who did gardening. We were very environmentally 
conscious in those days. These were people we would hire in the summer, as you 
would hire a kid to mow the lawn. We would say, ‘We will call you when the 
lawn needs cutting.'' That is a temporary worker, working intermittently on an 
as-required basis. There were people permanently employed, such as an 
engineman driving a locomotive, who would work intermittently until they built 
up enough seniority. 


Mr. Philip: What is a casual employee? 

Mr. Dyment: A casual employee is analogous to an intermittent. 
Mr. Philip: Why do you use two words? 

Mr. Dyment: I have no idea. 


Mr. Shymko: Since we deal with civil servants, would you make a 
parallel with a contract employee for Ontario and a full civil servant? 


Mr. Dyment: I am afraid I am not familiar with the civil service 
rules and methods. 


Mr. Shymko: For you, is ''temporary'' a contractual limited time 
arrangement, whereas with ''permanent,'’ you are a permanent employee with all 
the benefits, etc., of the company? 


Mr. Dyment: Yes, 1 would accept that definition. That sounds very 
close to the method we use. 


Mr. Shymko: Therefore, "contractual" is really what you mean by 
"temporary. 


Mr. Dyment: It is for a definite period of time for a definite 
project. This man, Mr. R, was contracted or hired to build a pole line. When 
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the pole line was completed, he would have gone back to whatever he was doing 
prior to joining Ontario Northland. 


Mr. Bell: Mr. Dyment, if you have finished your submissions for the 
regulation ground that the Ombudsman relies upon, I think we understand quite 
clearly what your position is. As far as you are concerned, the gentleman was 
not permanent for the two years in question and cannot be regarded as such by 
current definitions or whatever is available. Therefore, he is simply not 
entitled to the relief that regulation 25 contemplates. 


Can you now move to the second ground? I think I should tell you, 
sending you a telegraph, that ground seems to be far more compelling for 
entitlement than the regulation. That is, why is this man not eligible, under 
the policy, for the relief that the policy contemplates? 


Mr. Dyment: The policy is the verbiage which Ms. Morrison referred 
to on page 40. Ms. Morrison directed you to read (b) (i). 


Before you get to (b), I would ask you to read (a). We are talking about 
Mr. R. This says: ‘In view of the very large number of active employees 
affected, not to mention the indeterminate number of employees already retired 
who could be in exactly the same position," and we are talking about Mr. Rk, 
"it was concluded that it would be a practical impossibility to develop a 
favourable response to these particular requests to purchase past service for 
Eee ea ae which would be available to all who may have been similarly 
arttected. 


"It was the decision of the board," and this is policy as much as 
section (b) is policy, "therefore, that all current requests and those of a 
similar nature which may be received in future, should be denied with the 
regrets of the board....'' This is why Mr. R's request was denied. 


Mr. Bell: Are you saying that for all employees, current and 
retired, who have applied or who may be eligible to apply for the relief in 
question, by this policy the board has refused and will refuse those requests? 
Do I anticipate that you are saying that (b) was intended to refer only to 
future employees? 


Mr. Dyment: Most definitely, and that is the way it has been applied. 
Mr. Bell: Then you tell me where it says that in the policy. 


Mr. Dyment: I think it is implicit in (a) when it says, "all current 
requests and those of a similar nature'' are to be denied and in the future 
this is how you will handle people you hire. That is straightforward. 


Mr. Bell: I now understand your position. You are not challenging 
that, given the same circumstances of an employee who is eligible under this 
policy, this complainant would be entitled. In other words, if this 
complainant had started work yesterday and two years hence Or thereafter made 
an application to purchase those two years, he would come within the policy. 


Mr. Dyment: If this person had started yesterday, he would be 
covered by a Labour contract which would make it extremely clear. 


Mr. Bell: Okay, that was a bad example. 
Meeerhilip: Therebare words in the policy that make it clear that it 
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does deal with the future. Those words are in the last sentence of (b). It 
says, "In an effort to avoid these situations, the following practice will be 
adopted effective January 1, 1979."' That is a clear statement that future 
temporary employees will be covered. 


Mr. Bell: Where does it say that past temporary employees are not? 
That is my question. 


Mr. Philip: The past are not because of (a). 


Mr. Shymko: If we read part (b), I think it obviously refers to some 
mistakes in the past and that past criteria shall not apply in the future as 
of January 1, 1979. That is what (b) says, I think. 


Mr. Bell: What is the rationale for distinguishing--I will not use 
the word "discriminating" though I almost did--between the so-called past 
employees, of whom the complainant is a member, and the future employees? 


Mr. Dyment: There was recognition in 197/ that the situation in 
which Mr. R found himself, as well as many hundreds of others, could not 
happen. It was a thing of the past. Therefore, it was simply defining that 
Ontario Northland is hiring permanent people only; therefore, whether they are 
intermittent or casual, here is how you will apply things in the future. There 
is no need to go back and define Mr. R's circumstance, because it could not 
repeat itself. 


Mr. Shymko: In other words, prior to January 1, 1979, this policy 
was quite flexible, lenient, charitable, compassionate and sensitive; 
individuals could apply, pay back and so on. Then you saw a financial crunch 
and the possibility that this would be a financial burden to the company and 
you decided to change the policy. Is my interpretation correct? This is 
notwithstanding the pain of someone else who worked, was compensated, receives 
a pension and could have bought it back. The financial burden was such that it 
was purely a monetary aspect that guided the decision in 1979. 


Mr. Dyment: No. In 197/-/8, we recognized there were things that had 
taken place in the 1950s which could not take place in the future. They had 
not taken place in the immediate past. We recognized a different era. There 
were different union contracts and different means and classifications of 
employees. 

Lie lObatm. 


Mr. Shymko: In the summary we received, there is a reference to 300 
people who may be affected in the same way. I think you referred to yourself 
as being one of them-- 

Mr. nt: Exactly. 


Mr. Shymko: --and to the more than $1 million that it may cost the 
employer. 


Mr. mi RIche. 


Mr. Shymko: So there is a financial aspect. You are not going to 
deny that. 


Mr. ent: There certainly is a financial aspect, but our decision 
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not to concur with the Ombudsman does not revolve around the $1 million. 


Mr. Philip: Surely all 300 have not appealed in any way. The fact 
that someone has applied or appealed puts him in a different category from the 
others who have not made an application, does it not? 


Mr. Dyment: There is pretty rigid and undeniable evidence that there 
have been in the area of 50 to 60 requests. 


Mr. Philip: How many of the earlier ones who would have been 
classified as temporary employees, in the same category as Mr. R prior to your 
bringing in this policy in 1979, were granted permission to contribute? 

Mr. Dyment: The Ombudsman says there were two, and he says one was 
similar. We concur that there was one, but it was not similar; it was 
identical. We know of only one that is identical. 


Mr. Bell: You admit that? 


Mr. Dyment: Absolutely. 

Mr. Bell: You say that was a mistake. 

Mr. Dyment: That was a mistake. 

Mr. Bell: Why was it a mistake? 

Mr. Dyment: It was a decision made by the board in 19/76 or 1977. I 
can only speculate. My speculation is the board members did not read the 
regulations fully, but they sure did subsequently. 

Mr. Shymko: We do not know, do we? 


Mr..Dyment: No, but they did issue a policy statement, item (a) of 
which says, "There are other requests. Deny them." 


Mr. Shymko: It may have been an interpretation of the policy. 


Mr. Dyment: It may have been. 


Mr. Bell: Wait a minute, the policy did not exist. 


Mr. Shymko: There may have been a policy before 1979. I am sure 
there were some guidelines for making decisions. 


Mr. Bell: May I complete my list? Then I will be quiet. 


Mr. Dyment, do you agree that the board has the authority to grant these 
requests if the board identified circumstances to warrant it? You may want Mr. 
O'Connell to answer that because I am using the word "authority'' in the legal 
sense. 


Mr. Dyment: If you are using the word "authority'' in the legal 
sense, I will let Mr. O'Connell answer. 


Mr. O'Connell: The authority is derived from the pension : 
regulations. The pension regulations can be amended only by order in council. 
My answer to that is unless you change the definition of employee, you cannot 
allow what you are suggesting. 
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Mr. Bell: Hold it now. You have done it in the policy. What you have 
said in the policy is that in the future employees whose service is presumed 
to be of a temporary or casual nature shall be entitled to purchase up to 18 
months of the first two years. 


Mr. O'Connell: Yes, well-- 


Mr. Bell: Stop. There is no doubt that the board has the authority 
to do that. Right? 


Mr. O'Connell: I disagree. When you use the word "employee" in 
regulation 25.1, you have to use the definition of employee as it exists in 
the regulations. The regulations say "permanent. 


Mr. Bell: I am not talking about the regulation. I am talking about 
the policy that your client has drafted where it says, "Service is...presumed 
to be of a temporary or casual nature." 


Mr. O'Connell: Yes. 


Mr. Bell: One thing we all understand in this room this morning is 
that temporary does not include permanent. If it does, the Ombudsman has you 
under regulation 25. 


Mr. O'Connell: There are two definitions. There are two categories 
of employment. One is temporary and one is permanent. The nature of that 
employment may be casual, intermittent or temporary. 


Mr. Bell: Let us just stick to temporary. This policy, you will 
agree with me, gives the board the discretion to permit an employee whose 
first two years of service are presumed to be temporary to purchase for 
pension purposes up to 18 months of that two years. Do we agree? 


Mr. O'Connell: I wish to reiterate that we are talking about a 
temporary nature. If we are talking about a temporary nature, we are talking 
about a capital-P permanent employee who has employment of a a temporary nature. 
There are only two categories. 


Mr. Bell: Forgive me, but that is one of the greatest word games I 
have ever heard. We are now talking about a permanent employee of a temporary 
nature. What are you telling me? That this policy is intended by the 
commission to apply only to permanent employees? 


Mr. O'Connell: I am saying that when Mr. R was initially hired in 
April 1957, he was hired as a capital-T temporary construction lineman. In 
April 1959, he was hired as a capital P-permanent construction lineman. They 
are two totally separate categories of employment. 


Mr. Bell: I want an answer to my question, please. Are you now 
saying that this policy is intended by the commission to apply only to 
permanent employees? 


Mr. O'Connell: Yes, because ''employee'' means someone who is on the 
permanent employment of the commission. 


Mr. Bell: Then why do you have the word ''temporary"’ in the policy? 


Mr. O'Connell: "Temporary" relates to’ the nature of the employment, 
not to the category of employee. 
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Mr. Bell: The commission has created the category of a 
permanent-temporary employee. Is that correct? 


Mr. O'Connell: A permanent employee may do work of a temporary 
nature, as illustrated by Mr. Dyment's example of someone who is on the spare 
board and operating as a rover. 


Mr. Bell: So a permanent employee in some circumstances can do 
temporary things? 


Mr. O'Connell: Exactly. 


Mr. Bell: Is that definition of ''temporary' to be found within 
section 25 of the regulations? 


Mr. O'Connell: Section 25 of the regulations uses the word 
“employee, and ‘“employee'’ is defined in clause 1.1l(c) as ''any person on the 
permanent staff of the commission." 


Mr. Bell: Is your definition of ''temporary,'' for the purpose of this 
policy, to be found within the definition in section 25 or in the definition 
of "employee" in the regulations? 


Mr. O'Connell: It is excluded, because the definition of ''permanent"’ 
excludes "temporary." 


Mr. Bell: Why do you have it in the policy? 


- Mr. O'Connell: ''Temporary'’ relates to the nature of the employment 
and not to the category of employee affected. 


Mr. Bell: The nature of the employment then must be found within the 
regulations. It must be included within the regulations. 


Mr. O'Connell: The nature of employment is referred to in the 
regulations. 


Mr. Bell: When we look at section 25, we see three descriptive 
phrases: "employees'' without any adjective assigned to them on the second line 
and "casual or intermittent'' on the fifth line. That is the only description 
of "'employees'' within that section. 


For the purposes of this discussion, I will give you your definition of 
"employee'’ under subsection 1.1, that whatever that means in those two 
sections, it includes the temporary nature that we have been talking about. 


Mr. O'Connell: I admit that, but it does not include capital-T 
temporary employees, because everyone understood that if he was a temporary 
employee, he was not covered by the regulations. That was universally 


understood. 
Mr. Cordiano: Temporary employees do not exist any more. 


Mr. O'Connell: They do not. They are an anachronism. They were 
contract employees for specific purposes. 


Mr. Shymko: May I ask a question along this line? I am totally 
confused by your questioning and the answers here. Can we take a’look at page 
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40, subclause (b)(iii) of the policy where it speaks of "temporary or casual 
nature''? 


Would I read, "where entry to service is first presumed to be of a 
temporary or casual nature," as really saying, ‘where entry to service is 
first presumed to be of a permanent, temporary or casual nature’? Is that what 
you mean? 


Mr. O'Connell: A permanent employee who is doing work of a casual or 
temporary nature. 


Mr. Shymko: If you follow that logic, what you are concluding at the 
end is that after the first--It says, ‘pension deductions to commence with the 
first pay period which begins on or after the first of the month immediately 
following the change from temporary," gees permanent, ''to permanent status. 
In other words, you are saying, ''the change from permanent to permanent." What 
logic is that? What change is it if you are saying that a man is changing from 
permanent to permanent? The man's job has been permanent. 


Li. 200a.m. 


Mr. O'Connell: Unfortunately, I think there has been a confusion in 
logic in relating "continuous" with "'permanent.'' Permanent and temporary 
relate to two categories of employee. From April 1957 until April 1959, Mr. R 
was a temporary employee who happened to work continuously. Had he not worked 
continuously, rather than paying pension contributions, he paid the 
unemployment insurance commission. If he paid UIC and only worked three months 
in 1957, he would have got his unemployment insurance. In 1957, he opted to 
pay UIC rather than pension. He was a temporary employee and was paid at a 
different scale. He was a totally separate type of employee. 


On April 1, 1959, he became a permanent construction lineman. The first 
pay period, which ended on the April 15, 1959, showed that Mr. R then stopped 
paying UIC and started paying pension. He was then put on the rolls as a 
contributing employee, as defined in section 1.1, and he became a permanent 
employee. 


Mr. Shymko: So with respect to intermittent, casual, temporary, all 
of it to you means either you could be casual, intermittent or temporary on 
contract? 


Mr. O'Connell: Yes. 


Mr. Shymko: Or you could be casual, intermittent or temporary as 
permanent? 


Mr. O'Connell: Yes. 


Mr. Shymko: There is a hell of a semantic problem here in the use of 
words, both in the regulations and in your interpretation of policy. It is 
very confusing, unless you are trying to get around the regulations by 
defining the status things. It really is a mess. 


Mr. O'Connell: With respect, this is not ex post facto. I suggested 
when we came here that perhaps if we had a capital T and a capital P--and I am 
not being facetious--then this person could be defined as a temporary 
construction lineman who may work intermittently, who may work continuously, 
who may work on a temporary basis, but he is not a permanent construction 
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lineman until he gets his placard with a capital P. Then he has a change, he 


begins paying pension, is entered on the rolls and passes the threshold that 
Mr. Dyment referred to. 


Mr. Cordiano: You said no temporary workers exist now, or do they? 


Mr. Dyment: With reference with a capital T, no. In 1962, that type 
of employment was disbanded, done away with. 


Mr. Cordiano: For all intents and purposes, you will not have that 
problem again. 


Mr. O'Connell: It is an anachronism; it cannot occur again. 
Mr. Bell: Cannot is a pretty strong word. 
Mr. Cordiano: Exactly. 


Mr. Bell: We are not all going to be associated with the commission 
in any way for the indefinite future. 


Mr. Dyment: Mr. Bell, we have 14 union contracts which tell us we 
cannot do it. 


Mr. Bell: You have a court of law that might tell you something else. 


Mr. Dyment: It could be. 


Mr. Bell: Was either of you gentlemen involved in the drafting of 
the policy? 


Mr. ent: No. 
Mr. Bell: All right. Who was? Who drafted the policy? 
Mr. Dyment: Tom Farmer. . 


Mr. Bell: What his position with the commission? 


Mr. Dyment: Counsel. 
Mr. Bell: Legal counsel? 


Mr. mnt: Right. 


Mr. Bell: All right. Has anybody ever asked him what his definition 
of temporary nature is under the policy? 


Mr. Dyment: He is deceased. 


Mr. Bell: Mr. O'Connell, have you ever given an opinion or has the 
commission sought and obtained a legal opinion as to the definition of 
temporary nature as it applies to your current act of employees? 


Mr. O'Connell: I have given my opinion that the regulations, as I 
understand them, are clear and are unambiguous. If you appreciate the 
distinction between temporary and permanent categories of employee, then 
logically the regulations and the policy adopting these regulations apply only 
to permanent employees. That is the opinion I have given. 
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Mr. Bell: Can you and I agree--and let us put it on this basis--that 
there is some ambiguity in this policy? 


Mr. O'Connell: I cannot agree with that, Mr. Bell. 


Mr. Bell: You cannot. The category permanent temporary is not an 
ambiguous term in your view. 


Mr. O'Connell: In fairness, the Ombudsman's counsel had the 
opportunity of relating the facts as they saw them. As you are aware, we 
submitted a statement that commences on page 7 of the facts that we believe 
in. The logic we are following is put forward in our submission and perhaps 
the committee, on its own, could consider the submission. 


Mr. Bell: We will do, but first let me have an answer to my 
question. I want your opinion on record that the phrase or the categorization 
of "permanent temporary'’ is not ambiguous. 


Mr. O'Connell: Not in the context of the regulations as interpreted. 
Mr. Bell: Is it ambiguous in any context? 


Mr. O'Connell: It is ambiguous in a literal sense if you are not 
using a capital P in your mind for permanent and not using small-t temporary 
to show the nature of that employment for that category. There happens to be a 
mental conflict if you do that. If we all think in terms of two categories and 
know that the nature of that employment can vary, then it is not. 


Mr. Bell: So that I understand fully, the late legal counsel drafted 
this policy, presumably pursuant to some instructions and direction from the 
board. Is that right? 


MeseDyment:. Ihal«is*correct; 
Mr. Bell: That is what you believe? 


Mr. Dyment: That is what I know. Mr. Farmer was one who of those who 
drafted it. The person who drafted it with him was a fellow by the name of Don 
Allen. The Ombudsman's staff have met Mr. Allen. His correspondence is on the 
file. He gave us the interpretation we are using. 


Mr. Bell: So one of the authors has given you the interpretation, 
and that is at least what he intended? 


Mr. nt: He has also given it to the Office of the Ombudsman. 

Mr. Shymko: Is that interpretation on paper? 

Mr. Dyment: He helped write this and he responded to Mr. R. 

Mr. Shymko: Is there anything on paper that says what you just said 
here today about permanent temporary and permanent permanent, capital T and 
Capital P? 

Mr. Dyment: It is a implicit thing in the railroad business. For 
example, there seems to be confusion about somebody hired for a permanent 


temporary classification. We have labour contracts that say if we hire a 
section man--that is a guy who fixes rails, ties and ballast--after three 
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months' work he becomes a permanent employee. The labour contract says that he 
is a permanent employee after he works for three months. We often give those 
men six months' work. The labour contract says he is permanent. Is our 
relationship with him not temporary if we are talking six months' work? We 
call that permanent temporary, and if that is ambiguous, so be it. 


Mr. Philip: Under your present rules effective as of 1979, he would 
be contributing to the pension plan? 


Mr. Dyment: Absolutely. There is no doubt about it. 

Mr. Philip: However, if that had happened in 1959, he would not have 
been conributing because he would then have been labelled as a capital-T 
temporary employee? 


Mr. Dyment: No. He would also have contributed to the pension plan 
in 1959 because the labour contract was in effect in 1959, but he is a 
permanent temporary, which Mr. Bell has trouble in accepting. 


Mr. Philip: Was there a contract for Mr. R at the time that he was 
first employed in 1957? 


Mr. Dyment: He started in 195/ in a nonunion contract job, not at 
all like the section man I mentioned. This was to do a specific piece of work 
for a preset period of time. 


Mr. Philip: Was there a personnel policy in effect at the time that 
you can locate or produce for us? 


Mr. Dyment: I rather doubt it. 

Mr. Philip: Was there a personnel policy at the time he applied, 
which was one year before your policy statement on page 40 and two years 
before your regulations on page 41? You say on page 8 that the Ombudsman had 


misinterpreted your pension board policy as of January 1, 1979, but I do not 
see in the literature supplied to us any copy of that policy. 


Mr. Dyment: Are you referring to the policy referred to on page 8, 
item 1? 


Mr ee Phil i peares.< 
Mr. Dyment: That is the policy on page 40. 


Mr. Philip: How could you have made a decision that denied him when 
he applied before the policy on page 40 was spelled out? He applied in 19/7. 


Mr. Shymko: They are denying the 1982 application. 
11:30 a.m. 

Mr. Dyment: He applied first in 197/, and we denied his request. 

Mr. Philip: The policy on page 40 and the regulations on page 4l 
could not have applied in 1977. There must have been some policy there at that 
time. 


There was no policy? Then if there was no policy, how can you deny 
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someone if there is no policy on which you can deny it? 
Mr. Dyment: Have you read the book? 


Mr. Shymko: That book was printed after 1979, and the policy had 
been accepted. What I think Mr. Philip is trying to say--and I think I 
understand him--is that if this man had applied only in May 1982 and made that 
request, there is no way the Ombudsman or this committee would have backed 
him, if the interpretation we have of your policy is correct. 


However, the man applied in 1977, and I think your refusal in 1977, 
before the 1979 policy was set in place, really was not fair when you look at 
the precedent you set in 1974 by allowing another individual in the same 
category to make contributions after six years of so-called temporary service. 


Let us forget the 1979 policy. Let us go back to 1977 and the man's 
request. 


Mr. Dyment: Okay. 


Mr. Shymko: What was your policy in 1977 when the man made that 
request after you had set a precedent in 1974 with another employee? 


Mr. Dyment: In 1977 he made a request to buy back his pension. 
Mr. Shymko: Right. 


Mr. Dyment: We disallowed it for the same reason that I went over 
with the committee earlier, that he was not a permanent employee. 


Mr. Philip: What we are asking you for is a copy or some proof that 
you in fact had a policy statement in 1977 that we can read, and rather than 
take it on some of kind of mystical faith that the same policy existed in 1977 
as existed in 1979 and was codified in 1980. 

Mr. Dyment: In 1977 all we had was this blue book, and it was 
interpreted. In 1979 the board issued this policy as a clarification in 
applying this blue book. 

Mr. Philip: Is there a date on that blue book? 

Mr. ent: Yes. 

Mr. Philip: What date is on the blue book? 

Mr. nt: Effective May 1, 1939. 

Mr. Bell: Can you give us a copy of that? 

Mr. Dyment: No problem. The Office of the Ombudsman has several. 

Inter jections. 

Mr. Zacks: This is our one copy. 


Inter jections. 


Ms. Morrison: Is that what your regulations on page 41 are copied 
out of? 
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Mr. Dyment: Yes. 


Mr. Bossy: May I have some clarification? A statement was made 
concerning requests that you said numbered in the area of 50 to 60. How many 
of these requests were made prior to 1977? 


Mr. Chairman: Mr. Bossy, would you move closer to your microphone? 


Mr. Bossy: I want to clarify your statement that about 50 to 60 
requests were made. Maybe I should qualify that by asking how many of these 
were made at the same time Mr. R made his first request. 


Inter jection Prior to 1979. 


Mr. Bossy: That is prior to 1979. The policy really only came in in 
1979, but the discussions took place in 1978, and the request had originally 
been made in 1977. Was the necessity of clarification because of the request 
of Mr. R or these other 50 or 60 you were talking about? 


Mr. Dyment: The 50 or 60 are recent requests, within the last two 
months. At the time Mr. R made his request there were eight at the same time. 


Mr. Philip: I wonder whether I can carry on with my questioning. I 
am sorry. You slipped in on me when I was getting a copy of the book. 


This book that you have supplied us with is really not helpful, because 
it says, "Effective May 1, 1939," but it also says "Revised to July 1, 1980." 
Without knowing what the revisions are I have no idea by reading this whether 
it is a policy that existed in 1977 or whether it is the policy that existed 
in 1977 plus revisions, which is what you have on page 41. 


Mr. Dyment: I have one here dated 1966, if it would help; it would 
be the same, though. Before I give it to you, I would like to say that this 
policy, this sheet of paper that we are referring to as policy, is attempting 
to clarify the application of this book. That is its simple purpose. 


Mr. Bell: Do you think it accomplished that? 


Mr. Dyment: It has for us, but-- 


Mr. Bell: Do you think it has for anybody reading it who is not 
familiar with the commission, its workings and its past decisions? 


Mr. Dyment: There is something fundamental here in that this pension 
plan is to impact on our 1,600 employees and 1,000 pensioners. The plan is 
defined in the book, or its earlier version in that grey book, and the 
application of these rules is made by equal numbers of union and management 
people. I do not know what more widespread concern we can get for our 
employees. 


Mr. Epp: I think it is a great help in making temporary employees 
permanent, because of all the confusion it has caused. Your lawyer has 
probably made a lot of money making all that confusion in it and making work 
for himself. 


Mr. ent: We put him on the payroll. We got around that. He is 
permanent full-time. 
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Mr. O'Connell: Permanent temporary or permanent permanent? 
Mr. Baetz: Permanent permanent. 


Mr. Morin: Were there any requests prior to 19/4? 


Mr. Dyment: Sixteen. 


Mr. Morin: Were there any granted, or were those the two? 


Mr. Dyment: No. He is one in December 1973, so I was wrong. There 
was one in 19/3, and they stretched through to 1977. These would be requests 
not similar to Mr. R's, except for one, which we admitted was identical to 
his. But the other seven were people who wrote in and said, "I was denied my 
early service because I was declared unfit medically." That is not a good 
reason, and we said, 'We agree with that." 


Mr. Morin: It is not similar to this one. 


Mr. Dyment: There is one that is not only similar, it is identical, 
and we granted it. 


Mr. Bell: Gentlemen, for the record--we are going to read this 
afterwards--can you give us an example of a permanent temporary employee? 


Mr. Dyment: Absolutely. As I mentioned earlier, we would hire a man 
to work on our rails and railbed. Once he worked with us past a 90-day 
interval, by union contract he is called permanent. But we hire a lot of those 
people only during the good weather season. When he starts, we may give him 
seven months' work. He becomes permanent after the first three months, and 
after seven months he disappears from Ontario Northland. 


Mr. Bell: What is he for the first three months? 


Mr. Dyment: We would call him probationary. I really hesitate to 
introduce that term. 


Mr. Bell: Yes, please hesitate. What is he for the second three 
months? 


Mr. Dyment: He is a permanent temporary employee. 


Mr. Bell: You said that in the seventh month he is gone. Does he 
ever come back? 


Mr. Dyment: He may. 


Mr. Bell: 'May'' is indefinite. There is no plan or schedule for his 
return in the next season? 


Mr. Dyment: No, but next season we may need people; he may reapply. 


Mr. Bell: You say he is permanent because the collective bargaining 
agreement that applies calls him that. 


Mr. Dyment: Exactly. 


Mr. Baetz: If he wanted to come back the next season, would he have 
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priority over somebody who had never been temporary permanent with you? 


Mr. Dyment: We do that as a matter of course simply because he has 
some experience. 


Mr. Baetz: But there is nothing in the labour contract that says he 
would get priority. 


Nr Dyment : In some labour contracts there is that rule, and in 
others there is not. We have 14, and they are dramatically different. 


Mr. Epp: Is he aware of exactly what he is 
Mr. Bell: Confused--that is what he is. 
Mr. Epp: After the first three months, he is temporary? 


Mr. Dyment: No, he is permanent. 
11:40 a.m. 


Mr. Epp: For the first three months, he is probationary. When he 


goes from day 90 to day 91, does he know that all of a sudden he has entered a 
new category? 


Mr. Dyment: Yes, he is aware of it because-- 
Mr. Epp: Does he sign something? 


Mr. Dyment: No, he does not sign anything, but his pay goes up. In 
addition, his union representative contacts him and says, ''Now 1 am 
representing you." 


If I might, I will read the section. One book covers 180 track courses. 
It says: 


"A new employee shall not be regarded as permanent''--this is a contract 
we sign with labour--''or re-employed until after three months' service, which 
service must be accumulated within the preceding 24 months. But in the 
three-month period he may, without investigation, be removed for cause in 
which, in the opinion of the company, renders him undesirable for service." It 
goes on and on. 


The Brotherhood of Maintenance of Way Employees says that we hire a man 
to work on our rails, but after three months he is considered permanent. We 
may hire that same man for a four- or a six-month period. We, in our 
judgement, call that temporary. 

Mr. Baetz: When does this category start paying his pension? 


Mr. Dyment: Six months. 


Mr. Baetz: At six months, at the beginning of the seventh. 


Mr. Dyment: He does at six months. 


Mr. Bell: No, he is not around. 
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Mr. Dyment: If he stays for seven months, he pays pension for a 
month. 


Mr. Epp: Let me ask one more question. Does he know he is there for 
only three more months? 


ent: Yes, he most definitely knows that. 


Mr. Morin: Does he have the option, even though he is temporary, to 
continue contributing to his pension plan? In other words, if he works on a 
temporary basis, although he is permanent, for three months, and he is off for 
another three months, can he contribute to the plan even though he is not 
being paid a salary? 


Mr. ent: No. 


Mr. Morin: While he is not employed? 
Mr. Dyment: No, his record is closed. 


Mr. Morin: So he can contribute for six months if he works for six 
months, and if he is hired again on a temporary basis, he can contribute. 


Mr. ent: It accumulates. It is counted. 


Mr. Baetz: Under the new pension reform, people like that would be 
eligible to pay, would be required to pay pension. 


A lot of water has gone over the dam since I wanted to raise my question 
about an hour ago, but we keep hearing that there are many other identical 
cases to Mr. R's. 


Mr. Shymko: Just one. 


Mr. Baetz: You said that you yourself were rather in the category of 
Mr. R. What I am worrying about is why, if there are similar cases to Mr. R's, 
we are dealing (inaudible) Mr. R get to the Ombudsman? Is it a case of the 
squeaky wheel? Are we ending up here with a class action? If he is different, 
what precisely sets him apart from all of the others who are somewhat similar? 


. Dyment: Nothing sets him apart. The reference to one, 
Gece was one case we allowed that was identical to Mr. R's situation. 


- In our view, Mr. R's processing of this thing is a class action. Ontario 
Northland, in northeastern Ontario, is a big fish in a small pond. The 
grapevine is an excellent process. Good communication exists between the union 
and the employees. There are 1,400 people, 350 of whom are deeply involved in 
watching Mr. R. 


Mr. Baetz: Okay. So there are many out there who are quite similar. 
Mr. Dyment: Including me. 
Mr. Baetz: That is what you said earlier. 


Mr. Shymko: Did any of those 300 apply prior to 1979? Out of the 300 
you mentioned, did any apply before 1979? 
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Mr. Dyment: Absolutely. 


Mr. Shymko: Seriously, did you have applications from the 300 
applying before 1979, before this policy statement? 


Mr. Dyment: I can tell you only that, prior to 1974, we had 16 
applications. What I can not tell you is how many each case represented. For 
instance, in November 1977 a request was considered for six people. We call it 
one request, but it was on behalf of six people. When I say there were 16 
requests, I do not know how many each of them represented. 


Because the unions are involved, the other employees are just sitting 
back and saying, "Let Mr. R carry this one through. It speaks for us." 


Mr. Baetz: We are dealing with a class action, are we? It is not 
only Mr. R? 


Mr. Dyment: In my view, it is a class action. 


Mr. Bell: Let me and/or Mr. O'Connell finish the questions. Can we 
please look at page 40, the policy. 1 want to understand item (b) as best we 
can. You have told us, and we understand your position is, that it was 
intended to be prospective as for the date--I guess May 12, 19/8--and not 
retroactive. We have to look at the language of that and make some decisions. 
You have now told us, and we understand that the policy applies only to 
permanent employees. We agreed on that. 


Mr. Dyment: Subsequent to 1962, there were no more capital-T 
temporary employees, so that whatever work turned up on this policy, it 
applied to. 


Mr. Bell: No. Mr. O'Connell told me before that this policy is 
considered to be consistent with the regulations and therefore applies only to 
permanent employees. Correct? 


Mr. Dyment: No. I must point out once more that these labour 
contracts define a permanent employee, as we just went through. 


Mr. Bell: With respect, the regulations define a permanent employee. 
A collective bargaining agreement does not define anything. 


Mr. Dyment: With respect, the definition says, '''Employee' means any 
person on the permanent staff...'' All that says is that to be pensionable, 


employees must be on the. permanent staff. We must now go to another document 
to find out what permanent staff is. There are 14 of these. 


Mr. Bell: It is on the record. If we have to get an Instant Hansard 
over the lunch hour, we will. You told me this morning that the policy applies 
only to permanent employees. Are you saying it applies to some additional 


class of people other than permanent employees? 


Mr. Dyment: The policy is self-explanatory. If you want to call them 
permanent or temporary-~ 


Mr. Bell: I am getting a little tired of the word games. I want a 
straight answer. Does this policy apply only to permanent employees? Why else 
have we had the exercise of understanding what you mean by permanent 
temporary’? Does it apply only to permanent employees? 


Mr. Dyment: I will say yes. 


Mr. Bell: Thank you. We go to item (i) of (b). It says, ‘Where entry 
to service appears to be of a permanent nature....'' All permanent employees? 


Mr. Dyment: Right. 


Mr. Bell: Then there is eligibility "to commence with the first pay 
period which begins on or after the first of the month immediately following 
entry to service." That is intended to apply to all your permanent employees? 


Mr. Dyment: No, Mr. Bell. 


Mr. Bell: What permanent employees does it intend not to apply to? 


Mr. Dyment: We might hire a person--and you have asked me now to 
call all of them permanent, so I will--a permanent employee, and he or she may 
be a technician in telephone operations. That employee is a permanent employee 
and the job duration is of a permanent nature. That employee can expect to 
retire with Ontario Northland, unless the bottom drops out of the telephone 
business. The same day we may hire what you have asked me to call a permanent 
employee and we may give that permanent employee a commitment for three 
months' work. We do not call that a permanent nature. 


Mr. Bell: Then you want to change your answer to me when I asked you 
if item (b)(i) refers to all your permanent employees. 


Mr. Dyment: I can live with that. 
Mr. Bell: You can live with it? 


Mr. Dyment: As long as you will accept that the work duration can be 
different. 


Mr. Bell: Item (i) applies to all of your permanent employees. 


Mr. Dyment: Which is the nature of the work or the job 
classification. 


Mr. Bell: Does that mean all of your permanent employees? Mr. 
O'Connell is shaking his head, indicating no. 


11250 asm. 


Mr. Dyment: The hangup with the committee and myself is that we are 
talking about the nature of the work as one thing. 


Mr. Bell: You know what the hangup is? You have created three 
classes of permanent employees. 


Mr. Dyment: Perhaps we have. 
Mr. Bell: You have created a permanent employee who has a permanent 


nature to his work, a permanent employee who has a temporary nature to his 
work and a permanent employee who has a casual nature to his work. 


Mr. Dyment: I would go along with that. 
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Mr. Bell: Right, okay. The regulation creates perhaps another class 
of permanent employee who has an intermittent nature to his work. 


res ent: It is argued that the regulation is consistent with what 
was just said. 


Mr. Bell: There is nevertheless another category introduced by 25, 


one who is a permanent employee by your definition but whose service is of an 
intermittent nature. 


Mr. Dyment: That is an adjective. 


Mr. Bell: Yes. So we have the potential for four classes of 
permanent employees, you say, by the combination of the regulations and the 
policy. 


Mr. Dyment: In our view, intermittent and casual are the same thing. 
Mose rnilips No, te is not) the sane thing. 
Mr. Dyment: I would like to describe three-- 


Mr. Shymko: So (b)(i), which was read by Mr. Bell, is not applicable 
to permanent casual, permanent intermittent or permanent temporary. Am I 
correct! 


Mr. Dyment: Yes. 
Mr. Shymko: So there is such a thing as permanent temporary. 


Mr. Dyment: Absolutely, no problem. I buy that. 


Mr. Shymko: It is not applicable to permanent temporary. So (b) (iii) 
applies to permanent temporary, to the six-month period. It refers to the 
permanent temporary, permanent causual, permanent intermittent. 


Mr. Dyment: Intermittent is not used in that. 


Mr. Shymko: It is referred to in regulation 25, which you understand 
as permanent intermittent; so there is a permanent intermittent category. 


Mr. Bossy: Regulation 25 distinguishes between casual and 
intermittent. 


Mr. Shymko: No, it does not, according to Mr. Dyment. Mr. Dyment 
reads regulation 25, if I am correct in interpreting, as "the names of all 
permanent employees shall be entered on the staff records of the commision 
when they first enter its service, provided that the names of the permanent 
employees whose early service is of a casual or intermittent nature.... You 
are talking about permanent employees with a casual or intermittent nature. 
That is how they interpret everything. As of 1979, you interpret this way, but 
you do not interpret that any earlier than 1979, from my understanding. 


Mr. Dyment: We used that interpretation earlier, but I do not know 
at what point we stopped using capital T-temporary people. I cannot tell you 
the year. 


Mr. Shymko: Yes, but you have indicated in your policy, again 
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referred to by Mr. Bell, that judgements were made on individuals in the past 
which may seem to be discriminatory and which will have adverse effects on the 
employees concerned in years to come. Therefore, you say that from today on 
you will be referring to the future from now on as of January 1, 1979, and 
that inconsistency will not be applied any more. This is the interpretation 
and you will not be referring back. 


I thought we could find some kind of solution by simply saying: "There 
is one case which was identical. Give Mr. R his request since it was made 
before 1979.'' You are not having a class action because the only identical 
case--and I do not mean similar, I mean identical--is one individual, who is 
Mr. R. Give it to him and the problem is solved. Then we will apply your 
policy definition of 1979. You have no problems and you do not have any class 
action, as far as I am concerned. 


Mr. Philip: Is there a response to that? Is there an answer to Mr. 
Shymko's question? I do not want to ask my questions until I hear his answered. 


Mr. Dyment: Can you summarize the question for me? 


Mr. Shymko: What I am trying to say is that item (b) of your policy 
refers to past judgements and obviously to the 1974 situation, which may be 
perceived as discriminatory for future applicants as of January 1, 1979. We 
totally agree with you. I am sure the Ombudsman and this committee will agree 
with that. There is only one case identical to this one of 1974, and that is 
Mr. R. Because his case is identical, give him his request, and from now on 
others, which may be similar but not identical, will not qualify. You are not 
having any class action, and this becomes applicable and sacrosanct. 


Mr. Morin: That is not a question. 


Mr. Sbymko: Is it possible to grant Mr. R his request, because it is 
a situation identical to the 1974 one, and not have a class action, because 
others may be similar but not identical? 


Mr. Dyment: In my view, that is not possible. From my experience, 
which was similar to Mr. R's, I would say that there are many who could have 
identical histories. 


Mr. Shymko: Is it also possible that you can question the other 
requests and be reinforced by the fact that they may be similar but not 
identical? 


Mr. Dyment: I would have difficulty saying that honestly. 


Mr. Shymko: But it is possible to challenge others and it is 
possible that there may not be a class action? 


Mr. Dyment: There are others who worked with Mr. R. Instead of 
having 23 months to talk about, as Mr. R has, they may have 27 or 19 months. 


That would be the only difference. I would have difficulty saying those are 
not identical. 


Mr. Shymko: How much would he have to put in to get his pension, 
$2, 000 


Mise nt: No. 


0-33 


Mr. Shymko: How much would his benefit be to him or a loss to the 
pension? 


Mr. nt: Mr. R would have to put in $848. 
Mr. Shymko: And the benefit would be? 


Mi. ent: The benefit would be $800 a year at retirement over his 
life expectancy. 


Mr. Bell: How old is he now? 
Mr. Drury: He was born in 1928. 


“a Mr. Bell: There are not many mathematicians in here. He is 58 years 
old. 


Mr. Dyment: The other important thing is that while this would gain 
him $800 a month more in pension for an $850 first payment, he could now 
decide to retire that much earlier; he would have more pensionable service. 


Mr. Bell: For $800 a year? 


Mr. Dyment: Right. It is a bonus. 


Mr. Shymko: The assumption of this becoming a class action still can 
be questioned. I am sure there are elements of a class action that may be 
taken that would not warrant the type of decision because of a nonidentical 
nature of what we would decide in terms of Mr. R's request. You would be 
backed up by the policy, by your interpretation, by everything here, including 
the Ombudsman's office, which would have difficulty supporting other cases. I 
should not be saying this, but 1 am just saying that you will resolve the 
dilemma you are in now if you would accept the recommendations of the 
Ombudsman. 


Mr. Dyment: In my view, we would have a number in the hundreds of 
cases teferred to us which would have extremely analogous histories. 


Mr. Philip: You are saying that, and I would like to start Ofiva 
line of guestioning on that. Can you over the lunch break come up with 
specific figures as to how many people have applied up to 1979? 


Mr. Dyment: We cannot tell you, because we have not kept a record of 
those who have made verbal requests. 1 can safely say that there were 16 
written requests. 


Mr. Shymko: At the worst, you may have 16 people. 
12 noon 


Mr. Philip: If you had 16 written requests and if the committee 
decided to grant to everyone who had made a formal request up to 1979, can you 
over the lunch hour come up with a figure as to the exact cost to the company 
of that award? 


Mr. Dyment: We get these figures from our actuary, so I cannot tell 
you whether we can do it over the lunch hour. It would depend on whether we 


could get the actuary to-- 
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Mr. Philip: Surely this information would all be computerized. 


Mr. Dyment: But we would have to go and get their names and length 
of service and all this detail that he would want. Also in answer to your 
question, we have had inquiries from the union representatives. I cannot say 
how many they are representing. We have said to them: ''Hold it. Let us see 
what happens here." 


Mr. Morin: What he is asking is that the people who applied prior to 
1979 be recognized and paid. If I understand you correctly, there was a 
mistake made; in 1977-78 you said, ''Okay, we do not want these things to 
happen again." 


Mr. Dyment: Right. 


Mr. Morin: "Therefore, let us put a stop to it.'' Because you had 
granted an individual the authorization to contribute for his past service, 
why not, as Mr. Shymko has recommended, grant the same privilege to the others 
who applied in writing prior to 1979 and forget all the others who applied 
after 1979? Would that be possible? Would that be considered? 


Mr. Dyment: It is possible, but I would like to point out that I 
have told the union representatives who have asked us for progress on this 
particular thing: "It is not resolved. If you have people looking for this 
sort of action, hold it.'' I do not know how many of those there are, but I 
would be seen as not living up to a commitment. 


Mr. Shymko: But we are talking about written requests made prior to 
1979; so whatever they may contemplate is not going to be applicable. 


Mr. Bell: Mr. Dyment, I always like to call a spade a shovel. What 
is implicit in what the gentlemen are saying to you--and you may want to take 
advice of counsel on this issue over the lunch break--is that you have a 
situation that is not going to be easy to resolve. We all agree with that. 
What you want to consider is whether it will be easier to resolve your 
situation with or without this committee reporting to the House. I cannot be 
any blunter than that. 


Mr. Dyment: It is our view that if our action in this is upheld, we 
will not have a problem. 


Mr. Bell: That is a view. 
Mr. Dyment: It is a view is shared by our unions. 


Mr. Bell: On the other hand, if you are not upheld and if this 
committee makes comment as to the interpretations, the policy and the 
treatment of others versus this gentleman, and it is adopted by the House, the 
reverse is so. 


The third analogy is that the committee says and does nothing but accept 
a resolution that the parties have come to. The invitation has been given to 
you and your colleagues to consider it. 1 guess we cannot ask any more than 
that you consider it and advise us after the lunch break whether there is any 
merit in the suggestion. 


Mr. ent: Could I have a clarification of the suggestion? 
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Mr. Shymko: The suggestion, as I understand it, is that you would 
allow the request of Mr. R to go through along with any identical requests 
that were made to you on paper--in other words, formally--prior to the policy 


clarification, made for the first time on paper in 1979, as we have seen here. 
That is all. 


Mr. Dyment: Could I ask .a question? 


Mr. Bell: As many as you like. 


Mr. Dyment: I could quickly say yes to that. We are talking about 
written requests? 


Mr. Shymko: Yes. 


Mr. Dyment: Somebody then is going to say: 'Mr. R was able to get 
this through appealing to the Ombudsman. Dyment says he is not going to pay 
mine because the conmittee referred only to written requests on hand. I am 
going to write to the Ombudsman." Am I going to be here 349 more times? 


Mr. Philip: That is a possibility. 


Mr. Bell: It is also a good question. 1 will let the representatives 
of the Ombudsman speak for themselves, but they will probably tell you they 
camot tie their hands or fetter their discretion by something that may or may 
not happen. 


By the way, I would qualify it further by saying it should be those 
persons who have made application in writing prior to the date in question and 
who have not since retired. I have some difficulty, and maybe the pension 
holders have some difficulty, in reversing a process after a pension vests. It 
may not be possible to do that; so the numbers may be further reduced by those 
who have already retired. That is something that perhaps could be detailed out. 


As far as this committee is concerned,. the conmittee would have 
identified a class of persons who, as far as discussion purposes are 
concerned, were entitled because they actually made an application before the 
effective date of the policy. It is almost like grandfathering, and if the 
grandfathering category is closed, the Ombudsman has heard from this committee 
what its views are on the potential entitlement of others. 


Mrs. Meslin, do you want to comment? If all those who applied in writing 
before and who have not since retired were grandfathered--let us call it 
that--what would be .the Ombudsman's position should entitlement be sought by 
anybody else in the numbers of employees who had not then applied in writing? 
What would be the Ombudsman's position on any complaint received? 


Mrs. Meslin: I do not know what our position would be, but we would 
have to accept the complaint and look into it to determine whether it merited 
our investigation or support if we investigated it. 

Mr. Bell: That is what I thought you would say. 


Mr. Morin: Am I correct in understanding that we are asking these 
gentlemen to give us an answer after lunch? 


Inter jection. 
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Mr. Morin: In fairness to them, because of the legal implications, 
do you not think they should be given more time to study that recommendation? 


Mr. Shymko: By noon tomorrow. 
Mr. Morin: Well-- 


Mr. Cordiano: I would like to hear what sort of legal ramifications 
there might be in making that a policy now. That also seems discriminatory. 


Inter jection. 
Mr. Cordiano: Just a moment. I want to hear an answer. 


Mr. Shymko: I also have a problem since the policy statement under 
part (a) refers to a large number of active employees who may be affected. You 
also mention an undetermined number of employees already retired who could be 
in exactly the same situation. The problem I see with Mr. Bell's suggestion is 
when you start saying it is only for active employees, not the retired ones. 


Mr. Bell: I see a practical problem with the whole pension plan. 


Mr. Shymko: We do not know what numbers there are. It says an 
undetermined number of employees are already retired and may be in the exact 
same position. I do not have the figures. 


Mr. Philip: An employee is not someone who is on pension; he is not 
defined under biel 


Mr. Baetz: Mr. Chairman, before we continue this further, I suggest 
that this committee go into a brief in camera session after lunch or whenever. 
We are getting into something here that I would feel better if I could discuss 
it a little more frankly with my fellow members in camera. 


Mr. Shymko: In support of Mr. Baetz, I would like to know whether 
there is a reply from Mr. Dyment prior to our making any decisions in camera. 
I hope that what Mr. Baetz is suggesting-- 


Mr. Philip: All Mr. Baetz wants to do is discuss it. 
Mr. Cordiano: Mr. Baetz is suggesting-- 
Mr. Baetz: Maybe we are putting Mr. Dyment into an unfair position 


here too. He has--how many are on your board? You have three union members and 
three management people? 


Mr. Dyment: Right. 


Mr. Baetz: I have an idea they might like to have some input in your 
decision as well. You might get yourself and us into an awkward situation. 


Mr. Philip: Could we meet at three o'clock rather than at two? 
Mrs. Meslin: If you go in camera after lunch, we would like an 
opportunity before anything occurs to sum up and to ask some questions on our 


own. I would like some instruction from the chair. 


Mr. Bell: Can I suggest that the committee adjourn now and stay in 
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camera for 10 minutes or so? It is still early before the lunch break. Mr. 
Dyment and his colleagues can consider what has been discussed over the lunch 
break and can come back and give us their response or reaction at two o'clock. 
We will then see where we go from there. If we still go, then we will finish 
with the gentleman from the commission and we will give the Ombudsman a chance 
to respond. Then the committee can go, as it planned to go all along, back in 
camera to deliberate the matter. 


I am putting it on the basis now that there is no more than a 


suggestion, which has come from at least three members of the committee plus 
their counsel, as food for thought over the lunch break. 


Mr. Philip: We may want to consider having lunch with the 
Ombudsman "s start, 


Mr. Bell: No, I do not think so. 

Mr. Chairman: Is the committee in favour of that suggestion? 
Inter jection: Yes. 

Mr. Chairman: Okay. Carried. 


The committee continued in camera at 12:12 p.m. 
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The committee resumed at 2:13 p.m. in committee room l. 


REPORT, COMPLAINT OF MR R 
(continued) 


Mr. Chairman: 1 see we have representatives from all parties. We 
will resume our hearings. 


Mr. Bell: I have a brief announcement. Mr. Dyment, feeling sorrowful 
for his transgressions this morning, has made a contribution to the committee. 


How many cookies did you say you have? 


Mr. Dyment: There are 10. 


Mr. Bell: There are 10, representing the seven transgressions this 
morning, and you have a credit of three more besides. They are chocolate chip 
and will be distributed when we go in camera. 


Mrs. Meslin: Mr. Sheppard will not get any because he had a 
McDonald's hamburger. 


Mr. Sheppard: I was at McDonald's. I have done my duty. 


Mr. Bell: To refresh our memories, when we adjourned it was on the 
understanding that Mr. Dyment and his colleagues would confer over the lunch 
hour and come back and advise the committee of their reaction and response to 
the suggestions put to them this morning for a possible resolution of this 
matter. I will not suggest what will happen after that. We should hear now 
from Mr. Dyment. 


Mr. Dyment: As I understand the proposition, we should consider 
allowing those requests which were similar to Mr. R's and were recorded in 
writing but that the consideration should not be extended to those who had 
retired. It was simply those who remain on what we call active 
status--permanent, temporary or otherwise. 


We would, in our view, be inconsistent with our posture all along, which 
was and is that the regulations are clear to us that this service is not 
allowable service. It is our preference to maintain that consistency. We feel 
that should Mr. R be allowed to do this, so should any others regardless of 
whether or not they had made the request in writing. Our response is negative. 


Mr. Morin: That was prior to 1979? 
Mr. Dyment: Right. 
Mr. Morin: That is what we had asked. 


Mr. Dyment: Right. I am sorry. I should have mentioned that. 
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Mr. Bell: I suggest that the following is required to complete your 
public consideration of this matter. Any of you who may have any further 
questions of Mr. Dyment and his colleagues should ask them now. It will give 
them an opportunity to make any further statements or submissions which they 
think would be helpful to the committee. We will then ask the Ombudsman's 
representatives for their response. I understand there may be a couple of 
questions necessary for clarification. Then you should retire in camera to 
deliberate the matter. 


I have no further questions of Mr. Dyment and his colleagues. Do any 
member s? 


Mr. McLean: You indicated that there would be no further giving on 
your part with regard to prior to 1979. If we did see fit to recommend that 
this would be possible, would you see that as a cause for any employee to be 
able to apply for his back pension? 


Mr. Dyment: If we had allowed it? Yes, I would see it as a 
legitimate reason for any employee under similar circumstances to ask for the 
same thing and almost to demand identical application. 


Mr. McLean: Does the solicitor feel that legally they would have a 
right to apply for it? 


Mr. O'Connell: I do not believe they have a right to apply for it 
under the regulations as they are interpreted by the pension board. 


Mr. McLean: You are referring it to the pension board. But in a 
legal opinion, would you not feel they would have a legal right? 
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Mr. O'Connell: They are regulated by a pension board which 
establishes pension regulations, which may be changed only by order in 
council. This board is comprised of both management and labour 
representatives. I believe their rights are contractually defined in the 
pension regulations. My opinion is restricted to the interpretation of the 
pension regulations. 


Mr. Hayes: Mr. Dyment, can you explain why you would treat the 
person in point 1 on page 1 of the synopsis differently from the person in 
point 6? You are talking about a person who worked for two years without 
losing any time at all or without being laid off. You refused that individual. 
Yet at the same time there is another employee who had some periods of layoff 
or loss of employment in between. How can you justify treating that one 
differently from the other? I know you are going to say he was hired for a 
specific job. My opinion is that the intention might have been to hire him 
temporarily, but you did take that employee on as a full-time employee without 
any break in employment. Can you explain that? 


Mr. Dyment: Yes. The circumstances surrounding the history of the 
person in point 1 and those of the person in point 6, as I indicated this 
morning, are almost identical. We denied number 1 his buy-back, but we allowed 
number 6 his buy-back. You have to refer to page 3, item 3, of the Ombudsman's 
synopsis, where we say we made a mistake in allowing some employees to buy 
back. That is the one employee we were referring to. 
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Over the noon hour we did some research. I am able to say that in 1953 
the pension board treated this identical request and denied it. In 1975 it 
treated this identical request and denied it, from different people but in 
identical circumstances. In 1977, it treated this identical request and denied 
it. In 1979, it came out with the policy that is causing all this controversy, 
but again denied the request. We have consistently denied requests, except in 
one case, the one to which you refer. Our position is that one mistake does 
not create a policy. 


Mr. Hayes: You were arguing earlier that if you did accommodate Mr. 
R, you would have a real influx of other people who would want the same thing. 
Why did that not happen with number 6, if that is the case? You did not have 
to allow a lot of other people to do it. 


Mr. Dyment: When we allowed the person in 6 to buy back, we 
immediately were presented with Mr. R's request. I am down to two cookies. 


Mr. Bell: There are two cookies left. Do you want to send out to the 
store? 


Mr. Dyment: I may have to. 


We were then faced with Mr. R's request, which was accompanied by five 
others; we immediately got six. We denied them. That put a stop to any further 
requests. In addition, there is one important point: 1,400 Ontario Northland 
Transportation Commission employees believe they cannot buy back. 


Mr. Morin: They can? 


Mr. Dyment: They cannot. They agree with us. The employees do not 
feel they can buy back. Their union reps agree they should not be able to buy 
back. We have said, except in ome case, "You cannot buy back." I think we have 
to allow buy-back to get an influx. 


Mr. Hayes: There was a lot of talk about the interpretation of 
temporary, casual and all this. You have to admit that this individual, 
regardless of what title you put on him, was a full-time employee in May 1957. 


Even though you hired him thinking it was a temporary position, you kept that 
person on as a full-time employee. That is the way I look at it. 


Mr. Dyment: There is no dispute on our part that this man was 
employed in 1957. His employment has been continuous since that date. We do 
not dispute that fact. 


Mr. Morin: Is the person who made that request and who had it 
granted still alive? 


Mr. Dyment: Mr. RR? 


Mr. Morin: No, the person whose request was granted. 
Mr. Dyment: Mr. B? 
Mr. Morin: Mr. B or Mr. X. 


Mrs. Meslin: The 1974 guy. 
Mr. Dyment: He is. 
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Mr. Morin: Would you consider it fair to go back to that individual 
and say, “We have made a mistake," and to return to that person whatever 
contribution it was--18 months or two years--with no penalty, and say, ‘Fron 
now on your pension is going to be calculated as if you had not contributed, 
in order to be fair with everyone.'' Do you follow me? 


Mr. Dyment: Yes. That is a consideration. In a letter to the 
Ombudsman, we said that is an alternative and we would consider going back and 
reversing them. However, the reason we have not done that is I do not think 
that will help Mr. R. 


Mr. Morin: No, but you are being fair to and consistent with 
everyone. 


Mr. Dyment: That is true. 


Mr. Morin: If you authorize that person to have that privilege and 
you say, "No, we cannot consider the people prior to 1979," then you are being 
unfair to those people. 


Mr. Dyment: To correct a situation, we should reverse the wrong. If 
that seems to be a reasonable approach, then we can do it. 


Mr. Hayes: Then you would be back here again. 


Mr. Dyment: I firmly believe Mr. R does not know whether he is going 
to be successful or not. Mr. B has been successful. Mr. R is faced with 
potential disappointment or euphoria, depending on how this goes. He has two 
choices. Mr. B does not know that he is even involved. If we were to reverse 
that, Mr. R will get one of the choices with which he is faced and Mr. B will 
be awfully upset. I think we would be worse off. However, we could do that if 
that would correct the wrong and make us consistent. 


Mr. Morin: Obviously, you did only one wrong. 


Mr. Dyment: We did one wrong. 
Mr. Morin: Which affects 2,000 people. 


Mr. Dyment: That is correct. We thought it best to say: ''We were 
wrong. Let us admit we were wrong. Let us not do it again." We thought that 
was the more judicious approach than going back to the guy and saying, ‘We 
have to reverse it." 


Mr. Bell: You have not said, as a matter of policy, that you will 
not permit some employees in the future to buy years of service for pension 
purposes, have you? 


Mr. Dyment: We have not said that, no. 


Mr. Bell: As a matter of fact, the policy at page 40 contemplates 
circumstances wherein the board will permit the purchase to be made. 


Mr. Dyment: May I say we are aware of the circumstance that will 
happen in the future in which we would do it. 
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Mr. Bell: Yes. For general purposes, you have given us one example 
of the permanent temporary, the guy who is on for seven months. I presume 
there are three classes of employees that will be entitled in the future to 


preteee the permanent permanent, the permanent temporary and the permanent 
casual. 


Mr. Dyment: That is correct. 


Mr. Bell: You have drawn the line at those current employees who, as 
of 1978, numbered 335. Is that correct? 


Mr. Dyment: That is correct. 


Mr. Bell: The line you have drawn is current versus future. You have 
turned down this man because he does not come within your definition of 
permanent and any of the three subcategories. Is that correct? 


Mr. pyment I would modify it to say within the definitions of 
permenant that I can find in these documents--it is not mine--and there are 14 
different definitions. 


2:30 p.m. 
Mr. Bell: Whatever the definition you want, we have to look to the 
policy. You say there are three classes of permanent employees. You say that 


for the two years in question, this man does not come within any of those 
three classifications. 


Mr. Dyment: Exactly. 
Mr. Bell: I am not clear on the 335 current employees referred to in 


the policy. Were those individuals, of which this complainant is one, all 
classified as temporary for the early years of their employment relationships? 


Mr. Dyment: Yes. 
Mr. Bell: They are all in that temporary category. 


Mr. Dyment: Yes, including me. 


Mr. Bell: Are you one of the temporaries? 


Mr. Dyment: That is right. 


Mr. Bell: If there were not 335 but only one, Mr. R, would you still 
have the same problem? In other words, eliminate the money implications. 


Mr. Dyment: We would have the same problem. 
Mr. Bell: What would your problem be? 


Mr. Dyment: We would have two, Mr. B and Mr. R. To grant their 
requests, we would have to defy what we feel is a valid interpretation of the 
regulations. 


Mr. Bell: You would still be confronted with his classification 
versus your interpretation of what "employee’’ means, under either the 
regulations or the policy. 
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Mr. Dyment: That is correct. 


Mr. Bossy: I want to get something clear. How long have the northern 
employees been under a union contract? 


Mr. Dyment: Do you mean in the Ontario Northland Transportation 
Commission? 


Mr. Bossy: Yes. 

Mr. Dyment: I cannot answer when they first became unionized. It was 
whenever the railways did, and I suspect that was in the first half of the 
century. The most recent is about 1968. Perhaps somebody else can comment on 
how long railways have been unionized. 


Mr. Drury: I cannot comment on all unions, and I am not saying that 
this was the earliest. 


Mr. Bossy: I am not looking at all railways. I am saying this group 
of employees. 


Mr. Dyment: Do you mean Mr. R's group? 
Mr. Bossy: Yes. 
Mr. Dyment: Did it become unionized in 1964? 


Mr. Drury: It was in 1966. However, the extra-gang employees to whom 
we have alluded here had a collective agreement which was effective on May l, 
1917. I am not sure if that was the first one. 


Mr. Dyment: That is another group. 


Mr. Drury: I do not think they were the first. I think our 
operations people, the trainmen and brakemen, were before them, but certainly 
it was 1917 for the maintenance workers. 


Mr. Bossy: The reason for asking that was, in looking back, we see 
that policy and those regulations. You say regulations go back go the 1930s. 


Mr. Dyment: They were first created in 1939. 


Mr. Bossy: In negotiations of all contracts there must be 
discussions concerning pensions. 


Mr. Dyment: There certainly are. 


Mr. Bossy: With my knowledge of negotiations, I know that has 
happened. 


We look at Mr. R having started in 1957. The regulations concerning 
pensions have not been changed, according to what I understand. 


Mr. Dyment: Yes, they have been changed. 


Mr. Bossy: It has been by very little. 
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Mr. Dyment: We have had significant changes over the years, but not 
in this area. 


Mr. Bossy: That is not written into the regulations that govern this 
group ot employees. 


Mr. Dyment: Yes, it is. 


Mr. Bossy: Further to that, the policy that must have developed or 
was there in 1957, if it was a change such as what we read here as policy, 
changes the system of dealing with it. 


I am trying to get at how a decision in 1974 was made to accord a 
buy-back to a person under a certain set of regulations or policies. That 
policy then must lend itself to being able to do that or you would have been 
able to read very clearly in the regulations that it could not be done. This 
policy was drafted to try to clarify it but I think it muddies the waters as 
we have heard here today. I am having some trouble with that. 


There must have been a policy in 1974 when that person was accorded a 
buy-back because that is just not done. It was unique, and you said there is 
only one at stake which ends up to be the serious one. It must have been done 
on the basis of someone making a decision on existing regulations or policy to 
accommodate that. Since that time, the only thing I know of that has changed 
is the direction of the board in regulations not to let this happen again. We 
have not seen a written interpretation except for that regulation but no 
policy prior to 1979. It seems strange that there was no policy in a written 
form. We get it here, but there is a grey area. . 


Mr. eee When we have regulations or contracts, they may say that 
we pay somebody 25 cents an hour to work for us. We do not issue a policy. 
There is clarity; there is no ambiguity. A policy would be written to alter 
that or to clarify it. All we can say is that this situation you are talking 
about, Mr. R-- 


Inter jections. 


Mr. Dyment: Can we buy a group plan? 


Mr. Bell: You can buy in. 


Mr. Dyment: In March 1953 there is a minute from a pension board 
meeting where seasonal extra-gang labour, which really is the same 
classification as Mr. R, asked for admission to the pension plan. In 1953, it 
was decided they could not be considered to qualify as being on the permanent 
staff as provided in regulation l(c). As early as 1953 we have a record of 
people of this nature applying and being denied for the same reasons we are 
now citing. 


We have another one that we were able to dig up at noon. In 1975, the 
same thing was denied. We have another one in November 1977, where Mr. R and 
five colleagues were denied. There was not a policy but the record will show 
that they were consistently denied. We did not need a policy; we were applying 
the regulations. 


Mr. Bossy: Except for 1974. 
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Mr. Dyment: We made one mistake. We say one mistake does not create 
a policy, nor should it alter the policy which was consistently applied. 


Mr. Shymko: May I ask a supplementary to that? You call this a 
mistake. It is hard for me to understand how an administration and the 
employer have gone through a series of requests in the past which were denied. 
I am sure someone who asks for a payback after six years of your temporary 
employment, whatever you may call it--casual, intermittant--was given this 
privilege. 


I am sure there must have been consultation; there must have been some 
fallback on criteria and some policies. You must have looked at other 
precedents which may or may not have been set before you made the decision in 
1974. But today, before this committee, to casually dismiss it with a 
simplistic statement, "It was a mistake," is hard for me and for the members 
of this committee to accept. I am sure you are a very responsible 
administration with responsible staff in a very important institution. I want 
further clarification fram you to substantiate that this was a simple mistake. 


2:40 p.m. 


Mr. Dyment: For the life of us, we cannot explain why the board 
allowed that one request. We do not know. Unfortunately, those people are not 
here today. They were not here two years ago, with one exception. That one 
exception could not give us a good reason. We do not know. 


Mr. Shymko: You do not know. Are there communications or letters? 
One applies with a request on paper. I am sure there must have been 
correspondence and minutes of the meetings of the board. 


Mr. Dyment: We have them. 


Mr. Shymko: You have these minutes. Is it possible you may have 
looked at the minutes of those pension board meetings prior to coming to this 
committee? 


Mr. Dyment: We turned them over to the Ombudsman. 

Mr. Shymko: Did the Ombudsman's office see the minutes of the 
pension board meetings while it was discussing the 1974 permission to allow 
the individual to buy back his pension for the six years? 

Ms. Morrison: For 1974? 

Mr. Shymko: We are talking about 1974. 

Ms. Morrison: I do not have them here. I do not have them available 


right now, but I believe we reviewed all the documents when we investigated 
the case. 


Mr. Shymko: You must have found some rationale explained by the 
pension board. 


Ms. Morrison: I believe the minutes just say the request was granted. 


Mr. Shymko: They do not rationalize the reason. You have set up a 
precedent that is creating problems for all of us today. I am sure you admit 
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that. We are trying to find a solution, because if this committee proceeds in 
the way we may proceed, namely, to go to the House and the members of the 
Legislative Assembly, and demand backing for the recommendations of the 
Ombudsman's committee, you will end up with more than $1 million and 300 
people. We are trying to be fiscally constrained, responsible and 
conscientious and at the same time provide some justice. 


The financial aspect has been mentioned on a few occasions in your 
comments and in answers to questions. I cannot imagine our court system or our 
justice system denying justice because of the monetary amount of a just 
compensation for justice denied. Compensation and the implications have no 
bearing when one speaks per se in absolute terms about justice and justice 
denied and precedents set. 


I question whether the whole semantic debate on capital T temporary and 
small t temporary or capital P permanent and small p permanent would stand the 
type of recognition you may even have had here in committee when this is 
debated by the members of the Legislature. We were trying to look for some 
solution. I apologize I was not here at the beginning, but I understand there 
was no consensus to any form of agreement. 


I looked at the 1974 decision. It is creating problems as well as a 
semantic debate on permanent and temporary employment. I appeal to you: In 
weighing the eventual cost of what you may term as a class action as one 
option, or resolving it with some fiscal responsibility in saving money and at 
the same time providing justice where justice was denied with a grandfather 
clause, which was suggested, have you categorically dismissed that option? 
When we deliberate in camera, should we not consider that at all? Have you 
told us to shut out that option completely? Are you saying this to the 
committee? 


Mr. Dyment: If we allowed Mr. R to buy back, it would be 
inconsistent with and in violation of our interpretation of the regulation. If 
we were to do that in this case, we feel that as good managers and as 
responsible managers we would have to do it in every case that is the same. 
There are 335 of them. Regardless of the number, regardless of the cost, it is 
irrelevant. We would have to violate a regulation, and it is our decision that 
we should uphold the regulation. 


Mr. Shymko: Do you feel that way even if the deadline of January l, 
1979, which you maintain as policy, is that turning point of interpretation? 


Mr. Dyment: No, we do not maintain that. 


Mr. Shymko: If you are now saying you do not maintain it, why did 
you put it on page 40 in the regulations in the first place? Why did you set 
up that line? Why did you speak about judgements in the past? Why did you say, 
"Tn an effort to avoid these situations, the following practice will be 
adopted, effective January l, 19792"' All of a sudden you set a date. If it is 
the same policy as it was in the past, as it is now and will be in future, why 
go through this charade of all these (a)s, (b)s, subsections and dates? 


Mr. Dyment: I read a minute where the board said the same thing in 
1953 that it is saying there, ‘Deny those." In 1974, 1975 and 1977, it said 
the same thing. If you read section (a), all it is saying is, Deny those. 
The board has not changed its approach to Mr. R and similar situations. 
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Mr. Shymko: I do not read it that way. Something happened. On May 
12, 19/78, you decided to go with a policy statement and it was a turning 
point; that is the impression we have been given. That option is shot. In 
other words, you do not give us any options. 


Mr. Dyment: I would like to refer you to that page you were talking 
about under section (a). 


Mr. Bell: Is that page 40? 


Mr. Chairman: Mr. Bossy, have you concluded your remarks? 


Mr. Bossy: Yes. 


Mr. Hayes: I would like to make a comment on what Mr. Shymko was 
saying about the decision in 1974. I do not believe that was a mistake. I 
suggest the pension board probably granted the request of employee B at that 
time because it felt it was the fair and just thing to do for that person. 


Mr. Bell: Mr. Dyment and your colleagues, is there anything further 
you would like to add which you think may be of assistance to the committee? 


Mr. Dyment: By way of overview, Ontario Northland is a conglomerate 
of small but very different enterprises that are charged with running ferry 
boats in the summertime, so there are seamen's unions; we run airline 
enterprises with employees and the characteristics of the airline business; 
and we are in the railway business and have to have some degree of consistency 
with the other railways in Canada. We are also in bus lines. 


As an example, if someone is employed on a bus line, he has to make 120 
tours before he is a permanent employee. How can we apply something consistent 
with the airline business and teleconmmunications, which in terms of technology 
and leading activity is probably the most modern in Canada, with modern unions 
going along with it? How can we create job classifications that apply to an 
electronics engineer that would be applicable to a guy rumning the caboose of 
a train? You cannot. That is where there is this confusion. 


It is difficult, if not impossible, to homogenize all these employee 
considerations and say, ''Ontario Northland hires people and they are 
permanent, temporary or whatever.’ There are too many circumstances. We have 
some people whose work season is the winter and others whose work season is 
the summer. 


With each labour union, we have to determine what people are. Labour 
unions do not agree with each other, let alone with us. We have an amalgam of 
definitions. That is why it is difficult for me to explain to this committee 
what we call permanent, and why there are things like permanent permanent and 
permanenttemporary because we were forced into it by trying to homogenize what 
the employees are, whether they are on a ship on Georgian Bay or running the 
Polar Bear Express excursion to Moosonee. 


220 ip. 


It is difficult. As I said this morning, it is not a simple issue we are 
talking about. 


Mr. Sheppard: Mr. Dyment, would you not have jobs that would be 
permanent part-time? 
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Mr. Dyment: Yes. We call it permanent casual. Some people call it 
permanent part-time. Telephone operators work four hours today and perhaps 
three hours on Friday. 


Mr. Sheppard: Would the permanent part-time be paying into the 
unions? 


Mr. Dyment: I would have to go to their contract. I am familiar with 
that contract. They actually add up their hours. When the hours total 127 
days, they are considered permanent. They can buy back into the pension. 


Mr. Sheppard: How many years have you been with them as general 
manager ! 


Mr. Dyment: Four as general manager. 


Mr. Sheppard: Did you come from the bottom up? 


Mr. Dyment: Right. 
Mr. Shymko: Was the identical case in 1974 the only one, the only 
mistake? 


Mr. Dyment: Yes, it is the only one of which we are aware. 


Mr. Shymko: If it is the only mistake, why is it that on page 40, 
section B of your policy statement, you say the following, "It was recognized 
that the judgements which may have been applied to individual situations by 
boards and administrative staffs over the years since the inception of the 
pension plan might be construed as discriminatory with adverse effects on the 
employee concerned in years to come." 


You obviously make plural references to a number of pension boards which 
have made a number of decisions to a number of cases. 


Mr. Dyment: Right. 


Mr. shy: Second, apparently there was a conclusion reached by the 
Ombudsman’s office when, in the synopsis it provided us with, it says: ein 
1974, prior to complainant's first request, several employees had made similar 
requests to the pension board. Some of these employees have been permitted to 
make contributions to the pension fund for their earlier noncontributory 
service. 


I want to ask the Ombudsman's office first, was it its understanding 
that the case in 1974 for this one individual was not the only one? 


Ms. Morrison: It is our understanding that this is the only one of 
identical circumstance. 


Mr. Shymko: What about similar circumstances, not identical? 


Ms. Morrison: We understood there had been other requests which had 
been granted. We do not understand them to be identical to that of Mr. R. 


Mr. Shymko: But other requests had been granted which may have been 
of a similar nature but not identical? 
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Mr. Shymko: Did you go sufficiently enough through the records to 
come to the conclusion that this is the only one, that there were no other 
identical ones? 


Ms. Morrison: This is the only one we could identify as having 
exactly the same circumstances as those of Mr. R. 


Mr. Shymko: But you could have had names and cases of others that 
may have been similar over a number of years. 


Ms. Morrison: We did not find any that we could identify as exactly 
this case. 


Mr. Shymko: By point 5 of the synopsis, are you misleading us as a 
committee or are you telling us that similar requests were made and employees 
had been permitted? You mention employees had been permitted to make 
contributions. Are you misleading the committee by saying that? 


Ms. Morrison: My understanding was that other employees had been 
permitted to make contributions but none had the specific problem that Mr. R 
had except for the one we cited in number 6. 


Mr. Shymko: Were these employees that were temporary? 
Ms. Morrison: They were not that exactly, as I understand it. 


Mr. Shymko: May I ask you, Mr. Dyment, about the plural form of part 
B of your policy statement? 


Mr. Dyment: No problem. There is Mr. P and there are eight of these 
people. They are not similar at all to Mr. R. 


Mr. Shymko: There were Mr. P, Mr. R and the other seven--you 
mentioned eight in addition to Mr. R--where apparently judgements were made 
which could be construed as discriminatory. 


Mr. Dyment: No, sir. Mr. P and Mr. S, as an example, both failed to 
meet the original medical requirements of the pension plan. They subsequently 
were re-examined and met the medical requirements, so they were allowed. 


Mr. Shymko: The medical problems were with Mr. P. What about the 
other eight? 


Mr. Dyment: We also have Mr. J. That is two. He entered service in 
the car department in North Bay as a permanent employee and through either a 
supervisory or administrative error did not begin contributions until July 
1953. In 1975, the board allowed a buy-back because it was an administrative 
error. I can go on. 


Mr. Shymko: Keep going. 


Mr. Dyment: Mr. S, Mr. F, Mr. H and Mr. K were relieving telegraph 
operators. They were permanent positions. They had temporary work assignments. 
They were obviously permanent people and were allowed to buy back. They fit 
the definition. 


Mr. Dyment: 


call een 


Mr. Shymko: 
Mr. Dyment: 
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: What were their jobs? 


: They were relieving telegraph operators. There was no 


: They were part-time, sort of casual. 
: Yes, like an engineman on a train. 


: It was intermittent. 


Permanent, casual or intermittent, whatever you want to 


However, you call them permanent. 


The regulations call them permanent; so we said there 


was no doubt about that in each of these cases. 


Mr. Shymko: 
: That is right. 


Mr. Shymko: 

Mr. nt 

Mr. Shymko: 
statement? 

Mr. nee 


They are permanent, but it is different from Mr. R. 


You never called Mr. R permanent. 


: No, sir. 


Were these people employed before the 1979 policy 


Yes. 


Mr. Cordiano: That was because you designated them as permanent. 


Mr. Dyment: 


No, the books did. 


Mr. Cordiano: That is what I mean, the rules. 


Mr. Dyment: 


The rules did, yes. 


Mr. Cordiano: That does not change this. 


Mr. Sbymko: With the vagueness of the definition, your 
interpretation and so on, one can call them whatever one feels like. 


Mr. Dyment: I do not think so. The books are pretty precise. 


Mr. Shymko: In other words, nobody except Mr. R is unique. 


Mr. Dyment: 


None has been drawn to our attention. We provided our 


records to the Ombudsman's office. 


Mr. Morin: I understand there are union members on the floor. 


Mr. Dyment: Yes. 


Mr. Morin: Did Mr. R ever approach his union and ask someone in the 
union to defend his case? 
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Mr. Dyment: Yes. 


Mr. Morin: Did they consider that? 


Mr. Dyment: Yes. 


Mr. Morin: What was the solution? Was the answer no? 


Mr. Dyment: He approached his member. He also dealt through a 
lawyer. These efforts were simultaneous with the Ombudsman's processing. At 
one point, we were dealing with it from four angles. 


Mr. Hayes: What is the ratio between management and nonmanagement 
people on the board? 


Mr. Dyment: It is three and three. It is equal. 
Mr. Hayes: Plus a chairman? 
Mr. Dyment: A neutral chairman is jointly selected. 


Mr. Baetz: You say Mr. R dealt through his member. Do you mean his 
member of the union or his elected member or what? 


Mr. Dyment: His provincial elected member. 


Mr. Baetz: Mr. R obviously belongs to a union today. 
Mr. Dyment: Yes. 


Mr. Baetz: What is the stand of the union on Mr. R's position today? 
Mr. Dyment: The union has consistently agreed with our denial. 


Mr. Baetz: Has the union consistently agreed with your decision? 


Mr. Dyment: Without exception. 
Mr. Baetz: In the case of Mr. R. 


Mr. Dyment: That is right, and the unions are recognizing that this 
is their interpretation of the regulations as well. They would like to 
negotiate some sort of buy-back at the next round of negotiations. They are 
recognizing that this is not automatic. It is on a list of items to be 
negotiated. 


Mr. Baetz: You would express to this committee that if the committee 
were not to rule in favour of Mr. R, the union would say, "That is fair 
enough;'' or would the union say: ''Hey, wait a minute. There has been a bit of 
injustice here?" 


Mr. Dyment: I am sitting here as one of the members of the board and 
I am representing three union people. They are with me on this one. 


Mr. Baetz: Was this in writing anywhere? I imagine that you as the 
chief executive officer have had correspondence with Mr. R's union. 


Mr .Dyment : Yes, we have. 
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Mr. Baetz: Is there anything in that correspondence you think might 
be useful for the committee to hear? 


3 p.m. 


Mr. Dyment: I do not know offhand, but I could certainly go back 
through the file and find out. They are represented on the board by a union 


member and I think it would simply be a matter of saying, ‘Record your 
position." 


Mr. Epp: By implication here, the inference is that the union 
representatives agreed with you on this. At all times when this case was 
discussed, it was a unanimous decision to deny Mr. R his pension? 


Mr. Dyment: That is right. 


Mr. Epp: .It was unanimous at all times? 
Mr. Dyment: It was unanimous. That is recorded. 


Mr. Epp: What were the implications for the union if the union was 
to take a different position on this? 


Mr. Dyment: In general, unions want to improve pension-related 
matters. They recognize that buy-back is not allowed by regulation and they 
have other things ahead of buy-back as their priority. We can only afford to 
make certain monetary concessions. If they were to push buy-back, they would 
have to shelve some other. requests. I do not think they are willing to do that. 


Mr. Epp: As far as the union was concerned, it was in its interest 
to make this decision unanimous because it would then have to rearrange its 
priorities? 


Mr. Dyment: No. 


Mr. Epp: It would reprioritize its particular situation? Is that 
what you are saying? 


Mr. Dyment: The union members interpreted the regulations as they 
were. That is the way they feel. In the negotiating, I do not think the 
unions--this is all 14 now--would push us to allow Mr. R's request because it 
would compromise exactly what you said. 


Mr. Epp: Compromise their prioritization? 


Mr. Dyment: Yes. In negotiating with us, the unions want other 
things before they want this. An employee with the Ontario Northland 
Transportation Commission contributes to the pension plan for 35 years and no 
longer. They may have 35 years in when they are 55 or 56 and they can work for 
another 10 years without contributing. This would allow them to buy back and 
perhaps terminate the 35 years earlier, but the unions position is: So what? 
There are other things that are much more important than that. 


Mr. Epp: I understand the situation. Thank you. 


Mr. Shymko: I want to go back to others beyond this one individual. 
In your letter of February 22, 1984, to the Ontario Ombudsman, attention T. P. 


O'Connor-- 
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Mrs. Meslin: What page? 


Mr. Shymko: It is page 16 of our notes. In the fourth paragraph you 
make statements with regard to a letter received on January 25. You are 
responding to that letter, saying: ‘Third, it states that another employee in 
very similar circumstances was allowed in 1974 to buy back employment. That is 
also correct. Some seven or eight others were also allowed to do it at the 
same time.'' When you made that statement that ''some seven or eight others were 
also allowed to do it at the same time,'' did you attach the qualifier you are 
attaching now, that they were not similar? 


. Dyment: We turned over the actual files to the Ombudsman's 
fee SO that they could make their own judgement, which I suspect 
they did. 


Mr. Shymko: In the letter of January 25, the Ombudsman's office does 
not even mention anybody else except the one case. You volunteered that 
information on your own in your letter of February 22. 


Mr. Dyment: Yes, I know. 


Mr. Shymko: You substantiated the fact that there were others in the 
same situation as this gentleman. To someone reading the letter, you are 
volunteering information, saying: ''Sure, we allowed it in 1974 for this 
employee. As a matter of fact, we have allowed it for seven or eight more." 
You have allowed it for more than one. 


ee nt: 1 explained those seven or eight to you. Two were 
wien 


Mr. Shymko: You are still making a distinction on the basis that 
this is unique. 


Mr. Dyment: Yes. 
Mr. Shymko: Throughout the years that Ontario Northland has existed, 


there is no one who can be compared, who really received the same privilege as 
that one mistake. 


. Dyment: There were 300 others. None of them applied or very few 
of ao applied. 


Mr. Shymko: Of those who applied there was only one who was not 
denied? 


Mr. Dyment: Right. All the rest were denied back to 1953. In every 
case the denial has been made. It has been recorded in minutes. One was 
allowed, and we are saying that one should establish a policy. 


Mr. Shymko: Your pension board meetings, minutes and so on do not 
state why. 


Mr. mt: Why they were denied? 
Mr. Shymko: Why this one was not denied. 


Mr. Dyment: No. We have given it to the Ombudsman's representatives. 
We have it. I can show it to you. 
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Mr. Shymko: I am trying to beat a dead horse. I am going to give up 
now. 


Mr. Dyment: Quite frankly, as you can imagine, when we discovered 
this case, we said, "Why did the board do it?" We tried to rationalize it. I 
think you are right. At the time, the board felt it was the proper thing to 
do. Subsequently, the board realized what it had done. 


Mr. Shymko: It is interesting that although you have an equal 
distribution of union and management on the board, for some reason, there is a 
great interest by the unions, both members and union leaders of all the union 
affiliates, in the deliberations of this committee and in something where they 
feel justice may not have been done. They may even be negotiating 
grandfathering clauses, retroactive payments and so on. 


There is a strong feeling something is not fair, which may not 
necessarily be reflected by the three people on the pension board, but surely 
there is an interest that something should be done. I would like to hear 
whether some of the union representatives, those who are interested in the 
deliberations of this committee, would share the definition with you. 


Mr. Dyment: Right. 


Mr. Baetz: On page 17 in our book, in the third paragraph of that 
same letter you wrote, you refer to one case where a mistake was made, but in 
that paragraph you are referring to similar mistakes. You say, ‘The fact that 
Mr. B and a few others were allowed to purchase buy-back does not make it 
proper.'' Then farther on in that paragraph, you say: ‘There was simply a 
temporary excursion, wrongly, from propriety. It was felt, however, because B 
and a few others were allowed to do so, to now deny them that ability and 
reverse the decision just to keep the record clean does not seem appropriate." 
Did you make a few mistakes or only one mistake? 


Mr. Dyment: It was one that we know of. 

Mr. Baetz: Then I am a little confused by that paragraph. 

Mr. Dyment: That was in 1984. At that time, Mr. R's case was brought 
to us as an example and it was said there were others. We said: “There were 
others. We made some mistakes.'' Then when it got serious, we started 
researching it. 

Mr. Baetz: Then you found there was really only one. 

Mr. Dyment: That is right. % 


Mr. Baetz: This paragraph is really redundant or it is out of date. 


Mr. Dyment: It is not quite accurate. At the time, our approach was, 
yes, we did make mistakes. 


Mr. Morin: As a member of the board, is it your opinion the unions 
would consider rescinding the decision and reversing the arrangement that was 
allowed to the two? Would they accept that? I know you cannot speak for the 
union. 


Mr. nt: No, I really cannot. 
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Mr. Morin: Before you wrote this letter to the Ombudsman, surely you 
discussed this matter with the board. 


Mr. Dyment: We did. 


Mr. Morin: Members of that board are members of the union. It 
accepted one of those proposals, but you did not opt for that one. You opted 
for the third one. We did not consider that. 


Mr. Dyment: I really cannot speak for them. They supported the 
position we took. A lot of their counselling comes from their colleagues at CN 
and CP, which have very similar plans. 


Mr. Bell: Mrs. Meslin and Ms. Morrison, I invite you not to say 
anything. If you feel you must, by all means, but I think the committee has 
heard probably as much as it needs to hear, deserves to hear or whatever. 
Having said that, there is a timing problem for some of the members who have 
flight connections to make. The committee wants to retire in camera to 
deliberate this in whatever time is available. Unless it is something you 
think is absolutely necessary to assist, we would like to cut it off. 


Ms. Morrison: Can I make a couple of very brief points? I will not 
summarize. 1 will just note that we have had a fair amount of confusion 
between collective agreements and the regulation here. Legally speaking, of 
course, the definitions, permanent, temporary, etc., in the collective 
agreements are not part of the regulation. 


The. other thing we should note is that we did hear from Mr. byment this 
morning about other employees who could benefit from their interpretation of 
this policy. Included among those other employees were people, for example, 
who from what he said might work one day a week for seven years or something. 
That person will be allowed to take advantage of section (b) (iv) and purchase 
or make his pension retroactive, whereas someone in the position of Mr. R will 
not. 


It seems to us that even if the interpretation of the regulation and 
policy argued for by the commission is correct, it is very unfair. I think the 
cost argument should be looked at very carefully by the committee. If you are 
to be persuaded that this is a class action, you will have to ask for 
information that is persuasive on the point of cost. That is all 1 have to say. 


Mr. Bell: Are you persuaded it is a class action? What is your 
information? 


Ms. Morrison: I am persuaded that there may be other requests. 1 am 
not persuaded that the cost has been established. Many people who could 
request may not be able to afford to take advantage of such an opportunity. 
Many may not wish to. 


Mr. Bell: Do you have information that many will, though? 


Ms. Morrison: We have no information that suggests many will. Mr. 
Dyment had suggested everyone will. 


Mr. Epp: On a point of short clarification, are you saying that some 
of those 300, regardless of the decision here, may get pension benefits under 
another section? As you have said, they have worked one day or something like 
that for seven years. 
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Ms. Morrison: No. There I was referring to the people whom Mr. 
Dyment called permanent temporary, permanent casual or permanent intermittent. 
He says those people are covered by this. For example, his trainman, whom he 
calls permanent and who therefore comes within this, could have worked for 
seven years on a very temporary basis. 


Mr. Epp: They are outside that 300 figure? 

Ms. Morrison: That is right. Those are other people. 

Mr. Bell: If that is it, I would like to thank Mr. Dyment, M. 
O'Connell and his colleague for assisting the committee and Ms. Morrison and 
Mrs. Meslin as always. Mr. Dyment, you are going into the committee hall of 
fame. You have established a new record for a single day. Again, thank you for 
your assistance. 


Mr. Chairman: The committee will now go on in camera. 


The committee continued in camera at 3:13 p.m. 
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ORGANIZATION 


Mr. Chairman: I see a quorum. We shall begin our deliberations and 
call on our counsel, Mr. Bell. 


Mr. Bell: There are two items left on the agenda: one is the matter 
in the committee's 12th report that has to do with detailed summary number 3 
in the Ombudsman's 11th report. It is a recommendation-denied case that 
members did not support. I would like to defer further consideration of that 
until Mr. Hayes is here. 


Todd is now handing out to you a memorandum from Eleanor Meslin to the 
committee with respect to a misunderstanding that has arisen, not as a result 
of anything Mr. Hayes did. He raised the matter for clarification, and we were 
thinking of another case a month or two ago when we gave the clarification. 


The other matter on the agenda is the completion of your 13th report. It 
is complete except for the part in the report reserved for comment on the 
Freedom of Information and Protection of Privacy Act. The subcommittee met 
this morning on that topic and the text of that part of the report will be 
determined by what the subcommittee reports and what you decide on that. 


I propose that we deal with that one first since Mr. Hayes is not yet 
here. Before doing that though, is it the committee's wish that the results of 
yesterday's deliberations on the two reconmendation-denied cases be announced 
now, or do you want to reserve that until the report is tabled? It has been 
the practice in recent years when you have been able to reach a decision 
relatively soon after considering the matter to announce it publicly, 
permitting the Ombudsman to follow up quickly with the governmental 
organization to have the recommendation implemented. I am in your hands. 

Mr. Philip: Let us announce it now and get it over with. 

Mr. Chairman: What is the decision of the committee? 


Mr. Sheppard: What is the point of holding back on the decision? If 
we have made a decision, why not give it out? 


Mr. Chairman: Is the committee in favour of giving out the decision? 
Agreed to. 
Mr. Bossy: The decision has been made. 
Mr. Chairman: Proceed, Mr. Bell. 
REPORT, COMPLAINT OF MR. F 


Mr. Bell: Concerning the special report involving the complaint of 
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Mr. F, this is the Ministry of Health matter and Mr. F's complaint is that the 
ministry refused to permit him to transfer Ontario health insurance plan 


billing privileges from one area, Millbrook, to another municipality, 
Belleville. 


The committee considered and heard the very full presentations made by 
the Office of the Ombudsman and by representatives of the Ministry of Health 
and considered carefully all the documentation that was provided to it in 
respect of this complaint in the Ombudsman's report. The committee has decided 
to accept the recommendation of the Ombudsman and will so report that with its 
own recommendation to the House at the earliest possible moment. 


I do not think anything further has to be said at this time about that 
case. 


Mr. Philip: In so doing, we are not necessarily passing any 
judgement on privatization or deprivatization as a policy. 


Mr. Bell: That would be in the report. 
REPORT, COMPLAINT OF MR. R 


Mr. Bell: The next one, Mr. R, is the matter involving the Ontario 
Northland roe ags eA eee Commission and Mr. R's complaint that he has not been 
permitted to make contributions for pension purposes for a portion of the 


first two years of his employment with the commission. 


The committee heard and considered the very full representations made by 
the Ombudsman's office and by representatives of the commission and considered 
very thoroughly the documentation that had been provided to it respecting the 
complaint in the Ombudsman's report. The committee decided to support the 
recommendation of the Ombudsman in this case and will so report that with its 
identical recommendation in its next report. 


In supporting the Ombudsman's recommendation, the committee wishes to 
say at the earliest possible moment that in its report it will not be making 
comments on or giving opinions on the interpretation of the relevant sections 
in the regulations or the relevant policy formulated by the board in 1978. The 
committee"s decision to support the Ombudsman's recommendation is on the 
merits of the complaint only and is not to be taken as having any application 
to or precedential value for any other case. 


Quite simply, the committee intends to limit the effect of its decision 
to the circumstances of Mr. R and, accordingly, will not be giving any reasons 
in its report concerning its decision. That is all, Mr. Chairman. 

Mr. McLean: Mr. Chairman, as you are aware, I had to leave yesterday 
and I was not here at the end. I presume the committee made its decision at 
the end of the day on the recommendation of its solicitor. 

Mr. Chairman: It was a unanimous decision by those who were here. 


Mr. McLean: On the solicitor's recommendation? 


Mr. Bell: I have never been put on the spot before. Let me say that 
counsel endorses wholeheartedly the decision of the committee. 


Mr. Philip: Both decisions of both cases were unanimous. 


0-3 
ORGANIZATION 


Mr. Chairman: Now we have the estimates for this fiscal year. That 


is the next thing we should discuss. Todd, do you want to explain what is 
going on here? 


Clerk of the Committee: The estimates before you include the fairly 
routine and standard items that this committee has traditionally included in 
its budgets. The only other item added this year is provision for a trip to 
northern Ontario in September, which the committee previously agreed to take. 
I have made budgetary provision for that. It is a rough estimate, but I think 
we should make the estimate now and get approval for funding from the Board of 
Internal Economy to ensure that the trip can go ahead. Other than that, it is 
very standard and routine. 


Mr. Bell: Todd, does the part of the budget dealing with travel 
include you and me? 


Clerk of the Committee: Yes. 

Mr. Bell: That is all I wanted to know. 

Mr. McLean: It is the smallest part. 

Clerk of the Committee: Yes. It is the smallest part. 
Mr. Bell: We could go in the baggage compartment. 


Mr. Chairman: Can we have a motion to accept this and present it to 
the board? 


Mr. McLean moved, seconded by Mr. Bossy, that the 1986-87 budget of the 


committee in the amount of $83,594 be approved as presented and the chairman 
authorized to present the budget to the Board of Internal Economy. 


Motion agreed to. 
12TH REPORT 


Mr. Bell: Can we turn to the matter of Mr. O in the committee's 12th 
report? Mr. Hayes raised this matter at the end of February when you last met. 
I will wait until you all have the material in front of you and then give some 
background. Members will have to rely on Ed Philip, Howard Sheppard and me for 
background because we are the only people in this room who were privy to the 
committee's deliberations, etc., which gave rise to its report on this case. 


In any event, this case is reported at pages 20 and 21 of your 12th 
report. I do not know whether you have it before you. 


Mrs. Meslin: They should have excerpts of the relevant part of the 
report. 


10:20 a.m. 


Mr. Bell: Even if you do not, it is not long. Why not let me read it 
and then 1 can make comments from my perspective? Dealing with detailed 
summary number 3 in the Ombudsman's llth report, the report was addressed to 
the Ministry of Government Services and, particularly, the Public Service 
Superannuation Board. Your report on page 20 begins as follows: 
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"This complaint arose from advice given to the complainant in 1966 by 
the director of the pension funds branch (now the employee benefits branch, 
Ministry of Government Services) in respect of consequences which would flow 
from a transfer of his pension credits with the public service superannuation 
fund (PSSF) to the Ontario municipal employees retirement system (OMERS) upon 
the acceptance by the complainant of a promotion within the public service." 


Factually, this individual was in a particular position where he was 
making pension contributions to PSSF. He was given an opportunity for a 
promotion, the effect of which would require him to transfer his pension and 
thereafter to make contribution to OMERS. Before he made the decision to 
accept the promotion, he sought certain information and advice from the 
director of the pension funds branch as to the consequences. 


Third paragraph: "The Ombusdman, as a result of his investigation, 
concluded that the director of the pension funds branch failed to supply 
complete information to the complainant, through his employer, with respect to 
the consequences of the complainant transferring his pension credits; that the 
communications passing between the director and the complainant's employer 
clearly included the assumption by the director of some responsibility to 
advise the complainant on the merits of transferring his pension from PSSF to 
QMERS; and that the advice given was incomplete as it failed to alert the 
complainant that, upon transfer of pension benefits, he would lose the 
employer's contributions made to PSSF and that he would lose entitlement to a 
pension calculated on his average highest three years of earnings. (The OMERS 
pension was then based on career average earnings.)"' 


That summarizes the Ombudsman's conclusions. 


"The Ombudsman accordingly recommended that the complainant be paid 
reasonable compensation for his loss by either the Ministry of Government 
Services or the Public Service Superannuation Board." 


Implicit in the Ombudsman's conclusion and recommendation is an 
assumption that had the individual been aware of the consequences of the 
transfer, he would not have accepted the promotion. 


At the bottom of page 20, this is what you say about all that after you 
considered it: 


"The committee agrees with the conclusions of the Ombudsman that the 
director, having assumed the responsibility for advising the complainant on 
the transfer of his pension credits, failed to inform him of all of the 
adverse consequences. However, on the facts disclosed by the Ombudsman's 
investigation and during the committee hearings, there does not appear to be 
any evidence that the consequences, if disclosed by the director, would have 
affected the complainant's decision to accept the position of promotion." 


In other words, the committee did not hear any evidence that, had he 
known of this, he would not have accepted the position. Quite frankly, I think 
the consensus of the committee members was that he probably would have 
accepted the promotion in any event, although that is not explicity stated. 


We go on: 'More importantly, no one from the Office of the Ombudsman or, 
remarkably, from the Public Service Superannuation Board, was able to advise 
the committee what the comparative pension benefits would be today under both 
pension plans based on relevant salaries of his 'old' and 'new' position." 
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In other words, the Ombudsman was unable to determine that the 
complainant had, in fact, suffered any loss as a result of the director's 
omission. Granted the Ombudsman attempted to quantify his recommendation by 
the amount of the employer's contribution which had accumulated from 1958 to 
1966 and by applying some appropriate interest to date. That, however, begs 
the question that the pension benefits available today to the complainant are 
less than what he would now be entitled to under his former pension plan, even 
allowing for the loss of employer's contributions. That was not established. 


"Accordingly, the committee is unable to support the recommendation of 
the Ombudsman. To do so would be to support the payment of moneys to 
compensate for a loss which had not been established." 


In other words, you and your predecessors concluded that before 
promotion, the man was contributing to a pension plan at a particular rate 
that had certain terms: he would be entitled to an average of the highest 
three years' earnings and there would be certain employer contributions. There 
was no calculation of what his pension would be had he not transferred to the 
other plan and had he not obtained the promotion. 


Mr. Ferraro: Why not? 


Mr. Bell: It was explained to us that it was a very difficult thing 
to do. A lot of assumptions had to be made, such as whether he would have 
stayed in the same position, whether he would have been promoted and what the 
salary increases would have been. That notwithstanding, those calculations are 
possible when assumptions are made. That was one. There had not been a 
calculation of what the pension benefits would have been under the old plan, 
nor, remarkably, was there a calculation of what his current pension benefits 
would be under the new plan with the promotion and the accelerated salary. 
Frankly, even though the man may have lost something in the transfer, if the 
net effect of the promotion to the new plan is a higher pension rate at the 
end, he has not lost anything. As a matter of fact, the argument is that he 
has advanced. He may have taken a couple of steps back in the early years, but 
he has more than regained those steps. 


The committee has not passed and is not passing any judgement upon 
those. The committee said, "We do not have those figures, and we are not 
convinced a loss has been demonstrated." The committee did not agree with the 
way the Ombudsman attempted to calculate the loss. That is what you said. 


In February, Mr. Hayes raised this matter with the committee for the 
purpose of clarifying some remarks the committee addressed in the report. He 
asked the committee what it intended by certain remarks. Regrettably, and 1 
will assume most of the responsibility, I was thinking of another case. We 
were dealing with another public service case and I gave Mr. Hayes and other 
persons the wrong direction. I will presume to speak for you. 


The memorandum from Eleanor Meslin says it all. In her memorandum of 
March 27, she tells us that since the committee's report was published, Mr. 0, 
the complainant, has made repeated efforts to have the matter reopened so that 
the Ombudsman could determine his loss. Mrs. Meslin says, "We are therefore 
unable to determine from the transcript whether the committee wishes us to 
proceed to try to determine Mr. O's loss. 


‘We would like further direction from the committee. We would also like 
to suggest that perhaps the loss could more readily be determined by the 
superannuation board, which has experts available.... 
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I can assist and I invite Mr. Philip and Mr. Sheppard, who is not here, 
to give their comments, but there was no expectation on the part of the 
committee that the Ombudsman, the superannuation board or anyone else would 
make an attempt to quantify the loss. The real issue you are putting to the 
committee now may be, if a loss can be identified, what will the committee's 
position be? If this is so, one, the committee has never addressed that issue 
and two, if I were asked for advice on the issue, I would say the committee 
would have to consider it if such evidence were presented to the conmittee in 
some formal way. 


Mrs. Meslin, if the Ombudsman is seeking direction, I do not think he is 
going to get it. I do not think we want or should direct you to decide whether 
you want to "reopen'' the case. This is not a court of law. You do not have to 
prove your case the one time that you are given the opportunity. I am sure 
every day, or very frequently, a case that has been closed is subsequently 
reopened upon the provision of new information. This is entirely analogous 
because, who is going to undertake to determine? 


I do not think the committee should give direction to the Public Service 
Superannuation Board, for example, that it do calculations. On the other hand, 
if the Ombudsman decides to pursue the matter further in an attempt to 
quantify or to see whether a loss can be quantified, the committee would be 
interested to hear if the superannuation board or the commission refused to 
co-operate and assist the Ombudsman, particularly with figures, printouts or 
whatever might be available, given certain assumptions. 


Mrs. Meslin, the advice of the committee would be that if the Ombudsman 
decides he wants to reopen, he has to assume the onus of trying to make that 
determination with whatever assistance he can obtain from any appropriate 
source. That is my two cents' worth. Committee members may have different 
views. 


Mr. Philip: I do not have different views. Counsel is correct. Part 
of the problem was that the onus was on the Ombudsman to prove his case or 
have reasonable suggestion that some wrongdoing or injustice took place. Also, 
the Ombudsman simply did not have the resources or the expertise available to 
find out whether there was a loss. Therefore, the fact that the Ombudsman 
could claim there was a loss but the proof did not seem overwhelmingly 
convincing, made it very difficult for the committee to find against the 
government. At the same time, the decision was not against the applicant. I 
hope I am not confusing it. We are not saying the papienen was wrong; just 
that there was not adequate proof for us to make a decision. 


If the Ombudsman is saying, "I am still in this position, and the 
superannuation board has the technical expertise and wishes to pursue it," it 
seems reasonable this committee would express grave concern if the 
superannuation board did not make the best attempt possible to make such 
calculations. We would view with some degree of concern, and be fairly tough 
in our questioning of the superannuation board, if it in any way did not make 
a reasonable effort to present those figures, and I am not suggesting that it 
would not. 


Once we have those figures and if, in the Ombudsman's opinion, there is 
a case based on those figures, the case can be reopened and negotiated with 


the superannuation board. Failing any kind of agreement, it could always come 
to us. 
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There are two stages: First, we have to have some clear indication from 
Mrs. Meslin that she wishes to reopen the case to the extent of asking the 
superannuation board to provide meaningful figures and comparisons and leave 
it at that stage. We assume the Ombudsman will report back to us if the 
superannuation board, for any reason, is not co-operative. If it is 
co-operative and figures come out which are not favourable to her case, we 


assume the case will be closed and she will simply report back to us that the 
case is closed. 


Mr. Bell: The case is closed now. If we do not hear anything again, 
we shall assume it continues to be closed. If we hear something else, we shall 
know that you opened it and are doing things. 


Mrs. Meslin: Can I give you a point of clarification in relation to 
something Mr. Philip just raised about whether the board would do it, if we 
requested it. From our original report, there is a quote from the chairman 
that says, "Owing to the uncertainty as to what [the complainant's] career 
progression might have been had he not accepted the promotion, it is not 
possible to speculate as to the dollar amount of pension benefits which he 
would have been entitled to in comparison to his entitlement under the OMER 
system.'' We did make that request and they said we cannot dowit: 


Mr. Bell: I do not accept that. If you decided to reopen the case, 
you could retain a pension consultant for a relatively modest fee, not to do 
the calculations but to give you the reasonable and acceptable assumptions to 
make given that circumstance. For example, in doing a calculation on the old 
pension, would it be reasonable to assume salary increases identical to what 
he actually received? 


You want to hear from him whether that is a reasonably accepted 
assumption. If you reopen the case and come back to the committee, you do not 
want to come back with a bunch of assumptions that cannot hold water. You were 
to retain your expert to get your assumptions nailed down. Then I would take 
those assumptions which spill off numbers, go to the commission and say: 
“There it is. You plug it in and you tell us." 


I heard that too. What she said to the chairman was, "Who is going to 
make the assumptions about what he did in a nonexistent career?'' With respect, 
it is done all the time, as long as your assumptions are acceptable. 


Mr. Hayes: I understand that the committee felt Mr. O was given some 
bad advice or lack of proper advice dealing with the pension plan and the 
transfer. That is the impression I have, that the committee really felt this 
way. However, the committee could not decide what the losses really were. 


If we, as a committee, feel this person was not treated in a fair and 
proper manner, then we should take a look at this case. If it is a case of us 
agreeing that there was an error there, we should try to pursue it to get an 
indication of how much the person lost, in order for the committee to make the 
final decision. 


Mr. Philip: I agree with you, except the problem is that we cannot 
deal with it now because we cannot quantify it. There has to be some way of 
quantifying it or finding out whether there was X dollars lost. The — 
calculations may come out on the opposite side, in which case there is no case. 


10:40 a.m. 
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Mr. Hayes: Mrs. Meslin is looking for a direction from this 
committee. Is the committee willing to say to the Ombudsman's office, "Take 
another look at this issue'’? Maybe there is some evidence out there that 
should be sought. The Ombudsman's office should pursue this case. 


Mr. Bell: Mr. Hayes, I am a little concerned for purposes of 
precedent that the committee not tell the Ombudsman to reinvestigate this 
case. The committee has done that before and would do it again, given the 
right circumstances, which I would view to be extraordinary--for example, 
where the Ombudsman just did not do his job in an investigation and could not 
support something. 


I invite Mrs. Meslin to respond to this, but it would be enough of a 
direction to the Ombudsman to say that if a loss is identifiable, this 
committee would certainly receive that evidence in a formal way and give it 
very serious consideration. 


Frankly, the committee did not address that issue when it made its 
decision and would be hard-pressed not to give it serious consideration later 
on. That would be my advice. That is not an explicit direction to reopen, but 
it is a pretty good hint. 


Mr. Hayes: You are saying that if the Ombudsman's office chooses to 
reopen this case or take another look at it and come back with the proper 
facts, then the committee can deal with it? 


Mr. Bell: The committee would consider it. 


Mr. Hayes: I will accept that. 


Mr. Bell: Mr. Chairman, I do not think the committee needs a motion 
for that. It is just an expression of a view. 


Mr. Chairman: Are there any further comments? 


Mr. Bell: Before we turn to the last item on the agenda, the 
finalization of the 13th report, i.e., freedom of information, Mr. Decker has 
raised a practical matter with me. Since the 13th report has not yet been 
finalized, it seems more practical to add Mr. F and Mr. R to the 13th report, 
rather than to create a second report. It is all going to go out at the same 
time. Why create two documents instead of one? 


Mrs. Meslin: Are you sure? On behalf of the Ombudsman, I would like 
to urge this committee to get it out, because it has been nine months. 


Mr. Bell: We finish the 13th report today. 


Mrs. Meslin: Will it be finished today and out, with the new stuff 
and the freedom of information material added? 


Mr. Bell: I see what you are saying. You do not want the 13th report 
to be held up for Mr. R and Mr. F. It is not a delay--yes, it is. Forget it, 
members, we are going to do the 13th report. We have to arrange for them to 
ae and finalize the typed version of the Mr. R and Mr. F cases. I withdraw 

at. 


Mr. Philip: Just a minute. There is the very practical problem that 
we can have a report ready, but getting it debated in the House is another 
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issue. If you tack on the two reports we have just dealt with to the major 
report, then we have a very strong argument in terms of the individual cases 
to get our full report on very early for debate. One of the individuals is 
retiring, and the report has to be through before his retirement date. 


On those grounds, we should use the leverage of the two reports we have 
just dealt with to get an early debate of our major report, which is also very 
important because it has the whole civil liberties thing attached to it. 


Mrs. Meslin: Is that the human rights issue? 
Mr. Philip: It has the human rights section in dite 


Mr. Bell: The practical problem is to get this group together one 
more time after today to approve the language that is going to be prepared on 
its behalf for Mr. R and Mr. F. There are two ways it can be done. The 
subcommittee can be delegated the responsibility of approving the wording or 
the committee can trust me and give me carte blanche right now and approve any 
wording I may prepare. Either way is satisfactory to me. 


Mr. Shymko: Is this the finalization? 
Mr. Bell: This is for R and F, the two we have done. 


Mr. Shymko: Normally in the past, the counsel prepared the final 
draft and we went over it. 1 found that process to be meaningful. 1 recall 
there have been a number of changes, not substantial, minor in nature, but 
still important. I would not want the report to be presented without our 
having a final crack at it. 


Mr. Philip: Or worse still, somebody getting up and saying, "I did 
not agree to that." 


Mr. Shymko: That is it. I would not want Mr. Philip to be upset by 
some wording at the end of your submission. 


Mr. Philip: I would not want counsel to take public criticism from 
Mr. Shymko because he misinterpreted some of Mr. Shymko's immortal words. 


Mr. Bell: I have a thick skin. 


Mr. shymio I suggest either a subcommittee or everybody, but there 
should be a final look at it. 


Mr. Bell: You do not resolve your problem with a subcommittee. 


Mr. Philip: Why do we not split it off? Can we not meet next Friday 
and go over it? 


Mr. Shymko: For half a day. I think it is incumbent on this 
committee to see the final draft and approve it. Timetable problems are always 
there, but it is part of our responsibility and mandate and we just have to 
get together. 


Mr. Bell: All you will need is an hour. 


Mr. Philip: When will it be ready? 
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Mr. Bell: It can be ready on Monday. It is half dictated now. 
Mr. Philip: Can we not aim at Thursday or Friday for the committee? 
Clerk of the Committee: The committee has no authority to meet. 


Mr. Bell: How about a nonmeeting? Can we have a nonmeeting to look 
at a document and let it go? 


Mr. Shymko: Are there moneys budgeted for a luncheon meeting of this 
committee? 


Mr. Bell: I will pay for that. 

Mr. Shymko: Maybe there could be something along that line. 
Mr. Bell: I will pay for that. That is a counsel's lunch. 
Mr. Shymko: How about doing it at counsel's lunch? 


Mr. Bell: Can you organize it in the next two weeks? Can we organize 
that before the House gets back? 


Mr. Cordiano: Why do we not just get it done? 
Mr. Philip: Because it is not ready. 
Mr. Cordiano: You want to look at the final draft. 


Mr. Shymko: Absolutely. Counsel will draft it and we had better see 
the draft before it goes out, for the sake of counsel, if of nobody else. 


Mr. Cordiano: When is the first opportunity to meet? 
Mr. Shymko: As soon as he picks a date that would be appropriate to 
all of us within the next few weeks for a luncheon meeting, and we accept the 


generous offer of counsel. 


Mr. Bell: There is another alternative and that is to swear Hansard 
to secrecy and have-- 


Mr. Shymko: It is part of our fiscal responsibility. 


Mr. Chairman: Will that be satisfactory to the committee? Will you 
restate it? 


Mr. Bell: We would have to use Hansard and take a chance somebody 
was going to listen in, but it is not earth-shattering anyway. I will dictate 
the report through Hansard and we will get it typed as quickly as possible. 
How quickly can it be typed? 

Mrs. Grahame: About the same day. 

Mr. Shymko: Why do we not say the same day? 


Mr. Bell: How does that solve our problem? 
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Mr. Philip: We still have to meet. 
Mr. Chairman: Is it possible to have it typed by two © clock. 


10:50 a.m. 


Mew. Philips if we have ic all, then all the chairman has to do is 
say: 'We have a major important report. We have two minor reports that can be 
debated at the same time because there is not going to be very much debate on 
them. They are simply special reports and they have a time frame. To save the 
Legislature some time, we are prepared to have one schedule for the three 
reports." That will solve your problem. 


Mr. Bell: Can we do this? Why do I not finish the dictation of the 
reports today, have them typed and into clerk's hands no later than Monday, 
tomorrow preferably, and have the clerk distribute them to each of the 
members? Can we pick an hour? Is there an hour common to us all next week when 
we can get together and settle on the final version and then it goes? Is that 
possible? 


Mr. Baetz: Not early in the week. Monday and Tuesday are out. 


Mr. Shymko: Except Friday. 
Mr. Bell: Not Monday and Tuesday. 
Mr. McLean: Wednesday or Thursday. 


Mr. Bell: This is not a meeting. This is just: ''How are you? Nice to 
see you. 


Mr. Bossy: If the report is printed immediately or as quickly as you 
can and sent to every member, you could set either the middle or the end of 
next week as the date the report could be deemed to be accepted if no 
objections have been made. You would not need a meeting if no ome objects. 


Mr. Bell: I have tried it before and the problem with that is that 
if four members, for example, give me suggested changes, all substantial, I 
have to send them to everybody else for comment. The need for and the purpose 
of the sit-down meeting is to make sure everybody knows about and agrees to 
any suggested changes. If one person comes foward with some amendments, that 
process will not work. It works if nobody says anything. That is presuming 
perfection on the part of counsel, the biggest mistake anybody could ever make. 


Mr. McLean: You cannot approve a report unless you have a meeting to 
approve it. If somebody has an amendment or wants to change it, you have to 
have motions to do that. You cannot do it by having an hour's meeting. It has 
to be a regular meeting to do it properly. 


Mr. Shymko: It may well be possible that the draft report prepared 
by counsel will be perfect and there will be no comments or amendments from 
any member of the committee. Then there would be no need for us to meet. Why 
do we not have the counsel prepare the report and mail it to us? If there are 
any amendments, one or two, we will call a meeting. 


Mr. Ferraro: Or we can set a tentative date. 
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Mr. Shymko: Or set a tentative date and we will meet then. 
Mr. Bell: Do you not want to set a date now? 
Mr. Shymko: Sure, we will set a date now. 
Mr. Bell: While we are all here. 
Mr. Shymko: Exactly. 


Mr. Ferraro: Set a tentative date. If we need it, call it. If we do 
not, do not. 


Mr. Shymko: It should be between noon and two o'clock, following the 
generous offer of counsel. 


Mr. Bell: You are going to meet off campus. 


Mr. Philip: I thought, Mr. Shymko, that is because you do not get up 
before ll o clock. 


Mr. Shymko: I was very busy this morning. 


Mr. Cordiano: I want to make a brief comment. Some of our members 
(inaudible). We should set a tentative date to give them an opportunity to 
make those dates. 


Mr. Philip: We are not talking about major revisions. The report has 
been written by members of the committee. There are not going to be major 
changes to it. We have already agreed to the major portions of the report. We 
have agreed to the conclusions on Mr. R and Mr. F. They are not contentious. 
We had unanimous agreement. I cannot believe that counsel, from the years of 
experience he has had, cannot interpret something as clear as our decision on 
Mr. R and Mr. F. There was no dissension. There were completely unanimous 
decisions on both reports. 


Mr. Shymko: You will recall we have had unanimous decisions on 
reports in the past. When the wording was there, we had some changes. 


Mr. Bell: Mr. Shymko is right. How is next Thursday in the noonish 
area? 


Mr. Shymko: I will cancel all my appointments for the noonish area. 


Mr. Philip: I do not have my calendar, but Friday would be better 
for me. 


Mr. Bell: Friday? 

Mr. McLean: Thursday is fine with me. 

Mr. Baetz: It is fine with me. Not Friday. 

Mr. Bell: Not Friday. Some not Friday, some not Thursday. 


Mr. McLean: Will that be a regularly constituted meeting, Mr. 
Chairman‘ 
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Mr. Chairman: No. 


Mr. McLean: I do not know how you can do business in such a manner. 


We know what the report is going to be. I am not ome for agreeing to a report 
unless 1 have seen it finalized. 


Mr. Bell: Mr. McLean is right. 


Mr. McLean: Until that report is finalized and I have the document 
in my hand at a regularly constituted meeting, 1 will not be part of it. 


Mr. Bell: Let us do this. I will get the draft report on Mr. R and 
Mr. F to the clerk tomorrow or Monday at the latest. He will distribute it to 
each of the members and then canvass the members for available dates. We will 
have to seek permission of the House leaders to meet for an hour. 


Mr. Philip: Agreed. 


Mr. Bell: By the way, can we all agree that we have imposed a time 
limit to do this before April 22? 


Mr. Philip: Agreed. 


Mr. Bell: This does not include the 13th report. The 13th report has 
already been agreed to with one exception, and we are going to finalize that 
exception in a few minutes. That report will be distributed on Monday for 
signature. If we can get a noontime meeting, it will still be a counsel's 
lunch, although it’is a meeting. That is like permanent temporary, permanent 
with a capital P. 


Mr. Philip: Permanent casual. 
Mr. Bell: Permanent casual. 
Mr. Shymko: As long as it is not an intermittent lunch. 


Mrs. Meslin: Can 1 assume my services are no longer needed? You are 
doing this other thing. Do you need me here for the next phase? 


Mr. Philip: There may be discussions on the Ombudsman's functions, 
so why not stay for five minutes? 


Mr. Shymko: We feel insecure in your absence. 
Mrs. Meslin: Are you not nice? Thank you. 
1l a.m. 


Mr. Sbymko: Can I make an announcement to the members of the 
committee about the special report that has been tabled. Two weeks ago the 
federal government established the first standing committee on human rights. 
The committee held its first meeting two weeks ago yesterday. The chairman is 
Jim McGrath, MP, and the vice-chairman is none other than Sheila Copps. 


The mandate for the framework now is being debated. The pressure from 
the Department of External Affairs is that the committee not deal with 
international violations of human rights, which External Affairs feels is its 
area of concern, but exclusively with domestic human rights. This is objected 
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to by the commissioner of the Canadian Human Rights Commission. He feels this 
is an intrusion into his area; he reports on domestic human rights violations. 
It may well be that this committee will deal with a combination of domestic 
human rights and international human rights violations. I want the members to 
be aware that we will not be the sole jurisdiction; the feds have finally 
established one. 


In the debate in the House, there may be objections to our report on 
establishing one for Ontario because there is one now in Ottawa. It may be 
something we would like to debate. I still maintain that the more focus there 
is on international human rights violations in all jurisdictions, the better 
it is for the individuals concerned. I still maintain we should proceed with 
our report, notwithstanding what is happening in Ottawa. 


Mr. Philip: Do you want to deal with the special report? 


Mr. Bell: The last item is part of the 13th report dealing with the 
Freedom of Information and Protection of Privacy Act. I have little, if 
anything, to contribute on this. It has been undertaken substantially by the 
subcommittee and Merike Madisso. With that, I think Mr. Philip should address 
you. 


Mr. Philip: The committee gave the subcommittee the power to make a 
presentation to the standing committee on procedural affairs and agencies, 
boards and commissions regarding our concerns with the processes involved in 
the freedom of information and privacy legislation that is before that 
committee. 


In a letter to me, the chairman suggested we would be encouraged to 
appear in May. It is important that our views be recorded in our report, so it 
is reasonable to record our views in this report stating that it was our 
intention to make the presentation to the procedural affairs committee. 
Essentially what you have in front of you is the text of the report the 
subcommittee unanimously agreed should be presented, based on the views 
expressed in this committee. Let me summarize them briefly. 


1. The function of freedom of information and privacy is essentially an 
Ombudsman's function, since it is the protection of human rights vis-a-vis 
government bureaucracy. Indeed, in a number of jurisdictions the Ombudsman of 
that country or jurisdiction has jurisdiction over privacy and freedom of 
information. 


2. Under the present act as it is tabled, the Ombudsman has the 
jurisdiction to review refusals of disclosure, and as with all refusals, the 
decision-denied cases are referred to the standing committee on the Ombudsman. 


3. The Ombudsman's committee is the committee that has the most 
expertise and experience in the functions of ombudsmen and is the committee 
that was set up to report to the Legislature on those matters concerning human 
rights and the Ombudsman's functions. Therefore, it is our submission that the 
processes coming out of this act should be under the jurisdiction of or report 
to this committee. 


That essentially is my summary of those two rather legalistic-looking 
pages of paper, our summary of what you agreed to. Certainly this is the 
unanimous report of the subcommittee to you. 
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Mr. Chairman: Mr. Philip moves, seconded by Mr. Shymko, approval of 
the subcommittee report for inclusion in the report. 


Mr. Bell: What are you going to do? 
Mr. Chairman: We are going to include it in our report. 


Mr. Bell: Are we just to annex that as a schedule, or do you want it 
to be part of the text? 


Mr. Philips Puteit in the text. 


Mr. Bell: We should just say, ‘The following is the report of the 
subcommittee respecting freedom of information.'' Is that right? 


Mr. Philip: Add to that, "as approved unanimously by the committee." 


There are a couple of minor word changes we have to work on in the last 
paragraph, but it is not going to be changed. 


Mr. Ferraro: May I say that I take issue with the word 
"umanimously"? Quite frankly, I did not vote on that. There was something in 
it that I did not understand, so I would ask Hansard to record it was not 
unanimous. 


Mr. Philip: When I go before the standing committee on procedural 
affairs, 1 will say the report is not umanimous because one of the Liberal 
members could not understand it. 


Mr. Chairman: Is there any further business to come before the 
committee‘ 


Mr. Bell: We should be giving some thought to your schedule for the 
rest of the year, in view of the arrangements for the visitations in September 
to the communities in northwestern Ontario. 


As you know, the Ombudsman normally tables his report about the first of 
July. You meet either in very late August or at the beginning of September to 
consider that report. That has been thrown off somewhat this year. We should 
at least consider whether it. is feasible to meet before you travel. 


I would suggest the answer to that question is no, but at least the 
question should be considered. Failing that, it would be advisable and helpful 
if we could fix a period right now, so when preparations are under way in the 
summer we can give a fixed period to all those who have to appear before you, 
especially ail the governmental-organization people. There will then be less - 
chance for them to wriggle off the dates. 


You know what I am saying. It is much easier to pin people down if you 
have a date than if you do not have a date. Do we yet have approval of a 
period of time in September to meet? No. 


Lit Osa. ni. 


Mr. Shymko: There are a number of members of this committee--Mr. 
Morin and myself--who are members of the International Association of 
French-Speaking Parliamentarians. On September 5, there is a ceremony of the 
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official installation of Ontario into the international body. I would suggest 
that there be no meeting, if possible, on September 5. 


Inter jection: It is a Friday. 

Mr. Shymko: It is a Friday, okay. There is also an entire week of 
what is the parallel of the Commonwealth Parliamentary Association in Quebec 
City and a number of us will be absent. I would appreciate it, at least, not 
to meet on September 5, and if possible not to meet in that week and the 
following week. 


Mr. McLean: I think the committee had tentatively planned to travel 
that week. 


Mr. Chairman: Yes. 

Mr. Shymko: The week of September 1? 

Mr. Chairman: September 1. 

Mr. Shymko: For the entire week. 

Mr. Chairman: I am told it is six to nine days. 

Mr. Shymko: These were tentative plans, I understand. You may take 
into consideration the conflict of two members of the committee, at least, who 
would want to travel with the conmittee. 

Mr. Philip: Will you note that and perhaps the subcommittee can meet 


later in the year to work out an agenda. I do not think it is fair if Yuri and 
Gilles are away at another conference, which they obviously have to attend. 


Mr. bossy: Yes. 
Mr. Philip: We do not have that many French-speaking 


parliamentarians in the Legislature and I think we should try to accommodate 
them. 


Mr. Chairman: Do we not have a third person on this committee? 

Mrs. Meslin: Yes. 

Mr. Shymko: Mr. Bossy, pardon me, is the third person. 

Mr. Philip: That gives even more reason to try to change it. 

Mr. Shymko: I just noted that you are-- 

Mr. Philip: The other reason for changing it is that the MPP, Gilles 
Pouliot, whose riding we will be in, will be involved in that very 
conference--it is a thought that occurred to me right now--so there is no way 


in which we as a committee should be going into somebody's riding if he is not 
there to host us. 


Mr. Shymko: That is a very good point. 


Mr. Philip: I think we simply have to change that date. 


Inter jections. 


Mr. Bell: Your submissions to this committee in May are going to be 
based on the substance of this report. 


Mr. Chairman: Is there any more business to come before the 
committee? 


Mrs. Meslin: Do I take it that you have not given any consideration 
to when this committee is going to discuss its recommendation-denied cases? 
Obviously, you have that week in September; then you are going up north. It 
would really be helpful if we had some idea of what you are considering. The 
end of September? The end of August? 


Mr. Philip: Why not the last two weeks in August as a time when we 
can deal with recommendation-denied cases? 


Inter jection. 
Mrs. Meslin: We need two weeks. 


Mr. Bossy: If we schedule for September, will the Legislature not 
resume in the middle of September, so that we are restricted-- 


Will it be October? 


Mr. Bell: May I give a piece of advice? In practical terms, the last 
two weeks in August are lost mainly because of holiday problems and conflicts. 
Half the people who would appear before you will not be available. We have 
tried it in other years and August has been a flop, quite frankly. 1 would 
urge you, if you are looking to schedule the recommendation-denied cases--we 
do not even know how many there are--to do it after your trip. The first week 
in September is lost. 


Mrs. Meslin: The second week in September will be the Erip. is that 
right? 


Mr. Bell: The second week in September will be the trip. I urge that 
we schedule for the third week of September. 


Inter jection. 

Mr. Philip: Any two weeks. 

Mr. Bell: All right, the second and the-- 
Mr. Chairman: How long is your conference? 


Mr. Bell: --the third and the fourth week in September as the 
tentative public hearing dates. This means you are going to be working with 
Ombudsman's matters for three weeks in September. 


Mr. Philip: The clerk of the committee should try to get some 
feeling on when the House will be recalled. 


Mr. Shymko: Would it be possible to schedule them again at a time 
when some of us will be back from the conference? 
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Mr. Chairman: How long is your conference? 

Mr. McLean: Mr. Chairman, when we meet to finalize the reports in a 
week or less, wh oy do these people who have the concern not bring them to that 
committee with the dates with which they are having a problem, so we can 
determine at that time what dates we will try to meet? 

Mr. Shymko: In order not to conflict with the French-speaking 
parliamentarians conference, I suggest we schedule the meetings of the 
committee for the weeks of September 14, 21 and 28 or, if possible, the weeks 
of September 21, 28 and the first week of October. 

Mrs. Meslin: We do not need three weeks. 

Mr. Shymko: It is only three weeks. 

Mrs. Meslin: I do not think you need three weeks. 

Mr. Shymko: We may not need three weeks. 

Mrs. Meslin: I am very hopeful that-- 


Mr. Shymko: We do not have any meetings before September 21. The 
week of September 21 would be ideal. 


Mr. McLean: That is the week of the ploughing match. 


Mr. Chairman: The ploughing match is on September 16. Mr. McLean's 
suggestion is a good one; we can discuss it at our next meeting. 


The committee adjourned at 11:18 a.m. 
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